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iie ralings reported in the Internal Revenue Bulletin are for the information of taxpapers and their couasel as 
~ ing the trend ot ofgmal opinion in the administration of the Bureau ot Internal Revenue; the rulings other than 
. sury Decisions have none of the force or effect of Treasury Decisions sud do not commit the Department to 
. nterpretation of the law which has not been formally approved and promulgated by the Secretary of the 
sury. Each ruling embodies tbe administrative application of the laiv and Treasury Decisions to tlie entire 

s'vtr. o facts upon which a particular case rests. It is especially to be uoted that the same result iiill not neccs- 
sa lv be reached in another case unless all the material facts are identical with those of the reported case. As it is 
not always feasible to publish a complete statement of tbe facts underlying each rulino there can be no assurance 
that nny new case is identical with the reported case. As bearing out this distinction, it msy be observed that tho 
rulings published from time to time may appear to reverse rulings previously publislied. 

Oflicers of the Bureau of Internal Revenue are especially cautioned against reaching a conclusion in any case 
merely on tire basis of sirularity to a published rulino, and should base their judgment on the application of all per- 
tineat provisions of the lsw snd Treasury Decisions to sB tbe facts in each case. These rulirigs should be used as 
aids in studying tbe law and its formal construction as made in the regulations and Treasury Decisions previously 
issued. 

In addition to publishing all Internal Revenue Tres enry Decisions, it is the policy of the Bureau of internal Revenue 
to publish aB rulings and decisions, iacluding opinions of the Chief Counsel for the Bureau of luternal 
Revenue, which, because they announce a ruling or decision npon a novel question or upon a question in regard 
to which there exists no previouslp published ruling or decision, or for ether reasons, are ot such impor;ance as 
to be of general interest. It is also the policp of the Bureau to publish all rulings or decisioas which revoke, modify, 
amend, or affect in aay manner whatever anv published ruliag or decision. In many instances opiaions of the 
Chief Counsel for the Bureau of Internal Revenue are not of general interest because they announce 
no new rnling er no new construction of tbe revenue laws but simply applp rulings already made public to certain 
~ ituations of fact which are without special signihcance. It is not the policy of the Bureau to publish such opinions. 
Therefore, the numbers assigned to the published opinions of the Chief Counsel for the Bureau of 
lnteraal Revenue are not consecutive. No unpublished ruling or decision will be cited or relied upon by any olbcer 
er employee of tbe Bureau of Internal Revenue as a precedent in the disposition of other cases. Ualess otberwiso 

fd. 
s ecigcaffp indicated, aU pubhshed rulings and decisioas have received the consideration and approval of the 

'cf Counsel for the Bureau ef Internal Reveaue. 
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The Internal Revenue Bulletin service for 1941 will consist of 
weekly bulletins and semiannual cumulative bulletins. 

The weekly bulletins will contain the rulings and decisions to be 
made public and all Treasury Department decisions (known as Treas- 
ury decisions) pei'tainin to Internal Revenue matters. The semi- 
annual cuniulative bulletins will contain all rulings and decisions 
(includiug Treasury decisions) published during the previous six 
months. 

The complete Bulletin service may be obtained, on a subscription 
basis, from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. , for $8 per year; foreign, $4. 25. Single 
copies of the iveekly Bulletin, 5 cents each. 

New subscribers and others desiring to obtain the 1919, 1920, and 
1921 Income Tax Service may do so from the Superintendent of Docu- 
ments at prices as follows: Digest of Income Tax Rulings No. 19 
(containing digests of all rulings appearing in Cumulative Bulletins 
1 to 5, inclusive), 50 cents per copy: Cumulative Bulletins Nos. 1 to 5, 
containing in full all rulings published since April, 1919, to and in- 
cluding December, 1921, as follows: No. 1, 80 cents; No. 2, 25 cents; 
No. 8, 30 cents; iVo. 4, 80 cents; No. 5, 25 cents. 

Persons desiring to obtain the Sales Tax Cumulative Bulletins for 
January — June and July — December, 1921, may procure them from the 
Superintendent of Documents at 5 cents per copy. 

Persons desiring to obtain the Internal Revenue Bulletin service for 
the years 1922 to 1940, inclusive, may do so at prices as follows: 

Cumulative Bulletin. 

Year. 
First 6 months. Second 6 inonths. 

Price. 
(cents) 

1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1938 
1934 
1935 
1936 
1937 
1988- 

1939 

1940 

I — 1 
II — 1 

III — 1 
IV — 1 

V — 1 
VI — 1 

VII — 1 
VIII — 1 

IX — 1 
X — 1 

XI — 1 
XII — 1 

XIII — 1 
XIV — 1 
XV — 1 

1937-1 
1938 — 1 

1939-1— 
Part 1 
Part 2 

1940-1 

I — 2 
II — 2 

III-2 
IV — 2 
V — 2 

VI — 2 
VII — 2 

VIII — 2 
IX — 2 
X — 2 

XI — 2 
XII — 2 

XIII — 2 
XIV — 2 
XV — 2 

1937-2 
1938-2 

1939-2 
1940 — 2 

40, 30 
30, 40 
50, 50 
40, 35 
40, 30 
40, 40 
35, 50 
50, 55 
50, 50 
65, 30 
30, 30 
30, 50 
50, 60 
50, 50 
55, 45 
60, 50 
60, 50 

50 
$1. 00 

60 
30, 60 

Persons desiring to obtain the service in digest form may do so at 
prices as follows: Digest No. 13 (1922 — 1924), 60 cents; Digest No. 17 
(1925), 25 cents; Digest No. 21 (1926), 15 cents; Digest No. 22 (1925- 
1927), 35 cents; and Digest A (income tax rulings only, April, 1919, to 
December, 1930, inclusive), $1. 50. 

All inquiries in regard to these publications and subscriptions should 
be sent to the Superintendent of Documents, Government Printing 
OQice, Washington, D. C. 



INTROOUCTORY NOTES. 

Thc Internal Revenue Cumulative Bulletin 1940 — 2, in ael&liiion to 
all decisions of thc Treasury Department (called Treasury decisions) 
pertaining to Internal Revenue matters, contains opinions of the 
Chief Counsel, and rulings and decisions peri, aining to income, estate, 
gift, sales, capital stock, excess profits, employment, social security, and 
miscellaneous taxes, as indicated on the title page of this Bulletin, pub- 
lished in the weekly Bulletins (1940, Nos. 27 to 53, inclusive) for the 
period July 1 to December 31, 1940. It also contains a curnulativc 
list of announcements relating to decisions of the United States Board 
of Tax Appeals published in the Internal Revenue Bulleiin Service 
from January 1 to December 31, 1940. 

Income Tax rulings are printed in three parts. The rulings in 
Part I are printed as Part I, "A" (Internal Revenue Code and Revenue 
Acts of 1939 and 1940) and "B" (Revenue Act of 1938), the law 
headings corresponding with the sections of the Code and 1939 and 
1938 Acts, respectively, and ihe regulations headings corresponding 
with the section hca, dings of Regulations 103 and the article headings 
of Regulations 101. Rulings under the Revenue Acts of 1937 and 1936 
are printed as Part II, the law headings corresponding with the 
section headings of those Acts and the regulations headings corre- 
sponding with the article headings of Regulations 94. Rulings 
under the Revenue Acts of 1935 and 1934 or prior Acts are printed 
as Part III, the law headings corresponding with the section head- 
ings of the Revenue Act of 1934 and the regulations headings cor- 
responding with the article headings of Regulations 86. 

Rulings under Titles VIII and IX of the Social Security Act and 
under Subchaptcrs A and C, Chapter 9, of the Internal Revenue 
Code in force prior to January 1, 1940, are published under article 
headings of Regulations 91 and 90, respectively; rulings under Sub- 
chapters A and C, Chapter 9, of the Code in force on or after January 
1, 1940, are published under the section headings of Regulations 106 
and 107, respectively; rulings under the Carriers Taxing Act of 1937 
and under Subchapter B, Chapter 9, of the Code are published 
under the article headings of Regulations 100; and rulings under 
Title III of the Revenue Act of 1936 — Tax on unjust enrichment- 
are coded under the sections of that Act and the article headings 
of Regulations 95. 

ABBREVIATIONS 

The following abbreviations are used throughout the Bulletin: 
A, B, C, etc. — The names of individuals. 
A. R. M. — Committee on Appeals and Review memorandum. 
A. R. R. — ConImittee on Appeals and Review recommendation. 
A. T. — Alcohol Tax Unit. 
B. T. A. — Board of Tax Appes, ls. 
C. B. — Cumulative Bulletin. 
Ct. D. — Court decision. 
C. S. T. — Capital Stock Tax Division. 
C. T. — Ta~es on Employment by Carriers. 
D. C. — Treasury Department circular. 
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IV 

E. T. — Estate Tax Division. 
G. C. M. — General Counsel's, Assistant General Counsel's, or Chief Counsel's 

memorandum. 
I. R. B. — Internal Revenue Bulletin. 
I. T. — Income Tax Unit. 
M, N, X, Y, Z, etc. — The names of corporations, places, or businesses, accord- 

ing to context. 
Mim. — Mimeographed letter. 
MS. — Miscellaneous Division. 
O. or L. O. — Solicitor's law opinion. 
O. D. — Office decision. 
Op. A. G. — Opinion of the Attorney General. 
P. T. — Processing Tax Division. 
S. T. — Sales Tax Division. 
Sil. — Silver Tax Division. 
S. M. — Solicitor's memorandum. 
Sol. Op. — Solicitor's opinion. 
S. R. — Solicitor's recommendation. 
S. S. T. — Taxes on Employment by others than Carriers. 
T. — Tobacco Division. 
T. B. M. — Advisory Tax Board memorandum. 
T. B. R. — Advisory Tax Board recommendation. 
T. D. — Treasury decision. 
a and y are used to represent certain numbers, and when used with the. word 

"dollars" represent sums of money. 

The practice of promulgating Treasury. Decisions that embody. 
court decisions relating to the internal revenue has been discontinued. 
Hereafter opinions of the courts, with appropriate headnotes for the 
information and guidance of taxpayers and officers and employees of 
the Bureau of Internal Revenue, will be published in the Internal 
Revenue Bulletin without formal approval and promulgation by the 
Secretary of the Treasury. 

ANNOUNCEMENT RELATINQ TO BOARD OF TAX APPEALS DECISIONS. 

Under the provisions of the recent Revenue Acts, relating to ap- 
peals to the Board of Tax Appeals, the Commissioner may acquiesce 
in the decision of the Board or he may, if the appeal was heard by. 
the Board prior to the passage of the 1926 Act, cause to be instituted 
a proceeding in court for the collection of any part of a tax deter- 
mined by the Commissioner to be due but disallowed by the Board, 
provided that such proceeding is commenced within one year after 
final decision of the Board. As to appeals heard by the Board after 
the passage of the 1926 Act, the Commissioner may, within six months 
after the Board's decision is rendered, file a petition for a review of 
the decision by a Circuit Court of Appeals or by the United States 
Court of Appeals for the District of Columbia; however, as to deci- 
sions rendered on and after June 7, 1932, petitions for review must be 
filed within three months after the decision is rendered. In order 
that taxpayers and the general public may be informed as to whether 
or not the Commissioner has acquiesced in a decision of the Board of 
Tax Appeals disallowing a tax determined by the Commissioner to be 
due, announcement will be made in the weekly Bulletin at the earliest 
practicable date. A notice that the Commissioner has acquiesced or 
has nonacquiesced in a Board decision relates, however, only to the 
issue or issues decided in favor of the taxpayer. Decisions so ac- 
quiesced in should be relied upon by officers and employees of the 
Bureau of Internal Revenue as precedents in the disposition. of otlier 
cases before the Bureau. 
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1940-30-]0350 
1940-31-10354 
1940-31-10370 
1940-32-10373 
]940-33-]039] 
1940-34-10393 
1940-36-10406 
1940-37-]0415 
]940-37-]04]6 
1940 — 37-10419 
1940-38 — 10422 
1940 — 38-]0423 
1940-38-]0424 
1940 — 38 — 10426 
1940 — 39 — 10428 
1940 — 39-10429 
1940-39 — 10430 
1940-40 — 10435 
]940%]-]0447 
1940-41-10448 
1940-4! — 10450 
1940-42-10453 
]940%3 — 10460 
1940-44-] 0466 
] 940-44-10467 
1940-44-10468 
] 940 — 44 — ] 0469 
1940-45-! 0476 
] 940-45-10477 
1940-46-10484 
1940-47-]0489 
1940-47-!0492 
1940-48 — 10494 
]940-49-]0504 
1940-49 — 10506 
]940-49-]0508 
1940-50-10516 
1940-50-10517 
1940 — 51-10525 
1940-52-10530 
]940-52-]0531 
1940-52-10533 
1940 — 53-10542 

1940-28-10319 
1940-29-10330 
1940-30-10343 
1940-31-10357 
1940-33-10384 
1940 — 36 10411 
1940-37-10417 
1940-BS-10425 
1940-40-10438 
1940-42 — 10454 
1940-43-10461 
]98&46-]0487 
]94(448-]0495 
] 940-49 — 10509 
1940-53-10546 

1940-49-10511 

10 
12, 13 

6 
3 
3 
8 
6 
6 
6 

12 
5 
4 
7 

10 

66 
67 
68 

179 
68 

39:1 
394 

G4 
65 
69 

396 
156 
415 
]66 

57 
63 

142 
395) 

84 
36 

178 
38 
85 

103 
174 

58 
70 
88 

2]5 
64 
86 
32 
40 
88 

213 
74 

119 
39 
4] 

143 
60 

135 
205 
228 
72 

137 
90 
73 

148 
211 
82 

253 
245 
246 
265 
248 
248 
263 
249 
252 
250 
262 
255 
264 
256 
251 



VII 

Ruling. Ruling No. Page. Ruling. Ruling No. Page. 

Opine decisions (S. T. ): 
901 
902 . . . . 
9 03 . 
90 4 

06 
907 
9 
909 
910 
911 

Odice decisions (MS, ): 
227 
22 
22 

231 
232 

Oilice decisions (T. ): 
72 
73 

4 
6 

76 . 
18 

Mlmeographs: 
6060. 
6066. 

1940-30-10345 
1940-31-10358 
1940-32-10376 
1040-32-10377 
1040-36-104(39 
1940-36-10410 
1940 — 37-10418 
1940-42-10456 
194O-50-10523 
1940-50-10522 
1940-52-10535 

1940-27-10312 
1040-31-10366 
1040-36-10412 
1040-40-10444 
1040-45-10481 
1940-49-10514 

1940-27-10311 
1940-31-10360 
1049-35-10402 
1040-40-10443 
1940-44-10471 
1940-49-10513 
1040-53-10545 

1040-29-10331 
1040-20-10332 

830 
824 
330 
320 
305 
327 
816 
842 
300 
815 
831 

488 
439 
440 
441 
442 
443 

444 
444 
444 
445 
445 
446 
446 

316 
343 

Mimeographs — Gontinued. 
6007 
6075 

508~ 
6 089 
5091. 
6094 
6107 
6109 
5121 
6140 
)1142 

Miscellaneous 

1940-29-10333 
1040-31-10356 
1040-31-10350 
1940-31-10357 
1040 — 33-103R3 
1040-35-10400 
1040-36 — 10405 
1040-40-10437 
1040-40-104'. 39 
1940-45-1047S 
1940-53-10543 
19. 10 — sos-10544 
1040 — 23 — 10321 
1040 29 10335 
1940 — 29-10336 
1940 2i&10337 
1940-30-10347 
1940-30-10348 
1940-30-10349 
1040-30-10362 
1040 — 32-10379 
1940-42-1045i 
1040-43 — 10462 
1940-43-10403 
1940 — 44 — 10470 
1940-44-10472 
1940-45-10480 
3940-47-30493 
1040-51-10528 

310 
141 
432 
168 
242 
232 

34 
244 
283 
258 
151 
238 
447 
666 
684 
695 
698 
490 
401 
386 
492 
496 
528 
648 
456 
492 
493 
133 
493 
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BOARD OF TAX APPEALS. 

CI'MI:LATIVE LiST OF ANNOUNCEMENTS RELATING TO 
DECISIONS OF THK UNITED STATES BOARD OF TAX 
APPEALS PI. BLISHED IN THE INTERNAL REVENUE BUL- 
LETIN SERVICE FROM JANUARY 1, 1940, TO DECEMBER 
31, 1940, INCLUSIVE. 

[knnouncements relating to the acquiescence or nonacquiescence of the Commissioner in 
decLvions of the I. nitrd States Board of Tax Appea, 's, as published in the weekly Internal 
Revenue Bulletins from December 93, 1934, to December 31, 1931, inclusive, are pr!ntcd iu 
Cumulative Bulletin X-Z, pages 1 — 106. Them printed in weeklv Bulletins from January 1, 193'Z, 
to December 31, 1939, inclusive, are published m Cumulative Bulletin 1939-3, pages 1 — rs. The 
list belotv, therefore, contains only such announcements publLshed in the weekly Bulletins 
from January 1, 1940, to December 31, 1940, inclusive. ) 

' 1940-53-10@41 

The Commissioner acquiesces in the follott~g decisions of the 
I. nited States Board of Tan Appeals: 

Tarpayer. Docket 
Xo. 

Board of Tas Appeals. 

Volume. 
( 

Page. 

Abbott, John, executor of estate of Richard E. 
Traiser ' 

Affiliated Enterprise. , Inc. ' 
Allen, Laura, e:tate of ' 
American Society of Cinematographers, Inc 
Anderson, John, transferee of estate of Frank O. 

Burridge 
Apeg Brevving Co. , Inc 
Applebd, John S. 4 

Augustus, Elizabeth G 

91958 
96603 
89703 
96411 

93334 
91977 
94080 
96061 

41 
42 
40 
42 

40 
40 
41 
40 

228 
390 
721 
6! 0 

944 
1109 

18 
1200 

Baker, Inc. , En:crit E 
Belcher, Harriet Holbrook 
Benagha et uy. , Arthur ' 
Blacl- klotor Co. , Inc 

Bondholders Committee ' 

Briggs-Eillian Co 
Brookntan, tf urray 

92366 
94401 
94. 7n 
8!638 
97232 

( 

90452 
90486 
90487 
92562 
05871 

42 
36 

40 
41 

554 

633 
838 
300 

881 

557 
! 4cquicsccnce relates only to the Board's mathematical formula for apportionment of the dividend credit 

between the estate and the distributees. 
' Acquiescence relates only to the is, e, Vfhat amounts constitute reasonable a!lowance for services per- 

formed in 1935 and 1936 by the wives of the two principal officers of the corporations 
' Fstste tst de ision. 
& Acquiescence relates only to the issue, tt as the sum of, "150 which was added tv the Comrtdssioner to 

John S. Appleby's income, terable to him". 
' b. onacquiescenee published in Cumulative Bulletin 1933-1, page 35, w ithdrawn. 
& Acquiescence does not relate to issue respecting bases for depreciation o i petitioners' assets, 

= Ruling vo. 10541 includes an acquiescence and nonacquiescenoe notices published in the Internal Rev- 
enue BuUetin service from Janu ary 1, 1940, to December 31, 1940. 

(&) 



Acttvtgscaxcgs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Canelo, Harry F 
Carey Trust (Second) 
Carter, Shirley, estate of 
Cavett et al. , K. , executors of estate of W. T. 

Hales ' 
Cherokee Co 
Claiborne et al. , Austin Leigh, executors of the 

estate of Laura Allen ' 
Cohen Testamentary Trust, Joel C 
Columbia Oil k Gas Co. ' 
Combs I. umber Co 
Cook Drilling Co. 4 

Cooledge, Norman 
Cooper, Eugene B. , administrator of the estate of 

Lewis F. Cooper 
Cooper, Lewis F. , estate of 
Cooperative Insurance 
Cooperative Power Plant 
Crabb, Dolores 

Crawford Music Corporation 

( 
66150 
90641 
93611 
93917 

93208 
93962 

89703 
96231 
90624 
91543 
82231 
92289 

94088 
94088 
95292 
95291 
95002 

( 
85889 
88290 

j 41 
41 
40 

40 
41 

40 
42 
41 
41 
88 
40 

40 
40 
41 
41 
41 

j 4a 

713 
800 
749 

1244 
1212 

721 
1074 

38 
339 
291 

1324 

749 
749 

1151 
1143 
686 
284 

Dallas Title k Guaranty Co. ' 
Dashiell, C. R. " 
Davison-Joseph Campau Realty Co. , Inc 
Dean, Mason L J 
Dearing, Roy E. , estate of ' 
Dearing, R. H. estate of, and trust estate s 

Dearing, Mrs. R. H. s 

Dearing et ux. , Willis R. s 

Dearing, Willis R. , executor of estate of Roy E. 
Dearing ' 

Dearing, Willis R. , executor of estate and trust 
estate, of R. H. Dearing ' 

Deuble, George H 

Dolcnz, Anton 

90466 
750o6 
97366 

( 
61205 
69832 
84195 

( 
84193 
84194 
84196 

( 
84192 
84197 

84195 

( 
84193 
84194 

( 
92055 
95044 
93811 

) 

) 

40 
36 
41 
35 
36 
36 
86 
36 

36 
aa 

) 44 

41 

1021 
313 
675 

839 
843 

843 
843 

843 

843 
843 

277 
1091 

1 Acquiescence is only as to the issue, Do certain dividends declared and credited on the stock of the Local Building snd Loan Association snd made available to the petitioners in January, 1935, but applied 
by them against the purchase of stock in the Local Federal Savings and Loan Association into which the 
building snd loan association was converted, represent income in 1935 subject to normal tax snd surtsxf 

4 Estate tax decision. 
4 Acquiescence does not relate to issue pertaining to allocation of cost of equipment on the property in question. 
4 Acquiescence relc, tes only to the issue, whether the fair market value of future oil payments, under the drilling and sale of lease contracts, should be included in gross income of petitioner for the year 1932. Pre- 

vious acquiescence published in Cumulative Bulletin 1939-2, page 8, affirmed as to this issue only. 
4 Acquiescence relates only to the issue whether or not petitioner is an insurance company ss that term is used in section 701fc) 2 of the Revenue Act of 1934. 
4 Nonscquiescence published in Cumulative Bulletin 1937-2, page 36, withdrawn. 
1 Prior nonacquiescence published in Cumulative Bulletin 1937-2, page 36, withdrawn. ' prior nonscquiescence published in Cummative Bulletin 1938-1, page 39, withdrawn. 



AcQUIEscENcEs — Continued. 

Taxpayer. 
Docket 

No. 
Volume. Page. 

Board of Tax Appeals. 

Dollar, Agnes Barr 

Dollar, J. Harold, estate of 

Dollar, Robert II, et al. , executors of estate of J. 
Harold Dollar 

97283 
98728 
97282 
98(27 

( 
97282 
98727 

} 41 

) 41 

) 41 

869 

869 

Elverson Corporation 1 

Eustis, Augustus H. ' 
Evans, Mary E. ' 

93281 
71637 
95527 

40 
30 
42 

615 
820 
246 

Ferree, C. B. 4 

First Mortgage Bonds ' 

Fish, Isaac, estate of 
Fleischmann, Raoul H 

Fleming, Mrs, Anna Maud ' 
Fleming-Kimbell Corporation ' 
Fleming, William ' 
Foreman, Frank C 

Friend, Henry, estate of 

Friend et al. , Milton H. , trustees of estate 
Friend 

of Henry 

61542 

( 

90452 
90486 
90487 
96527 
90305 

( 
92958 
94690 
92959 

( 
92957 
94689 
93915 

( 
90672 
91415 
90672 
91415 

4o 

42 
40 

} 41 

41 

} 41 

40 
4o 

40 

725 

881 

260 
671 
940 
940 
940 
749 

767 

767 

G. B. R. Oil Corporation 
Gardner, J. Willis ' ' 
Gaylord, Inc. , Robert ' 
George Bros. ofr Co 
Gilmore, Helen, estate of, transferee of estate of 

Frank O. Burridge 
Graff, Everett D 
Grim, Clifford D 
Gump, Alfred S. , estate of" 
Gump et al. , Camille R. , executors of estate of Al- 

fred S. Gump m 

92604 
92115 
96953 
93248 

93231 
92212 
93919 
90656 

90656 

40 
41 
41 
41 

40 
40 
40 
42 

737 
679 

1119 
287 

944 
919 
749 
197 

197 
s Acquiescence relates only to tbe issue involving the fair market value of certain pledged collateral on 

the date of its surrender. 
o prior nonacquiescence published in Cumulative Bulletin XIV-2, page 30 (1935), withdrawn. 
s Acquiescence relates to all issues except as to the deductibility of attorney's fees and abstract fees in- 

curred incidental to thc establishment of forfeiture of a lease and obtaining repossession of the leased premises. 
o Nonacquiescence published in Cumulative Bulletin XIV — 2, page 30 (1935), withdrawn, 
s Acquiescence docs not relate to issue respecting bases for depreciation of petitioners' assets. 
o Acquiescence relates only to the following issues: (a) Did each of the communities of Kay Kimbell and 

wife and William Fleming and wife constructively receive oil payments of 360, 848. 65 and 353, 401. 35, respec- 
tively, for 1934 and 1935 from the Flemin -Kimbell Corporstiou, and (5) was a cr rtain 34, 000 reservation in 
connection with the transfer by William I'leming in 1936 of a leasehold interest in the Richter "A" lease, 
etc. , taxable to the petittonersf 

r Gift tax decision. 
o Acquiescence relates only to the issue, If the benet)ciaries of a certain trust be treated as donees, were 

the gifts made to them gifts of present interests or future interests? 
o Acquiescence is ss to result only. 
'4 Estate tax decision. 



Acqu IEscENcES — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Hales, George A. ' 
Hales, Mrs. Oneta ' 
Hales, Jr. , W. T ' 
Hales, W. T. , estate of ' 
Harris Trust 4?r Savings Bank et al. , executors of es- 

tate of Isaac Fish 
Hawaiian Trust Co. , Ltd. , trustee of Joel Cohen 

Testamentary Trust 
Heller, Edward H ' 

Higgins, Eugene 
Hirsch, L. B 
Hooper, James P. , estate of ' ' 
Hooper, Mathilde B. , administratrix of estate of 

James P. Hooper s 4 

Hoover, Herbert W 
Hopkins, William R 
Hotel Astoria, Inc. ' 
Howard et al. , George Adams, executors of estate of 

Grace Adams Howard 
Howard, Grace Adams, estate of 
Huey 4}'s Philp Hardware Co 
Hummel-Ross Fibre Corporation 
Humphreys, Murray 
Hyde, Mildred K. , estate of 

Hyde, Suffolk 4?r Berks, Marguerite ' 
Hyde, Willis O. , administrator of estate of Mildred 

K. Hyde 

93210 
93209 
98211 
93208 

96527 

96281 
94794 
94795 
80052 
85961 
95782 
85776 

85776 
90974 
91753 
97230 

99851 
99851 
92801 
98077 
87899 
95182 

( 
81417 
93257 

95182 

40 
40 
40 
40 

42 

42 

} 41 

} 44 

42 
41 

41 
42 
41 
42 

42 
42 
40 
40 
42 
42 

44 

42 

1244 
1244 
1244 
1244 

260 

1074 
1020 

1005 
566 
114 

114 
289 

1292 
759 

449 
449 
780 
820 
857 
738 

1120 

738 

Joell Co 
Johnston, J. Edward 
Jones, Carrie L. , estate of ' 

96585 
98768 
91881 

41 
41 
41 

825 
550 

1279 

Kaufmann, Joel W 
Kaufmann, Mildred B 
Keller, Charlotte 
Kessler Oil 4?c Gas Co 
Kiesau Petroleum Corporation 

95082 
95083 
93026 
93041 
95760 

41 
41 
41 
41 
42 

408 
408 
478 
31 
69 

1 Acquiescence is only ss to the issue, Da certain dividends declared and credited on the stock of the I ocal Building and Loan Association and made available to the petitioners in Ianusry, 1935, but applied 
by them against the purchase of stock in the Local Federal Savings and Loan Association into which the 
building and loan association was converted, represent income in 1935 subject to normal tsx snd surtax? 

4 Acquiescence relates to the issue pertaining to the trust for the petitioner's minor son EmanneL 
4 Estate tax decision. 
4 Acquiescence relates only to the determination of the value af the stock of William E. Hooper 54 Sons 

Co. on August 3, 1933. 
' Acquiescence is as to result only. 
4 Acquiescence on the following issue is ss to result only: In determining the net income of a trust cur- 

rently distributable to the beneficiaries, should there be included the rent due under a long-term lease, 
the lessee having improved the premises with sn office building which would become the lessor's property on forfeiture, the trust on the accrual basis having accrued the rent but also having charged it to s reserve 
ior uncollected rents? 



Acq ffzzsozNczs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Kimbell, Kay ' 

Kimbell, Mrs. Velma ' 
Knowles, Edwin C. F 

1 92956 
— 

7 94674 
92955 
94673 
91495 

) 4i 

41 

40 

940 

940 

860 

Legg, Mildred Sheppard, estate of s 

Letts, Jr. , Arthur 
89942 
92857 

40 
41 

1073 
1172 

93858 
Lyon, Incorporated 96546 

99832 
4. 1094 

Mac Conaughey, Harry E 
Macon, Dublin 4 Savannah Railroad Co 
Majestic Oil Corporation ' 

Marlborough House, Inc. , et a1. 4 

Marlborough Investment Co. ' 

Marthe, Louise, transferee of estate of Frank O. 
Burridge 

Martin, Thomas Vi' 

McCormac, Gertrude A. , trustee for H. B. Mc- 
Cormac, Jr 

McCormac, Jr. , H. B. (trust) 

McLean et ux. , Marrs 

Medical Diagnostic Association 
Milbank, Dunlevy ' 
Moloney Electric Co. ' 
Moock Electric Supply Co. , The 
Morton, Arthur F 
Mott, Dee Furey 7 

Myers, George R 

92052 
90592 
96380 

( 

90452 
90486 
90487 

{ 
90452 
90486 
90487 

93333 
93916 

93920 
93920 
77419 
77420 
81391 
81392 
86804 
86805 
94402 
94403 
96563 
93050 
96076 
96284 
91494 
71903 
94764 

41 
40 
42 

4s 

4s 

40 
40 

40 
40 

41 

42 
41 
42 
41 
41 
35 
42 

408 
1265 
659 

881 

881 

944 
749 

749 
749 

610 
1014 

78 
1209 
742 
195 
640 

' Acquiescence relates only to the following issues: (a) Did each of the communities of Kay Kimbell and 
wife and William Fleming and wife constructively receive oil payments of $60, 848. 65 sud $53, 401. 35, respec- 
tively, for 1934 and 1935 from the Fleming-Kimbell Corporation, and (5) was a certain $4, 000 reservation in 
connection with the transfer by William Fleming in 1936 of a lease-hold interest in the Richter "A" lease, 
ete. , taxable to the petitionerst 

' Estate tax decision. ' Acquiescence relates to all issues except the issue, Is the petitioner entitled to a 1935 loss deduction for 
the undepreciated cost of certain casing and other lease equipment which could not be removed from a certain 
oil well which the petitioner ceased to operate, during that year, because such operation had become un- 
proQtsblef ' Acquiescence does not relate to issue respecting bases for depreciation of petitioners' assets. 

r Acquiescence is only with respect to the taxability of the income from the wife's trust. ' Acquiescence relates only to the deductibility in 1936 of the amount paid to the First National Bank of 
St. Louis in connection with the liquidation of tho Franklin American Trust Co. , such acquiescence being 
only in the result. ' Nonacquiescenoe published in Cumulative Bulletin 1937-1, page 43, withdrawn. 



Accjftf EscENcEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. 

N. 
Nichols, J. C 
Norweb, Emery May Holden ' 

O. 
Ortiz, Alice duPont' 
O' Sullivan Rubber Co. , Inc. (in dissolution) 

P 

89169 
92575 

93159 
97399 

42 
41 

42 
42 

618 
179 

173 
721 

Patton, T. B 
Peck k Peck (New York) 
Peck — Peck Corporation, The 
Perkins, Ralph s 

Piercc, D. W 
Pittsburg Canners, Inc 
Plunkett, Theodore R 
Porter et al. , J. Howard, trustees, 

Porter Properties Trustees, Ltd 
Porter Properties Trustees, Ltd 
Pupin, Michael I. , estate of 4 ' 

identified as 

93918 
99288 
99314 
96126 
92278 
93560 
94017 

95762 
95762 
92177 

40 
42 
42 
41 
41 
41 
41 

42 
42 
38 

749 
651 
651 

1225 
1261 
467 
700 

681 
681 

1218 

Rosenstock, Anna, individually and as executrix of 
estate of Isaac M. Rosenstock ' 

Rosenstock, Isaac M. , estate of 4 

Rossi, Andrew E. ' 
R otorite Corporation 
Rowley, Edward G. , transferee of estate of Frank 

O. Bulrridge 

91686 
91686 
96470 
88606 

93332 

41 
41 
41 
40 

40 

635 
635 
734 

1303 

944 

Safe Deposit k Trust Co. of Baltitnore, executor of 
estate of Mildred Sheppard Legg ' 

St. Louis Union Trust Co. et al. , executors of estate 
of Carrie L. Jones ' 

Schlcy et ux. , Julian Larcombe 
Seavcy k Flarsheim Brokerage Co 
Second Carey Trust 
Shamrock Oil & Gas Co 

Sharp et ux. , H. Cecil 

Shelden Land Cod 
Shenandoah Valley National Bank (Shirley Carter 

estate) 

89942 

91831 
99404 
91618 
93611 
98588 
97425 
97426 
93196 

93917 

40 

41 
42 
41 
41 
42 

42 

42 

40 

1073 

1279 
434 
198 
800 

1016 
336 
498 

749 
t Gift tax decision. 
r Acquiescence relates only to the issue, whether the petitioner is entitled to any deduction as ths result of the satisfaction of the deficit existing in her husband's brokerage accounts st the end of the year 1934 
& Acquicsccncc relates only to thc issue, Was the petitioner entitled to s loss on sn investment of $1 yzsp jn the Fourteenth Carnegie Co. for the year 1936? 
s Estate tax decision. 
& prior nonacquiescence published in Cumulative Bulletin 1939-1, (Part 1), page 69, withdrawn. 

4 Unjust enrichment tsx decision. 
t Acquiescence relates only to the issue, whether certain losses suffered by petitioner as the result of fore. closures of properties owned by the petitioner sre deductible in the year of foreclosure or m the year in which the equity of redemption expired. 



ACQBIESGENcxs — Continued. 

Board of Tax Appeals. 

Tarp ay er. Docket 
No. 

Voluine. Page. 

Sherman, Doris Bond» 
Silver, Max 
Simon, Jose, estate of ' 
Simon et al. , Jose P. , executors ' 
Smith, Charles G 
Smith, Madeline Welder 
Smith, Varvara Pupin, administratrix of estate of 

Michael L Pupin « 
Smyth, Jr. , Francis G. , transferee of estate of Frank 

O. Burridge 
Smyth, Herbert C. , transferee of estate of Frank O. 

Burridge 
Smyth, Herbert C. , administrator of the estate of 

Helen Gilmore, transferee of estate of Frank O. 
Burridge 

Sporl, Sr. , Cyprian A. , estate of 3 

Springford, Herbert H 
Staley, Augustus E. ' 
Staley, Emma L. i 
Stanley, William H 
Stern, Allison L. S. s 

Suffolk & Berks, Marguerite Hyde' 

Sultana Oil Corporation (Delaware) 

Sunset-Lucille Co 
Sutcliffe Co. , The 
Swastika Oil & Gas Co 

95300 
100186 
91840 
91840 
93914 
95003 

92177 

93331 

93232 

93231 
92588 
97247 
88772 
88773 
96558 
93134 
81417 
93257 
90078 
90079 
93964 
94235 
90861 

41 
42 
40 
40 
40 
41 

40 

40 
40 
41 
41 
41 
41 
40 
40 

j io 
42 
41 
40 

898 
461 
650 
650 
749 
686 

1218 

944 

944 

944 
924 

1001 
752 
752 

1233 
756 

1120 

1195 
246 

1009 
797 

Talbott et al. , Harold E. , executors of estate of 
Katherine H. Talbott ' 

Talbott, Katherine H. , estate of s 

Terhune, Wesley V. E 
Thatcher, Lester A. , transferee of estate of Frank 

O. Burridge 
Timmerman, Louis F 
Traiser, Richard E. , estate of 1 

Trevor, Emily ' 

97128 
97128 
93894 

93335 
96317 
91958 
89820 

42 
42 
40 

40 
42 
41 
40 

1081 
1081 
749 

944 
188 
228 

1240 

Union Guardian Trust Co 
United States Fidelity & Guaranty Co 
Universal Winding Co 

94687 
91398 
87354 

41 
40 
39 

1306 
1010 
962 

i Gift tax decision. 
i Acquiescence relates only to the year 1935. 
s Estate tax decision. 
i Prior nonacquiescenct published in Cumulative Bulletin 1939-1 (Part 1), page 60, withdrawn. 
i Acquiescence relates only to the issue, Is the petitioner taxable on the income of a trust which was 

created for the support and maintenance of his wife and minor child? 
4 Acquiescence on the following issue is as to result only: In determining the net income of a trust cur- 

rently distributable to the beneficiaries. should there be included the rent due under a long-I erm lease, the 
lessee having improved the prisnises with sn ofhce building which would become the lessor's property on 
forfeiture, the trust on the accrual basis having accrued the rent but also having charged it to a reserve for 
txncollected rentsf ' Acquiescence relates only to the Board's mathematical formula for apportionruent of the dividend credit 
between the estate and the distributees. 



AcqurgscExfcEs — Continued. 

T ax p ager. 
Docket 

No. 
Volume. Page. 

Board of Tax Appeals. 

Valley Tractor k Equipment Co 9o878 42 311 

Walter, William E 
Washington Railway 4 Electric 
Wegeforth, Lillie S 
Welder, Jr. , James F 
Wheeler, Helen Evans 1 

Winston Bros. Co. ' 
Winthrop, Beekman s 

Wolf, Edith A 
Wood, Elizabeth 
Wood, Orrin G. ' s 

Word, Anna 
Word, T. T 
Word Supply Co. , T. T 

0 C 

97537 
99162 
92435 
94708 
95005 
95528 
59270 
79850 
92429 
95004 
92489 
93543 
93542 
93544 

4s 
40 
42 
41 
42 
29 
36 
41 
41 
40 
41 
41 
41 

941 
1248 
633 
686 
246 
905 
314 

1231 
686 
904 
965 
965 
965 

Young, Du Bois ' 78345 648 

t Acquiescence relates to all issues except as to the deductibility of attorney's fees and abstract fees in- 
curred incidental to the establishment of forefeiture of a lease and obtaining repossession of the leased premises. 

s Prior nonacquiescence published in Cumulative Bulletin XIII-2, page 38 (1934), withdrawn. 
s Nonacquiescence published in Cumulative Bulletin 1937 — 2, page 86, withdrawn. 
& Gift tax decision. 
s Acquiescence relates only to tho issues involving (1) the valuation of 388 shares of Brown Paper Mill 

stock, and (2) the question whether the relinquishment of a power to prevent future amendments to a trust 
instrument constitutes a complete gift. 

& Acquiescence relates only to this issue: Was the exchange of certain certificates of ownership in a i. rust 
for underlying portfolio stock represented there by an exchange of different assets, resulting. in a capital lossf 
Previous nonacquiescence published in Cuxnulative Bulletin XV-2, page tu (1936), withdrawn with respect 
to this issue omy. 



The Commissioner does NOT acquiesce in the follotving decisions of 
the United States Board of T lx Appeals: 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. 1'age. 

Abbott, John, executor of estate of Richard E. 
Traiser ' 

Affiliated Enterprises, Inc ' 
Alabama Asphaltic Limestone Co 
Allen, Jr. , et al. , Bona 
Allen, Jr. , et al. , Bona, executors 
Allen, II. AVadleigh, estate of 
Allen, John Q 
Allen et al. , Victor H 
Ailing, i%eyes E. , estate of ' 
Appleby, Edgar S. , estate of 
Appleby et al. , Edgar T. , executors of estate of 

Edgar S. Appleby 
Appleby, John S. 4 

Armour, Lolita S 

91958 
96603 
91793 
93809 
93811 
93811 
93812 
93810 
87136 
93886 

93886 
94080 
88151 
93150 

41 
42 
41 

41 

41 
41 

41 
41 

) 41 

228 
390 
324 

206 

191 
18 

18 
18 

777 

Bonfils, F. G. , estate of ' 
Bonfils Trust, F. G ' 
Bonfils et al. , Helen G. , executors of estate of F. 

Bonfils s 

Branch, Claude R 
Bridgeport City Trust Co. et al. , The, executors 

estate of Xoyes E. Ailing ' 
Bristol, Bennet BJ 
Brown, Antoinette K 
Bruckner, Arnold 
Buck, Ellsworth B 
Burnett, O. L 

of 

Carling Holding Co 

Cartex Mills, Inc 
Caspersen, Freda R 

Bell et al. , Maude K. , executors of estate of Ida A. 
AVhite 

Bernheimer Co. , S. E. & M. E 
Bingham, Mary Lily (Flaglerl, estate of 

Bondholders Committee s 

93575 
88978 
94985 
90452 
90486 
90487 
91501 
93148 

91501 
94248 

87136 
96289 
97743 
97507 
93330 
90248 

( 

86776 
87378 
88616 
97698 
92765 

41 
41 
40 

) 
. c 

40 
40 

40 
40 

41 
42 
42 
42 
41 
40 

42 
40 

525 
249 
823 

881 

1079 
1085 

1079 
1043 

191 
263 
693 

3 
99 

604 

493 

894 
758 

t Nonscquiescence relates only to that part of the Board's opinion which holds, without supporting evi- 
dence, that gains on the sale of corpus of the estate constituted income available for distribution to the 
beneficiaries. 

r Nonscquiescence relates only to the issue, is the petitioner subject to surtax ss a personal holding com- 
pany under sections 351 of the Revenue Acts of 1934 and 1936? 

r Eststetaxdccision. ' Nonacquiescence relates to sn issues except the issue with respect to the 3150 added by the Commissioner 
to the petitioner's taxable income. 

4 Nonacquiescence relates to issue pertaining to bases for depreciation of petitioner's assets. 
4 Previous acquiescence published in Internal Revenue Bulletin 1949-15, page 1, withdrawn. 
1 Gift tsx decision. 

290217' — 41 2 
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NONAGQIIIEsoENCES — Continued. 

Taxpayer. Docket 
No. 

Volume. Page. 

Board of Tax Appeals. 

Cavett et al. , K. , executors of estate of W. T. Hales ' 
Central Loan rk Investment Co. ' 
Chamberlain, Park 
Chase National Bank of the City of New York, 

The, trustee under agreements with American 
Depositor Corporation 

Colonial Trust Co. et al. , executors 
Columbia Oil ri'5 Gas Co. ' 
Cook Drilling Co. ' 
Corporate Investment Co 
Corpus Christi Terminal Co 
Covington et ux. , George W 
Credit Alliance Corporation 
Crichton, Kate J 
Cushman, Louise C. , transferee of estate of Mary 

W. Cushman ' 
Cushman, Mary W. , estate of ' 

93208 
82565 
88067 
93854 
93855 
93856 
93857 
93648 
90624 
82231 
78363 
88103 
98283 

100561 
97025 

92881 

( 
92882 
92883 

40 
39 
41 

41 

41 
41 
38 
40 
38 
42 
42 
42 

40 

j 4O 

1244 
981 

10 

430 

213 
38 

291 
1155 
944 
601 

1020 
490 

947 
947 

Dallas Title rfr Guaranty Co. ' 
Deering, Frank C. , estate of 
Deering et al. , Joseph Godfrey, executors of the 

estate of Frank C. Deering 
Delaware Terminal Corporation 
Denholm re McKay Co 
Denver National Bank et sl. , trustees u/w F. G. 

Bonfils ' 
Dunning, Henry A. B 
Durkheimer, S. F 

90466 
95996 

95996 
86105 
89606 

93148 
92629 
95209 

40 
40 

40 
40 
39 

40 
41 
41 

1021 
983 

983 
1179 
767 

1085 
1101 
585 

Edwards Drilling Co. ' 
Elias, Edna B 

Elmhirst, Dorothy Whitney 

Elston Co. , Ltd 
Elverson Corporation ' 
Erb et al. , Arthur L. , executors of estate of Giles W. 

Mead " 

75931 
90827 

( 

85040 
85880 
95298 
96604 
93281 

35 
41 
41 

42 
40 

341 
1109 
348 

208 
615 

97566 41- 424 
r Nonacqulescence is only as to the issue, Is the cash received by petitioners in 1935 from the Local Federal 

Bavtngs and Loan Association, which is admitted to be income, taxable as ordinary income or ss capital 
gain I 

r Acquiescence published in Cumulative Bulletin 1939-2, pago 6, withdrawn. 
s Nonacquiescence relates to issuo perte. ining to allocation of cost of equipment on the property ia question. r Nonacquiescence relates only to tho issue whether the petitioner is entitled to deduct the costs incurred 

in drilling wells. Prior acquiescence published ln Cumulative Bulletin 1939-2, page 8, withdrawa ss to this 
issue only. 

r Estate tax decision. 
s Nonacquiesceuce relates only to the issue involving the taxability of sn amount of $40, 000 transferred 

from "Premium reserve account" to "Undivided profits account" pursuant to resolution of the board 
of directors on July 5, 1934. 

r previous acquiescence published in Internal Revenue Bulletin 1940-15, page I, withdrawn. 
s Nooacquiescence relates only to the issue whether the petitioner is entitled to deduct the costs incur'red 

in drilling oil wells. Prior acquiescence published in Cumulative Bulletin 1939-1, page 11, withdrawn as 
to this issue only. 

' Noaacquiesceace relates only to the issue was the income resulting from the receipt of surrendered 
cofistera] in extinguishment of s debt personal holding company incomef 

rr Qift tax decision. 
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NONAcQUIEscENcES — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume Page. 

Estates Administration, 
estate of Zachary Smith 

Evans, Mary E. ' 
Ewing, Sherman 

Inc. , administrator of 
Reynolds ' 86395 

95527 
93013 

42 
42 
40 

145 
246 
911 

F. H. E. Oil Co 
Falcon Co 
Farmers 4?z Ginners Cotton Oil Co 

First Mortgage Bonds s 

First Trust 4f'z Deposit Co. et al. , guardians 

Fleming, Mrs. Anna Maud ' 
Fleming-Kimbell Corporation ' 
Fleming, William ' 
Fowler ct ux. , John 0 
Frazier, Frederic H 

92960 
92001 
93436 
90452 
90486 
90487 

I 
90749 
90750 

) 907ol 
92958 
94690 
92959 

( 
92957 
94689 
91162 
91412 

41 
41 
41 

) 
44 

) 
41 

41 

41 
41 

40 
41 

130 
1128 
1083 

881 

107 

940 
940 
940 

1293 
146 

Gadian Co. , Ltd 
Gardner, J. Willis ' ' 
Gloss [Glos], Lucy M ' 
Goodman, Edwin 
Greene, A. Crawford, guardian of estate of Alice H. 

Lestcr ' 
Greve, William M 

Grote et ux. , Ben 

96605 
92115 
90391 
87799 
93404 
96315 
97522 
94442 
94443 

42 
41 
41 
41 
41 

42 

j 41 

208 
679 

1239 
472 

515 
142 

247 

Hales, George A. ' 
Hales, Mrs. Oneta ' 
Hales, Jr. , W. T ' 
Hales, W'. T. , estate of r 

Halsep1, Lilian Johnson, executrix of estate of Richard 
Hemmons Halsey ' 

EIalsey, Richard Hemrnons, estate of ' 
Hartford-Connecticut Trust Co. , The, extr. of estate 

of Mary. W. Cushman ' 

Heller, Edward H s 

Hercules Motor Corporation 

93210 
93209 
93211 
93208 

96404 
96404 

92882 

( 
94794 
94795 
9222o 

40 

42 
42 

40 

40 

1244 

607 
607 

947 
1020 
998 

' Estate tax decision. 
4 Nonacquiescence relates only to the deductibility of attorney's fees and abstract fees incurred incidental 

to the establishment of forfeiture of a lease and obtaining repossession of the leased premises. 
1 Nonacquiescence relates to issue p1 rtaining to bases for depreciation of petitioner's assets. 
4 Nonacquicscence is only with respect to the holding that the petitioners would realise no taxable income 

from the exchange of their oil, equipment, snd personal property interest for contingent oil payments until 
they recovered the cost of the exchanged property from the oil payments received. 

4 Gift tsx decision. 
4 Nonscquiescence relates only to the issue, in the case of s gift of securities in trust, should the trust be 

treated ss the donee, resulting in only one exclusion, or should the beneficisries be treated as donees, resulting 
in one exclusion for each beneficiar? 

' Nonacquieseence is only as to the issue, Is the cash received by petitioners in 1935 from the Local Federal 
Savings and Loan Association, which is admitted to be income, taxable ss ordinary income or as capital gain? 

' Nonscquiescence relates to the issue whether petitioner was taxable on the income derived from certain 
securities placed in certain agency accounts with s bank in petitioner's name ss trustee for his minor children. 
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NoNAoqufsscsrvcss — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

Hoffman, Katherine M 
Hoffman, W. V 
Hoffman et ux. , W. W 
Hooper, James P. , estate of ' ' 
Hooper, Mathilde B. , administratrix of estate of 

James P. Iiooper 's 
Hughes Tool Co 

96741 
96742 
92414 
85776 

85776 
90002 

) 
4o 

41 
40 

459 

114 

114 
962 

86776 
Johnson et al. , Thomas M. , trustees 87878 

88616 
Johnston, Katherine S. , estate of ' 
Jonas, Louise B 

K. 

Kellogg, Cornelia V. W. , executrix of estate of 
Frederick R. Kellogg ' 

Kellogg, F. W 
Kellogg, Frederick R. , estate of ' 
Kenan et al. , William R. , Jr. , trustees u/w Mary 

Lily (Flaglcr) Bingham 

Kimbell, Kay ' 

Kimbell, Mrs. Velma s 

Klyce, A. S. , estate of 
Klp'ce, M. P. , administrator 
Knapp, George 0 

86895 
91010 

89148 
95185 
89148 

94985 

( 
92956 
94674 
92955 
94678 
90174 
90174 
91699 

42 
40 

40 
42 
40 

40 
41 

41 

41 
41 
40 

145 
970 

915 
64 

915 

828 

940 

940 
194 
194 

1144 

Lester, Alice H. , an incompetent, estate of 4 

Lipe, Gordon C 
Lipe, Suzanne H 
Lipe, Jr. , Willard C 

98404 
( 96815 

90750 
90751 
90749 

41 

1 
41 

515 

107 

Majestic Oil Corporation s 

Marlborough House, Inc. , et al. ' 

Marlborough Investment Co. ' 

Marshall, Herbert 
McGlue, G. Percy, estate of 

96880 
90452 
90486 
90487 

( 

90452 
90486 
90487 
99559 
98446 

42 

) 
4o 

) 
4o 

41 
41 

659 

881 

881 

1064 
1186 

4 Estate tax decision. 
1 Nonacquiescence relates only to the issue, Was the sum of $132, 345. 73, representing the net proceeds of certain life insurance policies assigned by the decedent to a certain trust. properly includible in the gross estato„. snd, if so, may the sum of $40, 000 be excluded under the provisions of section 302(g) of the Revenue 

Act of 1926? 
4 Nona cquiescence is only with respect to the holding that the petitioners would realize no taxable income 

from the exchange of their oil, equipment, and personal property interest for contingent oil payments until 
they recovered the cost of the exchanged property from the oil payments received. 

4 gift tax decisiorl. 
4 Nonscquiescence relates only to the issue, Is tho petitioner entitled to s 1935 loss deduction for the unde- 

preciarod cost of certain casing and other lease equipment which could not be removed from a certain off 
well which the petit, ioner ceased to operate during that year, because such operation had become unprorft 
able? 

4 Nonacquiescence relates to issue pertaining to bases for depreciation of petitioner's assets. 



NoNAcrtvrEseEwcEs — Continued. 

Taxpayer. Docket 
No. 

Board of Tax Appeals. 

Volume. Page. 

McGlue, M. Edith, executrix 
McGlue 

McGovern, Inc. , Patrick 
McLean et ux. , Marrs ' 
Mead, Giles W. , estate of ' 
Michigan Silica Co 
Milbank, Dunlevy ' 
Moloney Electric Co. s 

Mueller Co. , C. E 

N. 

of estate of G. Percy 
98446 
91846 

( 
91170 
91171 
9756B 
96786 
93050 
96072 
85964 
96331 

41 
40 

41 
41 
41 
42 

) 4O 

118B 
705 

126B 

424 
511 

1014 
78 

195 

Ortiz, Alice duPont 5 

O. 

National Bank of Commerce of San Antonio, Tex 
Xational Bank of Commerce of Seattle ' 
Nebraska Bridge Supply & Lumber Co 
Xewport Industries, Inc 
Newton, Jr. , James Q 
Newton Trust, James tsi 

93164 
89720 
90846 
92331 
97325 
97324 

93159 

40 
40 
40 
40 
42 
42 

42 

470 
72 
40 

977 
473 
473 

173 

Page Oil Co 

Palmer, Carleton H 
Perkins, Ralph ' 
Phoenix State Bank & Trust Co. , 

deed of trust from Mary W, 
trustee and transferee I 

Prouty, Olive H. ' 

trustee under 
Cushman, as 

90515 
95674 
9618B 
89854 
96126 

92883 
96164 

I 
4r 

40 
41 

40 
41 

952 

1001 
1225 

947 
274 

Realty Operators, Inc 
Reynolds, R. J. , estate of ' 
Reynolds, Zachary Smith, estate of ' 
Rhodes et al. , Hugh D. , administrators of estate of 

Mamie D. Rhodes r 

Rhodes, Marnie D. , estate of ' 
Richardson, Lunsford ' 
Rubinstein, Wilton ' 
Rust, Jr. , et al. , H. L. , executors of estate of H. L. 

Rust 
Rust, H. L. , estate of 

92387 
86394 
86395 

91284 
91284 
85905 
95922 

95880 
95880 

40 
42 
42 

41 
41 
39 
41 

41 
41 

1051 
145 
145 

62 
62 

927 
220 

832 
832 

1 Gift tax decision. 
r Nonacquiescence is only with respect to the taxability of the income from the so-called short term trusts. 
s Nonacquiesccnce relates only to the issue, Is the petitioner entitled to a credit under section 26(c)2 of 

the Revenue Act of 1936 in the amount of $13, 810, representing 2 per cent of the largest amount of bonds st 
aay one time outstanding during 19362 

4 Acquiescence as to one issue published in Cumulative Bulletin 1939-2, page 26, withdraw. ' Nonacquiesceace relates to sll issues except the issue, whether the petitioner is entitled to any derluction 
ss the result of the satisfaction of the deficit existing in her husband's brokerage accounts at the end of the 
year 1934. ' Nonacquiescence relates only to the issue, Did the petitioner sustain s loss in the amount of $13, 963. 50 
oa the sale of second preferred and common stock of the Hill Clutch Machine dr Foundry Co. f 

r Itstate tax decision. 



NoNAc4lv!EscENGEs — Continued. 

Taxpayer. Docket 
No. 

Volume. Page. 

Board of Tax Appeals. 

Safe Deposit eft Trust Co. of Baltimore, trustee 
under wills of R. J. Reynolds, and Katherine S. 
Johnston, and deed of Katherine S. Johnston ' 

Sanford Cotton Mills, Inc. ' 
Shelden Land Co. ' 
Sherman, Doris Bond ' ' 
Sobel, Inc. , N 
Sporl eft Co. , Inc. , C. A 

Spreckels, Adolph B 
Stanart, Co. , Ltd 
Stein, Nathan 
Stern, Allison L. S. e 

Straus, Friedrich A 
Straus, Meier A 
Straus, Moritz 
Strong Manufacturing Co. , The 
Swope, Lorenzo W. , estate of 

86394 
95218 
93196 
95300 
93822 
90354 

( 
94621 
95639 
96606 
88!78 
93l34 
88181 
83180 
83179 
95626 
93648 

42 
42 
42 
41 
40 
40 

j 41 
42 
40 
40 

) 
. e 

41 
41 

145 
190 
498 
898 

1262 
828 

1204 

208 
847 
756 

847 

1273 
213 

Thompson, Mary H. , executrix of estate of William 
G. Thompson ' 

Tholnpson, William G. , estate of ' 
Traiser, Richard E. , estate of ' 
Trico Securities Corporation 

96358 
96358 
91958 
85176 

41 
41 
41 
41 

901 
901 
228 
306 

Walker, William T. ' 

Watson, Archibald R 

Wenger, Mary E 
West Production Co 
Wheeler, Helen Evans s 

White, Ida A. , estai, e of 
Wood, Orrin G. e 4 

o2600 

( 
87878 
88048 
89650 
92245 
88997 
95528 
93575 
92489 

40 

4. 
42 
41 
42 
41 
40 

762 

52 

225 
1048 
246 
625 
904 

4 Estate tax decision. 
4 See G. C. M. 22404 (page 204, this Bulletin) . 
4 Nonacquiescence relates only to the issue whether petitioner is entitled to a deduction for an asserted 

loss on an alleged sale of certain land to another corporation. 
4 Gift tsx decision. 
'Nonscquiescence relates only to the year 1936. 
4 Nonacquiescence relates only to the issue, Where termination of a trust could occur only at the election 

of the grantor with concurrence of attorneys who represented two persons interested in the trust, is the 
interest of the attorneys a substantial adverse interestf 

1 Nonacquiescence relates only to that part of the Board's opinion which holds, without supporting 
evidence, that gains on the sale of corpus of the estate constituted income available for distribution to the 
beneficiaries. 

4 N onacquiescence relates only to the deductibility of attorney's fees and abstract fees incurred incidental 
to the establishment of forfeiture of a lease and obtaining repossession of the leased premises. 

4 Nonacquiescence relates only to the issue, Is the value of!ife insurance policies to be determined by the 
cost to purchase similar contracts as determined by the Commissioner, or is the value limited to the cash 
surrender value as contended by petitioner2 



INCOME TAX RULINGS. — PART I. 

A. INTERNAL REVENUE CODE, AND REVENUE ACTS OF 1939 AND 1940. 

CHAPTER I. — INCOME TAX. 

SUBCHAPTER A. — INTRODUCTORY PROVISIONS. 

SECTION 1. — APPI. ICATION OF CHAPTER. 

SEcTION 19. 1 — 1: Scope of regulations. 
(Also Section 11, Section 19. 11 — 1; Section 12, Sec- 

tions 19. 12 — 1 a~nd 19. 12 — 2; Section 13, Sections 
19. 13 — 1, 19. 13 — 5, 19. 13 — 6, and 19. 13 — 7; Section 
14, Sections 19. 14 — 1 and 19. 14 — 2; Section 15, Sec- 
tion 19. 15 — 1; Section 25, Sections 19. 25 — 1, 19. 25 — 3, 
and 19. 25 — 7; Section 47, Section 19. 47 — 1; Section 
51, Sect, ions 19. 51 — 1, 19. 51 — 2, and 19. 51 — 8; Sec- 
tion 102, Sect, ion 19. 102 — 1; Section 104, Section 
19. 104 — 1; Section 131, Section 19. 181 — 8; Section 
142, Sections 19. 142 — 1, 19. 142 — 2, and 19. 142 — 5; 
Section 147, Sections 19. 147 — 1, 19. 147 — 2, 19. 147 — 8, 
19. 147 — 7, and 19. 147 — 8; Section 163, Section 
19. 168 — 1; Section 201(b), Section 19. 201(b) — 1; 
Section 204(a), Section 19. 204(a) — 1; Section 
207, Section 19. 207 — 1; Section 211, Sections 
19. 211 — 1 and 19. 211 — 7; Section 218, Section 
19. 218 — 1; Section 214, Section 19. 214 — 1; Sec- 
tion 215, Section 19 215 — 1; Section 217, Section 
19. 217 — 2; Section 219, Section 19. 219 — 1; Sec- 
tion 231, Section 19. 231 — 1; Section 251, Section 
19. 251 — 1; Section 262, Section 19. 262 — 2; Sec- 
tion 862, Section 19. 362 — 1; Section 500, Section 
19. 500 — 1. ) 

1940-41-10446 
T. D. 5011 

TITLE 26 — IiNTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 19. — 
INCOME TAX. 

regulations 103 amended to conform to the Revenue Act of 1940. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington, D. C', 

To Collectors of Internal Revenue and Others Concerned: 
In order to conform Regulations 103 (Part 19, Title 26, Code of 

Federal Regulations, 1940 Sup. ) to the Revenue Act of 1940 (Public, 
(15) 



No. 650, Seventy-sixth Congress, third session), approved tune 25, 
1940, such regulations are aIIiended as foljows: 

PARAGRAPII 1. Section 19. 1 — 1 is amended by inserting at the end 
thereof a new paragraph reading as follows: 

As used in these regulations to describe a section of the Internal Revenue 
Code, the term "prior to its amendment" has reference only to amendment by 
the Revenue Act of 1939, and the term "as amended" has reference to amend- 
ment by any Act. 

PAR. 2. The first sentence of section 19. 11 — 1 is amended to read as 
folloavs: 
Chapter 1 of the Internal Revenue Code, which applies only to taxable years 
beginning after December 31, 1938 (see section 1), imposes an income tax on 
individuals, including a normal tax (section 11), a surtax (section 12), and a 
defense tax for taxable years beginning after December 31, 1939, and before 
January 1, 194o (section 15 added by section 201 of the Revenue Act of 1940). 

PAR. 3. The following is inserted irnrnediately preceding section 
19. 12 — 1: 

SEc. 2 SURTAx oN INDIvIDUAIB. (RKvENUE Acr DF 1940/ TITLE I. ) 
Section 12(b) of the Internal Revenue Code is amended to read as 

follov s: 
"(b) RArEs oF SUErxx. — There shall be levied, collected, and paid for 

each taxable year upon the surtax net income of every individual a surtax 
as follows: 

"Upon a surtax net income of $4, 000 there shall be no surtax; upon 
surtax net incomes in excess of $4, 000 and not in excess of $6, 000, 
4 per centum of such excess. 

"$80 upon surtax net incomes of $6, 000; and upon surtax net in- 
comes in excess of $6, 000 aud not in excess of $8, 000, 6 per centum 
in addition of such excess. 

"$200 upon surtax net incomes of $8, 000; and upon surtax net in- 
comes in excess of $8, 000 and not in excess of $10, 000, 8 per centum 
in addition of such excess. 

"$360 upon surtax net incomes of $10, 000; and upon surtax net 
incomes in excess of $10, 000 and not in excess of $12, 000, 10 per 
centum in addition of such excess. 

"$560 upon surtax net incomes of $12, 000; and upon surtax net 
incomes in excess of $12, 000 and not in excess of $14, 000, 12 per centum 
in addition of such excess. 

"$800 upon surtax n& t incomes of $14, 000; and upon surtax net 
incomes in excess of $14, 000 and not in excess of $16, 000, 15 per 
centum in addition of such excess. 

"$1, 100 upon surtax net incomes of $16, 000; and upon surtax net 
incomes in excess of $16, 000 and uot in excess of $18, 000, 18 per 
centum in addition of such excess. 

"$1, 460 upon surtax net incomes of $18, 000; and upon surtax net 
incomes in excess of $1S, OOO and not in excess of $20, 000, 21 per 
centum in addition of such excess. 

"$1, 880 upon surtax net incomes of $20, 000; and upon surtax net 
incomes in excess of $20, 000 and not in excess of $22, 000, 24 per 
centu&n in addition of such excess. 

"$2, 360 upon surtax net incomes of $22, 000; and upon surtax net 
incomes in excess of $22, 000 and not in excess of $26, 000, 27 per 
centum in addition of such excess. 

"$3, 440 upon surtax net incomes of $26, 000; and upon surtax net 
incomes in excess of $26, 000 and not in excess of $32, 000, 30 per 
centum in addition of such excess. 

"$5, 40 upon surtax net incomes of $32, 000; and upon surtax net 
incomes in excess of $32, 000 and not in excess of $38, 000, 33 per 
centum in addition of such excess. 

"$7, 220 upon surtax net incomes of $3S, OOO; and upon surtax net 
incomes in excess of $38, 000 and not in excess of $44, 000, 36 per 
centum in addition of such excess. 
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"$9, 380 upon surtax net incomes of $44, 000; and upon surtax net 
incoI»es in excess of $-i4, 000 and not in ezce s of $o0, 000, 40 per 
centum in addition of such & zce. . s. 

"$11, 780 upon surtax net incomes of $50, 000; and upon s»rtax 
net incomes in exce. s of $50, 000 and not in excess of $60, 000, 44 
per centum in addition of such excess. 

"$16, 180 upon surt»z»et inc»»Ies of $60, 000; and upon surtax 
net i»cor»es in excess of $60, 000 a»d not in excess of $70, 000, 47 per 
ce»turn in addition of such excess. ' 8"O, SSO upon surtax net incomes of $70, 000; and upon suriaz net 
incomes in ezce. s of $70, 000 a»d not in excess of $80, 000, 50 per 
ceuturn in addition of such excess. ' 825, 880 upo» surtax net i»comes of $S0, 000; a»d upon s»rtaz net 
incomes in excess of $80, 000 and not iu excess of $90, 000, 53 per 
centum in addition of such excess. ' $31, 1SO upon surtaz net incomes of $90, 000; and upon surtax net 
incomes in excess of 890, 000 and not in excess of $100, 000, 56 per 
centum in addition of such excess. 

"$36, 780 upon surtax net incomes of $100, 000; and upou surtax net 
iucomes in excess of $100, 000 and not in excess of $150, 000, 58 per 
centum in addition of such excess. 

"$65. 7SO upon surtax net iucomes of $1o0, 000; and upon surtax net 
incomes in ezcess of $150, 600 and not in excess of $200, 000, 60 per 
centum in addition of such excess. 

"$95, 780 upon»rtax net incomes of $200, 000; and upon surtax 
net incomes in excess of 8200, 000 and not in excess of $250, 000, 62 
per centum in addition of such excess. ' $1"6. 780 upon surtax net incomes of $250, 000; and upon surtax 
net incomes in excess of $250, 000 and not in excess of $300, 000, 64 
per cent&un in addition of such excess. 

"$158, 780 upon surtax net incomes of $300, 000; and upon surtax 
net incomes in excess of $300, 000 and not in excess of $-100, 000, 
66 per ce»turn in addition of such excess. 

"$"'4, 780 upon surtax net incomes of $400, 000; and upon surtax 
net incomes in excess of $400, 000 and not in excess of $500, 000, 6S 
per centum in addition of such excess. 

"$292, 780 upon surtax net incomes of $500, 000; and upon surtax 
uet incomes in excess of $500, 000 and not in excess of $750, 000, 70 
per centum in addition of such excess. 

"$467, 7SO upon surtax net incomes of $750, 000; and upon surtax 
net incomes in excess of $750, 000 and not in excess of $1, 000, 000, 72 
per centum in addition of such excess: ' $647. 780 upon surtax net incomes of $1, 000, 000; and upon surtax 
net incomes in exec. s of $1, 000, 000 and not in excess of $2, 000, 000, 
73 per centum in addition of such excess. " $1, 377, 7SO upon surtax net incomes of $2, 000, 000; and upon surtax 
net incomes in excess of $'. 000, 000 and not in excess of $5, 000, 000, 
74 per centum in addition of such excess. " $3, 597, 780 upon surtax net incomes of $5, 000, 000; and upon surtax 
net incomes in excess of $5, 000, 000, 75 per centum in addition of 
such excess. " 

SEO. 9. TAxABLE YEABS To %HIcII APPLIOABLE (RK&EivUE Acr oF 1940, 
TrrLE I. ) 

The amendments made by this title, except the amendments made by 
section 5, shall be applicable only with respect to taxable years begin- 
ning after December 31, 1939. 

PAR. 4. Section 19. 12 — 1 is amended by inserting at the end thereof 
the following: "For the defense tax imposed for taxable years begin- 
ning after December 81, 1939, and before January 1, 1945, see section 
19. 15 — 1. " 

PAIL 5. Section 19. 12 — 9 is amended as follows: 
(A) The Grst sentence is amended to read: "The following tables 

show the surtax (1) for taxable years beginning after December 31, 
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1938, and before January 1, 1940, and (2) for taxable years beginning 
after December 31, 1939, upon certain specified amounts of surtax net 
income. " 

(8) The heading of the surtax table following the fourth sentence 
is changed to read: 

TABLE I. — Taxable years begtnntng after December 81, 1M8, anti before 
Janetary 1, 19tit). 

(C) There is inserted immediately after the existing table the fol- 
lowing additional table: 

TABI, E II. — Taxable years beginning after December N, 1989. 

Surtax net income. Per cent. Total 
surtax. 

$0 to $4, 000 
, 000 to $6, 000 

6, 000 to $8, 000 
, 000 to $10, 000 
0, 000 to $12, 000 

12, 000 to $14, 000 
16, 000 
18, 000 
20, 000 
22, 000. 
26, 000 
32, 000 
38, 000. 
44, 000 
50, 000. 
60, 000 
70, 000. 
80, 000 
90, 000 

14, 000 to $ 
16, 000 to $ 
8, 000 to $ 

$20, 000 to $ 
22, 000 to 3 
26, 000 to $ 

2, 000 to $ 
, 000 to 3 

4, 000 to $ 
50, 000 to $ 
60, 000 to $ 
70, 000 to $ 

, 000 to $ 
90, 000 to $100, 000. 
100, 000 to $150, 000 
150, 000 to $200, 000. 

, 000 to $250, 000 
250, 000 to $300, 000. 
300, 000 to $400, 000 
00, 000 to $500, 000 

500, 000 to $750, 000 
50, 000 to $1 000, 000 

1, 000, 000 to )2, 000, 000 
2, 000, 000 to $5, 000, 000 

$5, 000, 000 up 

4 
6 
8 

10 
12 
16 
18 
21 
24 
27 
30 
83 
36 
40 
44 
47 
50 
53 
56 
58 
60 
62 
64 
66 
68 
70 
72 
73 
74 
75 

$SO 
200 
360 
660 
800 

1, 100 
1, 460 
I, 880 
2, 360 
3, 440 
5, 240 
7, '220 
9, 380 

11, 780 
16, 180 
20, 880 
25, 880 
81, 180 
86, 780 
65, 780 
95, 780 

126, 780 
158, 780 
224, 780 
292, 780 
467, 780 
647, 780 

1, 377, 780 
8, 597, 780 

(D) The last sentence of the last paragraph is amended to read 
as follows: 
Accordingly, the surtax due for taxable years beginning after December 81, 
1989, upon a surtax net income of $68, 128 would be $17, 650. 16, computed as 
follows: 
Surtax on $60, 000 from table 
Surtax on $8, 128 at 47 per cent 

$16, 180. 00 
1, 470. 16 

Total. 17, 650 16 
pAR. 6. The following is inserted immediately preceding section 

19. 18 — 1: 
Szc. 8. CoRPoRATION TAx. (REvKNUE AOT OR 1940, TITLE I. ) 

(a) TAx oN CoRPoRATIoNB IN GENERAL. — Section 13(b) of the Internal 
Revenue Code is amended to read as follows: 

"(b) IMPosITION or TAx. — There shall be levied, collected, and paid for 
each taxable year upon the normal-tax net income of every corporation 
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the normal-tax nct income of which is more than $25, 000 (except a cor- poration subject to the tax imposed by section 14, section 231(a), Supplement G, or Supplement Q) whichever of the following taxes is the lesser: 

"(1) GENERAL RUIz. — A tax oi' 19 per centum of the normal-tax 
net income; or 

"(2) AL'IERNATIvE TAx (coBPoBATIQNs wITH NQBMAI PAx NET INcoME 
SLIGHTLF Mozz THAN Sos, ooo). — A tax of g8, 775, plus 83 per centum of the amount of the normal-tax net income in excess of 825, 000. " 

SEc. 9. TAxABLE YEARs To WHIcH APPLIUABLE. (REYXNUE Acr oF 1940, 
TITLE I. ) 

The amendments made by this title, except the amendments made by section 5, shall be applicable only with respect to taxable years beginning after December 81, 1989. 
PAR. 7. Section 19. 13 — 5 is amended by adding at the end thereof 

the following: "For the defense tax imposed for taxable years be- 
ginning after December 81, 1939, and before January 1, 1945, see 
section 19. 15 — 1. " 

PAR. 8. Section 19. 13 — 6 is alnended by striking out "18 per cent, " 
"$16, 470, " and "16, 470, " wherever they appear, and inserting in lieu thereof " 19 per cent, " "$17)385I and " 17, 885, " respectively. 

PAR. 9. Section 19. 13 — 7 is amended by strikin~ out "$3, 595, " "39 
per cent, " "$8, 898, " "8, 893, " "18 per cent, " ancI "4, 707, " wherever 
they appear, and inserting in lieu thereof "$3, 775, " "33 per cent, " " $4, 154. 50, " " 4, 154. 50, " " 19 per cent, " and " 4, 968. 50, " respectively. 

PAR. 10. The following is inserted immediately preceding section 
19. 14 — 1: 

Szc. 8. CGRPCRATIGN TAx. (REvENUE AcT oF 1940, TITLE I. ) 

(b) TAx oN SPEcIAL CLAssEs oF CGRPGRATIGNs. — Sections 14 (b) and (c) (1) of the Internal Revenue Code are amended to read as follows: 
"(b) CCRPGRATICNs WITH NGRMAL-TAx NET INcoMEB oF NOT Mozz 

TIIAN 325, 000. — If the normal-tax net income of the corporation is not 
more than $25, 000, and if the corporation does not coIne within one of the classes speciiied in subsection (c), (d), or (e) of this section, the tax 
shall be as follows: 

"Upon normal-tax net incomes not in excess of $5, 000, 13I/s per 
centum. 

"$675 upon normal-tax net incomes of $5, 000, and upon normal- 
tax net incomes in excess of $5, 000 and not in excess of 820, 000, 15 
yer centum in addition of such excess. 

"$2, 925 upon normal-tax net incomes of 820, 000, and upon uormal- 
tax net incomes in excess of $20, 000, 17 per centum in addition of 
such excess. 
(c) FoREIGN CGRPOBATICNs. — 

"(1) In the case of a foreign corporation engaged in trade or 
business within the United States or having an office or place of 
business therein, the tax shall be an amount equal to 19 per centum 
of the normal-tax net income, regardless of the amount thereof. " 

Szc. 9. TAxABLE YEARS To WHIcH APPLIcABLE. (RzvzNIIE AUr oF 1940, TITLE I. ) 
The amendments made by this title, except the amendments made by section 5, shall be applicable only with respect to taxable years begin- 

ning after December 81, 1939. 
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PAR. 11. Section 19. 14 — 2 is amended as follows: 
(A) By striking out in the table following the fifth para-raph: 

"121/2, " " 14 "" 16 "" $625, " "2, 725, " and "8 525, " and by inserting in 
lieu thereof "18/2" "15, " "17" "$675" "2, 925, " and "8, 755, " 
respectively. 

(B) By striking out in the example " $1, 480, " " 625, " " 805, "" 1, 480, " 
"121/2 per cent, " and "14 per cent, " wherever they appear, and insert- 
in« in lieu thereof " $1, 587. 50, " " 675, " " 862. 50, " " 1, 587. 50, " " 181/2 per 
cent, " and "15 per cent, " respectively. 

((') By striking out in the first sentence of the last paragraph" 18 per 
cent " and inserting in lieu thereof " 19 per cent. " 

PAR. 12. Section 19. 15 — 1 is stricken out and there is inserted in lieu 
thereof the following: 

SEc. 201. INcoxIE TAx. (REVENIIE Acr oF 1940, TITE E II. ) 
Chapter 1 of the Internal Revenue Code is amended by inserting after 

seel. ion 14 the following nem section: 
SKo. 15. DEFENsK TAX FQR FivE YEARs. 
"In the case of any taxpayer, the amount of tax under this 

chapter for any taxable year beginning after December 31, 1939, 
and before January 1, 1945, shall be 10 per centum greater than 
the amount of tax computed without regard to this section. In no 
ease shall the effect of this section be to increase the tax computed 
without regard to this section by more than 10 per centum of the 
amount by which the net i~come exceeds such tax. For the pur- 
poses of this section, the tax computed without regard to this sec- 
tion shall be such tax before the application of the credit proviiled 
in section 31 (' foreign tax credit'), and the credit provided in 
section 32 (taxes withheld at the source). " 

Si:c. 10. 15 — 1. Defense faz. — For taxable years beginning after December 31, 
1939, and before January 1, 1045, the tax computed in accordance with Chapter 
1 of the Internal Revenue Code as amended without regard to section 15 
(added by section 201 of the Revenue Act of 1940') is increased by 10 per 
cent thereof. For the purposes of this 10 per cent increase, the tax which is 
to be increased is computed before the application of the foreign tax credit 
and the credit for taxes withheld at the source. 

Section 15 also provides that in no case shall its effect be to increase the 
tax by more than 10 pcr cent of the amount by which the net income exceeds 
the tax computed without regard to section 15. This limitation applies to 
taxpayers whose income tax, computed without regard to the defense tax 
provisions, amounts to more than 50 per cent of their nct income. It is pro- 
vided that such taxpayers shall pay a defense tax of not more than 10 per 
cent of their income remaining after deduction of income tax computed with- 
out regard to the defense tax provisions. This limitation may be illustrated 
by the follov ing example: 

Ezatnplef The net income of an individual entitled to the maximum earned 
income credit and having no capital gains or losses is $752, 800. He is entitled 
to credits for person'al exemption and dependents amounting to $2, 800. His 
tax li;ibility computed without regard to section 15 is $497, 724. The difference 
between the net income and the tax liability is $255, 076. The tax after apply- 
ing section 15 is $497, 724 plus 10 per cent of $255, 076, or $523, 231, 60. If such 
a limitation had not been provideil for, the tax after the application of sec- 
tion 15 mould have been $547, 496. 40. 

A further effect of the limitation on the 10 per cent increase is to prevent any 
increase in the tax of a taxpayer who under existing law, as amended by Title I 
of the Revenue Act of 1940, has no net income because he has a net long-term 
capital loss, but is subject to tax under section 117(c)2 of the Internal Revenue 
Code. 

' Section 201 of the Revenue Act of 1939 amended sections 13, 14, and 15 by enacting 
new sections 13 and 14 imposiuc taxes on the income of corporations for taxable years 
beginning after December 31, 1939 and eliminating section 15. A new section 15 pro 
viding for a defense tax, was added by section 201 of the Revenue Act of 1940. 
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PAR. 13. The following is inserted immediately preceding section 
19. 25-1, relating to credits of individuals against net income: 

SEC. 6. PERsoN~ ExzIIFrION. (RFIFNI;E ACT oF 1940, TITLE I. ) 
(a) Section 25(b) (1) of the Iuternal Revenue Code is amended 

to read as follows: 
"(1) PzasoNm zxzMFTION. — In the ease of a single person or a 

married person not living with husbaud or wife, a personal exeuIption 
of $800; or in the case of the head of a family or a married person 
living with husband or wife, a personal exemption of $2, 000. A 
husband and wafe living together shall receive but one personal 
exemption. The amount of such personal exemptiou shall be $2, 000. 
If such husband and wife make separate returus, the personal ex- 
emption may be taken by either or divided between them. " 

Szc. 9. T&xxBLE YELBs To WHIcH APPLlcABLK (REvENUE Acr oF 1940, 
TIrLE I. ) 

The amendments made by this title, except the amendments made by 
section o, shall be applicable only with respect to taxable years begin- 
niug after Deceruber 81, 1989. 

PAR. 14. The first two sentences of section 19. 25 — 3 are amended to 
read as follows: 

A single person or a married person not living with husband or wife is 
entitled to a personal exemptiou of 8800 ($1, 000 for a taxable year beginning 
before January 1, 1940) and the head of a family or a married person living 
with husbaud or wife, to $~ 000 ($2, o00 for a taxable year beginning before Janu- 
ary 1, 1940). A luIsband aud wife living together have but one personal exemp- 
tion, which is $2, 000 ($2, 600 for a taxable year beginning before January 1, 
1940) . 

PAR. 15. Section 19. 25 — 7 is amended by adding at the end thereof 
the following paragraph: 

If the chauge of status shown by the preceding examples occurs in any taxable 
year beginning after December 81, 1989, the apportioument of the personal 
exemptions will be based upon an allowance of $800 instead of $1, 000 to a single 
person or a married persou not living with husbaud or wife, and $2, 000 instead 
of $&500 in the case of a head of a fanulv or a married person living vIith husbaud 
or wife. 

Pm. 16. The first sentence of the example in section 19. 47 — 1 is 
amended to read as follows: ")L citizen of the United States made a 
return for a 10-month period ended October 31, 1989, by reason of 
a change in accounting period. " 

PAR. I'?. The following is inserted immediately preceding section 
19. 51 — 1, relating to individual returns: 

Sza 7. RzIUBNs oF INcoxIE T~. (RzvzNUE ACT oF 1940, TrrLE I. ) 
(a) INBIvtuum REIUBNS. — Section 51(a) of the Internal Reveuue Code 

is amenrled to read as follows: 
"(a) RzqUIBE&IENT. — The following individuals shall each make under 

oath a return stating specifically the items of his gross income aud the 
deductions and credits allowed under this chapter and such other in- 
formation for the purpose of carrying out the provisions of this chapter 
as the Commissioner with the approval of the Secretary may by regula- 
tious prescribe. — 

"(1) Every individual who is single or who is married but not 
living with husband or wife, if having a gross income for the taxable 
vear of $800 or over. 

"(2) Every individual who is married and living with husband 
or wife, if no joint return is made under subsectiou (b) and if— 

"(A) Such individual has for the taxable vear a gross income 
of $2, 000 or over, and the other spouse has no gross income; or 
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"(B) Such individual and his spouse each has for the taxable 
year a gross income and the aggregate gross income is $2, 000 or 
over. " 

SEc. 9. TAXABLE YEABs To WHIcH APPLIGABLE. (REVENUE AcT oF 1940, 
TIrLE I. ) 

The amendments made by this title, except the amendments made by 
section 5, shall be applicable only with respect to taxable years beginning 
after December gl, 1989. 

Par. 18. Section 19. 51 — 1 is amended as follows: 
(A) The heading of the paragraph designated as "(a) In gen- 

eral. —" is changed to read as follows: "(a) In genera/. — For tazab4 
years beginning before Januarg 1, 19IIO. —" 

(B) Immediately preceding the paragraph designated as "(b) 
Joint returns. —" the following is inserted: 

(b) Iu general. — For taxable years beg'inning after December 81, Igdg. — For 
taxable years beginuing after December 81, 1989, such individuals shall make a 
return of income— 

(1) If single or married but not living with husband or wife for any part 
of the taxable year, and if having for the taxable year a gross income (as 
defined in sections 22 and 11G) of $800 or over. 

(2) If married and living with husband or wife for the entire taxable 
year, if no joint return is made, and if- 

(a) having for the taxable year a gross iucome of $2, 000 or over, 
and the other spouse has no gross income; or 

(b) such individual and his or her spouse each has for the taxable 
year a gross income and the aggregate gross income of the two is $2, 000 
or over. 

(8) If married and living with husband or wife for any part of the tax- 
able year but not at the close thereof, or if married and living with hus- 
band or wife at the close of the taxable year, but not during the entire 
taxable year, if no joint return is made, and if- 

(a) having for the taxable year a gross income equal to, or in excess 
of, the credit allowed him or her by section 25(b) (1) and (8) (com- 
puted without regard to any credit to which he or she may be entitled 
as the head of a family (see section 19. 25-7) ), and the other spouse 
has no gross income; or 

(b) such individual and his or her spouse each has for the taxable 
year a gross income, and their aggregate gross income is $2, 000 or over, 
or is equal to, or in excess of, the credit allowed them by section 25(b) 
(1) and (8) (computed without regard to any credit to which either 
or both may be entitled as the head of a family (see section 19. 25 — 7) ). 

(C) The paragraph now designated as a(b) J'oint returns. " is 
changed to "(c) Joint retunu. " 

PAR. 19. Section 19. 51 — 2 is amended by inserting in the first sen- 
tence after "$5, 000, u the following: "or, for taxable years beoinning 
after December 81, 1989, if the gross income does not exceed $5, 000, ". 

PAR. 20. Section 19. 51 — 8 is amended as follows: 
(A) There are stricken out of the first sentence the words "the. 

taxabJe year, " and inserted in lieu thereof the following: "a taxable 
year beginning before January 1, 1940, and for a taxable year begin- 
ning after December 81, 1989, if he has a gross income of $800 or over, 
regardless of the amount of his net income. " 

(B) There is inserted in the second sentence after "$5, 000, " the fol 
lowing: " or $800 or over, regardless of the amount of his net income, 
for a taxable year beginning after December 81, 1989, ". 

PAR. 21. Section 19. 102 — 1 is amended by adding at the end thereof 
the following: "I& or the defense tax imposed for taxable years begin 
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ning after December 81, 1989, and before January 1, 1945, see section 
19. 15 — 1. " 

PAR. 22. Section 19. 104 — 1 is amended by adding at the end thereof 
the following: "For the defense tax imposed for taxable years begin- 
ning after December 81, 1939, and before January 1, 1945, see section 
19. 15 — 1. u 

PAR. 28. Section 19. 181 — 8 is amended by substituting for Example 
(2) (with respect to corporations), the following example: 

Example (2) I The net income for the calendar yrar 19i0 and the income:lnd 
yro)i|ts taxes paid or accrued to foreign countries and possessions of the United 
States in the case of a domestic corporation were as follows: 

Country. Net 
income. Loss. 

Income 
and profits 

tares 
(paid or 

accrued). 

IInited States 
Great Britain. 
Canada. 
Brazil 
Argentine Republic 
M x' ex' iuco 
Puerto Rico 
France (dividend) 
France (branch) 

$200, 000 
30, 000 

40, 000 
50, 000 

10, 000 
50, 000 
20, 000 

$100, 000 

$7, 500 
1, 800 
2, 400 

None. 
None. 

1, 250 
i9, 000 
3, 000 

i Withheld. 

Net income $330, 000. 00 
Less: 

85 per cent on dividends received from domestic 
corporations ($50, 000) $42, 500. 00 

Interest on obligations of the United States 25, 000. 00 
67, 500. 00 

Normal-tax net income 
Total foreign net income 
United States tax (not including tax imyosed under section 102) 

before allowance of credit for foreign tares 

262, 500. 00 
130, 000. 00 

54, 862. 50 

The income and losses from all foreign countries and possessions of the 
United States, except the dividend from sources within France, were derived 
from branch operations. Dividends of $50, 000 were received from a French 
corporation, a majority of the voting stock of which was owned by the domestic 
corporation. The French corporation paid to France income and profits taxes 
on income earned by it and in addition a dividend tax for the account of its share- 
holders on income distributed to them, the latter tax being withheld and paid at 
the source. 

The computation of the credit is as follows: 

Great Britain. 

Income and proQts tax paid or accrued 
/ 30, 000 

Limitation under section 131(b) (1) (26„00 of ( 26', 500 
Tentative credit 

Canada. 

$54, 862. 50 

$7, 500 

6, 270 

6, 270 

Income and proQts tax yaid or accrued 
f 20, 000 

Limitation under section 131(b) (1) (262500 of $54, 862. 50 
I 

Tentative credit 

$1, 800 

4, 180 

1, 800 
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Brazil. 

Income an&1 profits tax paid or accrued 
t' 40, 000 

Limitation under section 131(b) (1) (262 500 of $54, 862. 50 

Tentative credit 

$2, 400 

8, 860 

2, 400 

Tentative credit 

Tentative credit 

Argentine Republic. 

Mexico. 

None. 

None. 

Puerto Rico. 

Income and prof!ts taxes paid or accrued 
f 10, 000 

Limitation under section 131(b) (1) (262 -N) of (26; 
Tents, tive credit 

Erar&ce. 

$54, 862. 50 

$1, 250 

'-', 090 

1, 250 

Great Britain 
Canada 
L'raziL 
Puerto Xiico 
France 

Sutn of tentative credits. 

Limitation on smn of tentative credits under section 131(b) (2) to 
/ 130, 000 

determine credit ( 26&' 00 of $54, 862. 50 

Total amount of credit allowable (sum of tentative credits or 
the limitation under section 181(b) (2), whichever is the 
lesser) 

Dividend tax paid at source 
Income and profits taxes paid or accrued on branch operations 
Inco!ue and profits taxes deemed under section 131(f) to have been 

paid, computed as follows: 
Dividend received on December 31 of the taxable year $50, 000 
Income of French corporation earned during taxable 

year 200, ON) 

Income and profits taxes paid to France on $200. 000 30, 000 
Accumulated profits ($200, 000 minus $30. 000) 170, 000 

Fren& h ta~es applicable to accumulated profits distributed 

170 000 ( 200 000 $ 'M 
50, 000 /170. 000 

7, 500 

Limitation under section 131(f) ( 262 00 of $54, 862. 50 10, 450 

Income and profits taxes deemed to have been paid (French 
taxes applicable to accumulated profits distributed to 
domestic corporation, reduced in accordance with the lin!i- 
tation under section 131(f) ) 

Total income and profits taxes paid or accrued and deemed 
to have been paid to France 

/ 70, 000 
Limitation under section 181(b) (1) ( 262'500 of $54, 862. 50 

Tentative credit 

$9, 000 
8, 000 

7, 500 

19, 500 

14, 630 

14, 630 

$6, 270 
1, 800 
2, 400 
1, 250 

14, 630 

26, 350 

27, 170 

26, 850 



PAII. 24. The following is inserted imn. ediately preceding section 
19. 142-1, re[)ting to fiduciar returns: 

SEc. 7. RETUBNs oF INcoME TAX. (REVENUE AcT oF 1940, TITLE I. ) 
(b) FIBUCIABT RErUBN». — S« lion 142(a) of the Internal Revenue 

Code is:!mended to read as follows: 
"(a) RE&)UH&EA!ENT ov HETUBN. — I'very f!duci:&ry (ex&apt a receiver 

appointed by authority of law in possession of part only uf the property 
of an iudividual) shall malIe under oatl. a return for any of the follow- 
ing individuals, estates, or trusts for which he acts, stating specificall 
the items of gross income thereof and the deductions and credits 
allowed under this chapter and such other information for the Burp&&se 
of c!rryiug out the provisions of thi» chapter as the Co!Bmissio&!er 
with the approval of the Secretary may by regulations prescribe— 

"(1) I:. very individual having a gross income for the taxable 
year of $300 or over, if single, or if married and not living with 
husband or wife; "(") Every individual having a gross income for the taxable 
year of $2, 000 or over, if married and living with husband or 
wife; 

"&'4) Every estate the gross income of which for the taxable 
year is $800 or over; ' 

i 4 ) Ev«ry trust the net income of which for the taxable year 
is $100 or over, or the gross income of which for the taxable year 
is $800 or over, regardless of the amount of the net inco!ne; aud 

"(5) Every estate or trust of which auy beneficiary is a uouresident 
alien. " 

SEc, 9. TAEABLE YEARs To WHIcH' APPLlcABLE. (REVENUE AcT oF 1940& 
TITLE I. ) 

The a!&endrnents made by this title, except the amendments made 
by section, &, »hall be applicable ouly with re»pect to taxable years begin- 
ning after Deceu!ber 31, 1939. 

P Iu. 25. Section 19. 142 — 1 is amended as follows: 
(A) There is stricken out immediately after "(a)" in the para- 

graph so desig»ated the word "For, " a»d there is inserted in lieu 
thereof the fol. ovving: "For taxable years begirining before January 

l0~f) — Retur&&s for inelii&'&lu&!ls. — For a taxable year beginning 
before Jan»ary 1, 194D, for. " 

(B) There is st) icken out immediately after "(b)" in the para- 
graph so designated the word "For, " ancl there is inserted in lieu 
thereof the following: "For taxable yean beginning before Jc&&!uary 

l, l, i. j'ii — R&'t'irr&s for estates and trusts. — For a taxable year beginning 
before January 1, 194D, for. " 

(( ) There is iI!serted immediately after the para&&taph designated 
as "(b)" the following: 

(c) For taxable )&cars beginning after Dcc&»&be& N, 1939 — Rct«&us for indi- 
rianais. — For a taxable year beginning after Decemb& r 31, I!)39, for the in- 
dividual Ivho»e incon&e is in his charge, if the gross income of such individual 
is $300 or over, if single, or if married aud not liviug with husband or wife for 
any part of the tax!ble year; or if such individual is married and was living 
&vith husband or Ivife for any part of &. he taxable vcar but n&&t at th«close 
of the taxable year and his gross income for the taxable year is «&ural to, or in 
excess of, the credit allovcd him by section 25(b) (1) and (3) (computed 
Ivithout regard to his status as head of a famiiy); or if such individual is 
married and was living with husband or Ivifc for the entire taxable year and 
the aggregate gross income of both husband and Ivife is 82, 000 or over; or if 
such individual is married and was living with husband or wife at the close 
of the taxable year but not during the entire taxable year and the aggregate 
gross income of both husband and wife is $2, 000 or over, or the aggregate 

200217' — 41 3 
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gross income of both husband and wife is equal to, or in eEeess of, the credit 
allowed them by section 2:&(l&) (1) and (3) (computed without regard to the 
status of either of the&n as head of a family). or 

(d) For taxable )tears beyi»r&b&9 afire Dec&a&t&&r 81, 1939 — Returns for estates 
and t& nits. — For a taxable ye:&r beginning after December 01, IM9, for the 
estate for which he acts if the gross income of such estate is $800 or over, and 
f' or the trust for which he acts if the gross income of such trust is!$800 or over, 
or the net inco&ne of such trust, as co&nlmted under section 102, is $100 or over, 
or if any beneficiary of such estate or t. rust is a nonresident alien. 

(D) The first and second sentences in the second from the last 
paragraph are changed to read as follows: "The return in case (e1) 
or (c) shall be on Form 1040 or 10403. . In case (6) or (ot) a return 
is required on Form 1041. " 

(E) The next to the last sentence in the second from the last para- 
graph is stricken out and there is inserted in lieu thereof the follow- 
ing: "For a taxable year beginning before January 1, 1940, if the net 
income of a decedent from the beginning of the taxable y&ear to the 
date of his death was equal to, or in excess of, the credit allowed him 
by section 25(b) (1) and (3) (computed without regard to his status 
as head of a fanlily), or if his gross income for the same period was 
$5&000 or over, the executor or administrator shall make a return for 
such decedent. For a taxable yea. r beginning after December 31, 1939, 
if the gross income of the decedent from the beginning of the taxab]e 
year to the date of his death Ivas equal to, or in exce~ss of, the credit 
allowed him by section 25(b) (1) and (3) (computed vvithout regard 
to his status as head of a family), the administrator shall make a 
return for such decedent. . " 

PER. 26. Section 19. 142 — 2 is amended by striking out in the first 
sentence "A" and inserting in lieu thereof the following: ' For a 
taxable year beginning prior to Januarv 1, 1940, a, " and by adding 
after the first sentence the folloiving: "For a tax~able year beginnin~ 
after December 31, 1939, such a return Inust be macle if the gross 
income of such person is equal to, or in excess of, the credit allo~ed 
him by section 25(b) (1) and (3), as so conIputed. " 

PaR. 27. Section 19. 142 — 5 is amendid as folloivs: 
(A) In the seconcl sentence of paragraph (6) there is inserted 

immediately;Ifter "$21, 600" the following: ", or more than $24, 000 
for a taxable year beginning after December 31, 1939, ". 

(B) In the third sentence of paragr;Iph (5) there is inserted im- 
mediately after "$21, 600 or less, " the following: "or $24, 000 or less 
for a taxable year beginning after December 31, 193, ". 

(( ) In the next to the last sentence of paragraph (5) there is 
inserted immediately after "10 per cent" the followino: " or at I 16/~ per cent, for a taxable year beginning after December 31, 1939, 
and before J;Inuary 1, 1945&, or a( 15 pcr cent for a taxable year 
beginning after Decelnbcr 31, 1944, ". 

PAR. 28. The following is inserted. immediately preceding section 
19. 147 — 1: 

SEO. 7. RKTERNS oE INcoME TAx. (REVENEE Acr or 1940, TITzE I. ) 

(c) INroRMsrION Rnr&RNs. — Section 147(a) of the Internal Revenue 
Code (relating to infor&nation at the source) is amended by striking 
out "$1, 000" wherever occurring therein and inserting in lieu thereof 
4l @00 ll 
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SKo 9. Txx»anE YEvas ro Vi HIGH APPLIc», aLE. (EtEv»NTJE Acr or 1910, 
TITLE E. ) 

The amendments made by this tirle, excel&t the;&mendmen!s &unde 
by section 5, shall be applicable only with respect to iaxabh& years 
beginning after Dccen&bcr 31, 1!l39. 

PAR, 29. Section 19. 147 — 1 is amended as folloivs: 
(A) The heading of the section is ameiided to reacl as follovvs: 

"A'etu'tv' of info&vnatiou a8 to t&ann» r&ts of $1&000 for 1MB& «»d 5'800 
for years thereafte&. —" 

(B) Tile first sentence is amended to read as follows: 
All persons making payment to anoti&er person of fired or determinable 

income of $1, 000 or more in the calendar y& ar 1939, or of, fiS00 or &nore in any 
subsequent year, must render a return thereof to the C»mn&issioi&cr for such 
year on or before February 15 of the following year, except as specified in 
sections 19. 147-3 to 19. 147 — 5, inclusive, 

PAR. 30. Section 19. 147 — 2 is amended. by inserting iminedi;itely 
after the words "are made" in tlie first sentence the following: ' during the calendar year 1939, or of $800 or over during a subse- 
quent calendar year. " 

PAR. 31. Section 19. 147 — 3 is amended as follows: 
(A) By inserting in the first sciitence inimediately after "over 

$1, 000" the following: "durin« the caleiidar year 1939, or over $800 
duiing a subsequent calendar year. » 

(B) The part designated as "(e)' is amended to read as follows: 
"(e) Payments of rent made to re:. l estate agents (but, the agent inust 
report pavments to th" landlord if' the amount paid during the calendar 
year 1939 was $1, 000 or more, or $800 or more during a subsequent 
calendar year);". 

(C) The part designated as "(h)" is amended to read as follows: 
"(h) Payments of salaries, or other compensation for person;il services 
aggregating less than $2, 500 for the calendar year 1939& or less than 
$2, 000 for subsequent calendar years, made to a married individual 
(citizen or resident);". 

PAR. 32. The first sentence of section 19. 147 — 7 is amended by striking 
out, ' in any taxable year" and by inserting immediately after "$1&000 
or more" the following: "within 1939& or $800 or niore within a sub- 
sequent year. " 

PAR. 33. The second paragraph of section 19. 147 — 8 is amended by 
striking out" 10 per cent "immediately before the word " tax. " 

PAR. 34. Section 19. 103 — 1 is amcii(led by striking out " of $1, 000 ' in 
the first sentence. 

P&R. 35. Section 19. 201(b) — 1 is amended by adding at the end thereof 
the following: ' For the defense tax imposed for t taxable years begin- 
ning after December 31, 1939& and before January 1, 1945& see section 
19. 15 — 1. " 

PAR. 36. Section 19. 204 (a) — 1 is amended by aclding at the end thereof 
the f&&llowing: "For the defense tax iinposed for taxable years begin- 
ning after December 31& 1939& and before January 1, 1945, scc section 
19, 15 — l. " 

PAR. 37. Section 19. 207 — 1 is amended. by adding at tlie encl thereof the 
following: "For the defense tax imposed for taxable years beginning 
after December 31, 1939& and before January 1, 1945& see sectioii 
19. 15 — l. " 



PAR. 88. The fo]lowirrg is inserted immediately preceding section 
19. 211 — 1, relating to taxation of aliens in general: 

SEc. 4. TAx CN NONRKBIDENT ALIEN INDIYIDUALs. (REvENUE AOT OF 

1940, TITLE I. ) 
(a) Tix IN GENERAL. — Section 211(a) (1) (A) of the Internal Revenue 

Code (relating to tax on nonresident alien individuals not engaged in 
trade or business within the United States and not having an oflice or 
place of business therein) is amenrled by striking out "10 per centum" 
and inserting in lieu thereof "15 per centum. " 

(b) AOOREOATE Rr r sir Ts MoRE THAN $24, 000. — Section 211(a) (2) of 
the Internal Revenue Code is amended to read as follows: 

"(2) ACOREOATE MORE TIIAN Sz4, ooo. — The tax imposed by para- 
graph (1) shall not apply to any individual if the aggregate amount 
received during the taxable year from the sources therein specified 
is more than $24, 000. " 

(c) TAx WIIERE Gaoss INcoarE oF NIOBE TIIAN $24, 000. — Section 211(c) 
of the Interrral Revenue Code (relating to tax on certain nonresident 
alien individuals) is amended by striking out "$21, 000" wherever oc- 
curring therein and inserting in lieu thereof "$24, 000"; and by striking 
out "10 per centum" and inserting in lieu thereof "15 per centum. " 
SEc. 9. TAEABLE YroARs To WHIIM APPLIcABLE. (REvENUE AOT oF 1940, 

TITI. E I. ) 
The amendments made by this title, except the amendments made by 

section 5, shall be apl&licable ouly with respect to taxable years begin- 
ning after December 81, 1999. 

PAR. 89. Section 19. 211 — 7 is amended as follows: 
(A) By inserting in the first and third paragraphs immediately 

after "$21, 600" vrherever it appears the following". "($24, 000 during 
a taxable year beginning after December 81, 1989). " 

(B) By inserting in the first sentence of the third paragraph im- 
mediately after the words "is taxable at the rate of 10 per cent" the 
following: "for a taxable year beginning prior to January 1, 1940, 
at the rate of 161/2 per cent for a taxnble year beginning after Decem- 
ber 81, 1989, and before January 1, 1945 (see section 19. 15 — 1), and 
nt the rate of 15 per cent tlierenfter, ". 

(C) By inserting in the next to tile last sentence in the third para- 
graph immedi;rtelv after "at the rate of 10 per cent" the following: 
", or 15 per cent, or 16i/2 per cent, as the case may be, ". 

(D) The heading of tire pnragraph designated as "(b)" is chanoed 
to read as follows: "(b) Eo Vnitecl States business or office — Aggre- 
gate more than h~dl, ti00 (@~1I, 000 for a taxable year beginning after 
December 81, 1M, 9). —" 

(K) By inserting in the third sentence of the paragraph desionated 
as "(b), " and in tire first sentence of the para& raph desi&rnnted as 
"(c), " immediately after "10 percent, " ~vherever it, occurs, the follow- 
ing: ", or 15 per cent for a taxable year beginning after December 
81, 1989, ". 

(F) By inserting immediately nfter the second sentence of the 
paragrnph designated as "(c)" the following: "For the defense tax 
iinposed for tnxable years beginning after December 81, 1989, and 
before January 1, 1N5, see section 19. 15 — l. " 

PAR. 40. Section 19. 218 — 1 is amended as follows: 
(A) By changing the heading of subparagraph (2) of the para- 

graph designated ns "(a)" to read as folloivs: "-Iggregate nrore than 
$81, (r'00 (8814, 000 for a taxaMe year beginning after December 81, 
1MB) . " 



(B) By inserting in the first sentence of subparagraph (2) of the 
paragraph designated as "(u)" immediately aft& r "$21, 600" the fol- 
lowing: '", or more than $24, 000 for a taxable year be sinning after 
December 31, 1989, ". 

PAR. 41. The following is inserted immediat&ly preceding section 
19. 214 — 1: 

Szc. 6. Pzasor&AL ExEIIPTION. (ItzvzNvz Acr or 1940, Trrrz I. ) 

(b) Section 214 of the Internal Revenue Code (relating to personal 
exen&ption ot nonresident alien individuals) is amended by striking out 
"$1, 000" and inserting in lieu thereof "$900, " 

SEc. 9. TxxARLE YEARs ro WHIcH ArrnrcARLE. (ItzvzNUE Acu oz 1940, 
TI'I'LE I. ) 

The amendments made by this title, except the amen&lrnents made 
by section 5, shall be applicable only Ivith respect to taxable years 
beginning after December 91, 1999. 

PAR. 42. Section 19. 214 — 1 is amended as follows: 
(A) By changing the heading in subparagraph (2) of the para- 

graph designated as "(a)" to read as follows: "Aggregate move than 
f91, 600 (0'tv000 for a taxable yeur beginning afte~ December 81, 
Zg8g). " 

(B) By inserting in the first sentence of subparagraph (2) of 
paragraph (a) immediately after "$21, 600" the follov ing: ", or more 
than $24, 000 for a taxable year beginning after Decentber 31, 1939, ". 

((") By inserting in the first sentence in paragraph (b) immediately 
after "$1, 000, " the following: "or $800 for a taxable year beginning 
after December 31, 1939, ". 

PAR. 43. Section 19. 215 — 1 is amended as follows: 
(A) By changing the heading in subparagraph (2) of paragraph 

(a) to read as follows: "Aggregate more than;~"'1, 000 (, ~?yv, 000 for a 
taxable year beginning after December 81, 1989). " 

(B) By inserting immediately after "$21, 600" wherever it occurs 
in subparagraph (2) of paragraph (a) the following: ", or more than 
$24, 000 for a taxable year beginning after December 31, 1939, ". 

P. &R. 44. Section 19. 217 — 2 is amended as follows: 
(A) By changing the heading in subparagraph (2) of paragraph 

(a) to read a. follows: "Aggregate more than 821, 6'00 (3'Z~t, 000 j'or 
a taxable ye«r beginning after December 81, 1089). " 

(B) By inserting in the first sentence in subparagraph (2) of para- 
graph (a) inlmediately after " $21, 600 " the followiilg: ", or more than 
$24, 000 for a taxable year beginning after December 31, 1939, ". 

(C) By striking out in the second sentence in paragraph (b) the 
~ords "the t Ixable year " and by inserting in lieu thereof the follosv- 
ing: "a taxable year beginning prior to January 1, 1940, or $800 
duI ing a taxable year beginning after December 31, 1939. " 

PAR. 45. The second s~entence of section 19. 219 — 1 is amended by in- 
serting immediately after "$21, 600, " the following: "or more than 
$24, 000 for a taxable year beginning after December 31, 1989, ". 

PAR. 46. The following is inserted immediately before section 
19. 231 — 1: 
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SEc. 8. CDRPURATION TAX. (REvENUE AcT oF 1940, TITLE I. ) 

(c) TAX oN NONREBIDENT FOREIQN CORPCRATIDNs. — Section 281(a) (1) 
of the lnt& l u;&I Revenue Code is amended by striking out "except that 
In the case of dividemls the rate shall be 10 per centum, and" and by 
striking out "of 10 per centum. " 

SEO. 9. TAx~BLE YEARS To WIIIcH APPI. IcABLE. (REvENUE AcT oF 1940, 
TITLE I. ) 

The amendments made by this title, except the amendments made by 
section 5, shall be applicable only with respect to taxable years begiuning 
after December 81, 1989. 

PAR. 47. Section 19. 231 — 1 is amended as follows: 
(A) The third paragraph is amended to read as follows: 

The axed or determinable annual or periodical income from sources within 
the United States, including royalties, of a nonresident foreign corporatiou is 
taxable at the rate of 15 per cent, except that for taxable years bcginniug after 
December 81, 1989, and before January 1, 1945, the rate is 10" , pcr cent (see 
section 19. 15 — 1), and except further for a taxable year beginning before Ianuary 
1, 1940, dividends are taxable at the rate of 10 per cent. In the case of dividen&is 
received by a nonresident foreign corporation organized under the la&vs of a 
contiguous country, the rate shall be reduced to such rate (not less than 5 per 
cent) as may be provided by treaty with such country. 

(B) By striking out in the fourth sentence of the paragraph 
designated as "(6), " «18 per cent" and inserting in lieu thereof "19 
per cent. " 

(C) By inserting at the end of the paragraph designated as "(0)u 
the fo]losving: "For the defense tax inlposed for taxable years begin- 
ning afteI December 81, 1989, and before January 1, 1945, see section 
19. 15-1. " 

PAR. 48. The following is inserted immediately prececling section 
19. 251 — 1: 

Srio. 0. PERsoNAL ExEMPTION' (Rl. vRNUE AcT oF 1940, TInE I. ) 

(c) Section 251(f) of the Interual Reveuue Code (relatiug to personal 
exemption of citizens entitled to b ncQts of section 2, &1) is a&nended 
bv stril-ing out "$1, 000" and iuserting iu lieu thereof "$800. " 
Ssc. 9. TANABLL' YEARS Io WHIcII APPLIcABLL. (REvENUE AcT oF 1940, 

TIn. E I. ) 
The amendments made by this title, except the amendments made by 

section 5, shall be applicable only with respect to taxable years begiuning 
after December 81, 1939. 

PAR. 49. Section 19. 262 — 2 is amended by substituting for Example 
(2) the following: 

Ea'unl)ll& (2): Assume that for the calendar year 1940 the facts are the same 
as in example (l) except that a special dividend of $45, 100 is distributed on 
February ]5, 1941. Since, under section 18, as amended, the rate of income 
tllx for 1940 is 19 per cent and (by section 15, added by sectiou 201 Revenue 
Act of 1940) there is added to the tax thus computed 10 per cent thereof. the 
inco&ne t:lx for such year is $88, 000 plus $8, 800, or a total of $41. 800. Sin& e the 
special dividend ($45, 100) exceeds the diminution of the income tax (841800) 
on account of the allowance of the special credit agllinst net inco&ne, the entj&e 
amount of the special credit is allowable and the corporation has no iucoIue tax 
liability for 1940. Since the special dividend exceeds the amount of the i»come 
tax by the sum of $8, 300, which sum equals the amount of the dimiuutIon of 



31 

ihe excess-profits tax ($3, 000 plus 10 per cent thereof under section 204, Revenue 
Act of 1940) on account of the allowance of the speci;&I credit again. r net incon&c, 
the entire:&mount of the special credit ($200, 000) is allowable for ex&isa-profits 
tax purposes for 1940 and hence the corj&oratiun has no excess-profits fiix liability 
for that year. 

PAR. 50. The following is inserted immediately preceding section 
19. 862 — 1: 

SEc. 3. CGBPGRATIGN TAx. (REvENUE AcT oF 1940, TITLE I. ) 

(d) TAx oN hI& T&iAI. TNvEBTMENT CoMPANIEB. — Section 302(b) of the 
Internal Revenue Code is amended to read as fo)loivs: 

"(b) IMPos&T&oN oF TAx. — There shall be levied, collected, and paid for 
each taxable year upon the Supple&nn&t Q nct incmne of every mutual 
investment company a tax equal to 19 pcr centum of the amount thereof. " 
SEc. 9. TAxABLE YEARS To WHIcH APPLIcAB&. E. (RsvENUE AcT oF 1940, 

TITLE I. ) 
The an&endments made by this title, except the amendments m;&de bv 

section 5, shall be applicable only with respect to taxable years beginning 
after December 31, 1939. 

PAR. 51. Section 19. 862 — 1 is amended bv strilrina out in the first 
sentence "18 per cent. " and inserting in lieu thereof "19 per cent. 
(For the defense tax imposed for taxable years beginning after De- 
cember 81, 1989, and before January 1, 1945, see section 19. 15 — 1. ). " 

PAR. 52. The following is inserted immediately preceding section 
19. 500 — 1: 

SEC. 203. PERsoNAL EOLGING CGAIPANIEs. (REvENUE AcT QF 1940, TITLE 
II. ) 

Section 500 of the Internal Revenue Code is amended by inserting 
"(a) GENERAL RULE. —" bef&ire the first paragraph and inserting at the 
end thereof the fonowing new subsection; 

"(b) DEFENSE TAX Fo'R FIvE YEARs. — Iu the case of every personal 
holding company, the amount of surtax under this subchapter for any 
taxable year beginning after December 31, 1939, and before January 1, 
1945, shall be 10 per centum greater than the an&ount of surtax computed 
without regard to this subsection. " 

PAR. 58. The last sentence in the first paragraph of section 19. 500 — 1 
is amended by striking out the period at the end thereof and inserting 
in lieu thereof the following: ", except that for any taxable year be- 
ginning after December 81, 1989, and before January 1, 1945, such 
surtax is increased 10 per cent:" 

(This Treasury decision is issued under the authority contained in 
sections 1 to 4, inclusive, 6 to 9, inclusive, 201, and 208 of the Revenue 
Act of 1940 (Public, No. 656, Seventy-sixth Congress, third session), 
and section 62 of the Internal Revenue Code (58 Stat. , 82). ) 

GEIY T. HELVERENG, 
Commissioner of Interna/ Revenue. 

Approved September 24, 1940. 
JOEIN L. SULLIVAN& 

Acting 8ecretary of the Treasury. 

(Filed with the Division of the Federal Register September 26, 1940, 2. 45 p. m. ) 



SUBCHAPTER B. — GKNKRAL PROVISIONS. 

PART I. — RATES OF TAX. 

SECTION 11. — NORMAL TAX ON INDIVIDUALS. 

SE('TION 19. 11 — 1: Income tax on individuals. 

INTEIINAL RLrVI(NEI: CODE. 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

SEGTION 19. 11 — 2: Citizens or residents of 
the United States liable to tax. 

(Also Section 211, Section 19. 211 — 1. ) 
INTERVAL REVENIIE CODE. 

1940-44 — 10466 
I. T. 8419 

Foreign . journalists and newspaper correspondents in the United 
States, who are nationals of the country of It, can not be granted ex- 
emption from the payment of the Federal income tax by reason of 
the fact that American newspaper correspondents in the country of 
R are not required to pay income tax to that country. 

Advice is requested whether journalists and newspaper correspond- 
ents from the country of R, who are in the United States, may be 
granted exemption from the Federal income tax on the basis of reci- 
procity. It is stated that A. merican newspaper correspondents in the 
country of R are not required to pay income tax to that country. 

There is no provision in the Internal Revenue Code exempting for- 
eign journalists or newspaper correspondents in the United States, 
v, llo are nationals of the country of R, from the payment of Federal 
income tax on the basis of reciproctiy, and there is no treaty betweeen 
the United States and that country which contains a provision for that 
purpose. Journ:(lists or newspaper correspondents from the country 
oi R who are in the United States are, therefore, liable for the Federal 
income tax. 

A foreign journ:(list or newspaper correspondent in the United 
States who is a resident of the United States is liable for the tax with 
respect to his income from sources within and without the United 
States. However, if such individual is a nonresident alien (1) who is 
temporarily present in the United States for a period or periods not 
exceeding 90 days during the taxable l ( ar, and (2) llhose compensa- 
tion (loes not exceed $3, 000 in the aggregate for services performed 
vrithin the United States as an employee of, or un(ler contract with, a 
nonresident alien, foreign pal tnership, or f'orelgn corporation, not, en- 
gaged in trade or business within the United States, he is not subject 
to United States inconle tax on such compensation. If, however, such 
tests aI( not met, income t;Ix liability attaches to his inconle fl'oln 
United Sti(tes sources, including his eal'ned income from such soul'ces 
(Sections 119(a) 3 and 211(a) of the Internal Revenue Code. ) 
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SECTION 12. — SURTAX OV INDIVIDUAI S. 

SEOTIDN 19. 12 — 1: Surtax. 
INTERNAL RIi:VERI'E CODE. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SEOTIoN 19. 12 — 2: Computation of surtax. 

INTERNAI, REVI &&I'E CODE. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SECTION 13. — TAX ON CORPORATIONS IN 
4L&'N ERAL. 

SEcTIoN 19. 13 — 1: Tax on corporations in general — Taxable 
years beginning in 1939. 

IiNTERNAL REVI&INI'E CODE&. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SEcTICN 19. 13 — 5: Tax on corporations in general — Taxable 
years beginning after December 31, 1939. 

INTERNAI REVL&'. '&&I L' CODL&'. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SEcTIQN 19. 13 — 0: Tax under general rule — Taxable years 
beginning after December 31, 1939. 

INTL'RNAI, REVIL&&I'E CODE, 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SEOTION 19. 13 — 7: Alternative tax (corporations ivith 
normal-tax net incomes slightly morc than 
fo5, 000) — Taxable. years beginning after Decem- 
ber 31, 1939. 

INTI&. RiNAL REVENI'K CODE. 

Regulations 103, amended. (See T, D. 5011, page 15. ) 
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SECTION 14. — TAX ON SPECIAL CLASSES 
OF CORPORATIONS. 

SEcTIox 19, 14 — 1: Tax on special c&)rporations — Taxable 
years beginning in 1%9. 

IrITEI&XAL I&EVEXI. E CODE. 

Regulations 103, amended. (See T. D. 5011, page 1, ). ) 

SEOTI»x 19. 14 — 2: Tax on special corporations — Taxable 
years beginning after De& ember 81, 19, ;9. 

IXTERXAL REVEXI. E CODE. 

Regulations 108) amendecl. (See T. D. 5011, page 15. ) 

SECTION 15. — DEFEN')E TAX. FOR FII&' E YEARS. 

(Also Section 500, Section 19. 500 — 1. ) 
I &CO'&IE TAX. 

1940 — 86-10405 
Mim. 5094 

Computation of defense tax provided by section 1. & of the Iuternal 
Revenue C& de, as added by section 201 of the Revenue Art of 1940, 
aud section 000 of the Internal Revenue Code, as amended bv sec- 
tion 203 of such Vct — returns (fina) coveriug t;&xable ve»rs begin- 
ning after December 31, 1!)39, 

TREASIIRv DEPART&I E XT, 
OFFICE OF CORI:&IlssloxER OF IETLBEXL REI EECE, 

11 ashiwgton, D. C. ) 'lugust 1!), 19~0. 
Collectors of Internal R'et enue, lt&terna/ Re&)enue Agents in Charge, 

an(1 Others Concerned: 
1. Attention is invited to section 201 of the Revenue Act of 1940, 

approved June 25, 1940 (Public, No. 656, Seventy-sixth Congress, 
third section), I& hich aniends Chapter 1 of the Internal Revenue Code 
by adding the following new section: 

SEC. 1 &. Dl'. FENsE TAx FOR FIvE YEARs. 

In the case of any taxpayer, the amount of tax under this chapter for any 
taxable year beginning after December 31, 1939, and before Janu»ry 1, 194. &, 

shall be 10 per ceut&un greater th:&n the amouut of tax computed without regard 
to this section. In no case shall the effect of this section be to increase the tax 
computed without regard to this section by more than 10 per ceutum of the 
a&nount by v;hich the uet income exceeds such tax. For the purposes of this 
section, the tax computed» ithout regard to this section shall be such tax before 
the applicatiou of the credit provided in section 31 (" foreign tax credit"), 
a)&d the credit provided iu section 32 (taxes vvithheld at the source). 

2. Section 203 of the Revenue Act of 1940 amends section 500 of the 
Internal Revenue Code by adding (in part) the following new 
subsection: 

(b) DErENsE TAx FAR FIVE YEARS. — In tire case of every personal holding 
compa)&y, the amount of surtax uuder this subchapter for any taxable vear 
beginning after Dree&ubcr 31, 1939, aud before January 1, 194fi, shall be 10 per 
centum greater thau the amouut of surtax computed without regard to this 
subsectiou. 



Income tax return forms (including personal hol&ling company 
return forms) for the calendar yeai 1940 and i' or fiscal years ending » 1941 will be prepared and printed in due. course. Until such forms 
are made available, in the case oi' taxable years beginnin«after Decem- 
ber 31, 1939, return forms for 1939 will be utilized by adding the de- 
feiise tax of 10 per cent to the income tax computed without i~c«urd to 
section 201 and section 203 of the Revenue Act oi 1940. It should 
be noted that the defense tax is 10 pcr cent of the income tax before 
allowance of credit for foreign taxes or taxes v ithheld at the source. 
Appropriate notations should be inserted ivith a typewriter or pen 
;md ink so that the amount of tax liability on each return ivill appear 
as follows: 
Form 1040: 

Line 31. Total tax (item 30, or if vou had a net long-tenn capital 
gain or loss, enter line 16, Schedule F) (Defense tax, 8 ) 

Form 1040h: 
Line 17. Incoine tax (4 per cent of item 16) (Defense tax, 

) 
Form 1040B: 

Line 34. Total tax (item 33, or if' you had a net long-term capital 
gain or loss, enter liue 16, Schedule F) (Defense tax, $ ) 

Form 1040KB: 
Line 2. Tax liability (10 per cent of item 1) (or 5 per cent of item 

1 if r, sident of Canada) (Defense tax, if not resident of Canada, 
) 

Form 1040KB — a: 
Line 27. Total tax (item 26 or 10 pcr cent of item 9, whichever 

is larger) (Defeuse tax, $ ) 
Form 1040C: 

Line 2. Tax liability (10 pir cent of item 1) (5 per cent of item 1 
if resident of Canada) (Defense tax, if not resideut of Canada, 

) 
or 

Line 16. Total tax (item 15, or 10 per cent of line 20, Schedule C, 
whichever is larger) (Defense tax, 8 ) 

or 
Line 29. Total tax (items 27 and 28) (Defense tax, $ ) 

Form 1040D: 
Line 2. Estimated tax liability (10 pcr cent of item 1) (5 per cent 

of item 1 if resident of Canada) (Defense tax, if not resident of 
Canada, 5- ) 

or 
Line 16. Estimated total tax (item 15, or 10 per cent of line 20, 

Schedule C, whichever is larger) (Defense tax, $ ) 
or 

Line 29. Estimated total tax (items 27 and 28) (Defense tax, 
-)- 

Form 1041: 
Line 26. Total tax (item 25, or if you had a net long-term capital 

gain or loss, enter line 14, Schedule E) (Defense tax, $ ) 
Form 1120: 

Line 33. Total income tax (line 54, Schedule B) (Defense tax, 
) 

Form 1120A: 
Line 47. Total income tax (total tax in column 3 of items 44, 45, 

and 46) (Defense tax, 5 ) 
I'orm 1120H: 

Laic 20, Total surtax in items 18 and 19 (Defense tax, $ ) 
Form 11'OL: 

Line 20. Income tax (16'/q per cent of item 19) (Defense tax, 
) 

or 
Linc 24. Income tax, foreign company (16'/ per ccut of item 23) 

(Defense tax, $ ) 
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Form 112(INB; 
Li»e 8. T ix liability on item 1 (15 per cent of item 1) (Defense 

t ax, $ ) 
Li»e k. Tax liability on item 2 (10 per cent of item 2) (or, if 

corporation is organized under laws of Canada, 5 per cent of 
item 2) (Defense tax, if corporation is not organized under laws 
of Canada, $ ) 

4. The returns referred to in paragraph 3 above will be given a 
preliminary examination in the collectors' OSces for the purpose of 
ascertaining whether the defense tax provided by sections 201 and 203 
is correctly computed. The assessments will be made in the usual 
1Tianner. 

5. Correspondence relating to the provisions of this mimeograph 
should refer to its number and the symbols IT: T (I. 

GUT T. HELvERINO, 
Commi 88i oner. 

SECTION 15. — CORPORATE TAXES EFFECTI ('E 
I'OR TAVO TTAXABLE YEARS. 

SEOTICN 19. 15 — 1: Purpose and effect of section 15. 

INTERNAL REVENI E CODE 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

PART II. — COMPUTATION OF NET INCOME. 

SECTION 22(a). — GROSS INCOAIE: GENERAL 
DEFINITION. 

SEOTIoN 19. 22(a) — 1: AVhat included in gross 
income. 

INTL'REAL REVENUE CODE. 

1940 — 38-10423 
I. T. 3407 

Certain land, buildings, machinerv, equipment, and other facili- 
ties are being leased by the Y Corporation, which is wholly owned 
by the 0 Goverument. to the N Company for the purpose of manu- 
facturing eertaiu &var ulaterial for that Government. All such 
property, subject tn the lease, is to renrain the property of the 
Y. Corporation. No re»tal, except taxes and insurance, is to be 
paid by the l(ss(e. The lease will terminate upou the o»e hundred 
a»d eightieth dily after the N Companv ceases to be obligated to 
deliver such war material to the 0 Gover»ment under a contract 
entered into bet&veen them, or upon the one hundred (iud eightieth 
day after the cessation of the national emergency declared by the 
Pr(sident of the United States on Sepienlber 8, 1939, to exist, 
v hichev(r date is later. 

IIrld, for Federal income tax purposes, no income will be realized 
by th('. N Company as the result of the mere execution of the lease 
or from the mere oc(upatiou and use of the leased property during 
the term of the lease. 

Advice is requested whether the N Company will realize income, 
for Federal income tax purposes, as the result of the mere execution 



of a lease or the mere occupation and use of leased property uncler 
the circumstances herein set forth. 

The provisions of the lea e constituting factors in a cletermination 
of the issue are as follows: 

The Y Corp&» atio». a domestic corporation ivhich is ivholly os»ed 
by the 0 Chiver»ment, is leasi»g to the X Compa»y f ir u. -e by it iu 
ntanuiacturing vvar material certain hmd, builclings, macl&inery. 
equipment, «»d other facilities for a period to con&mei&ce on the date 
of the execution &&t the lease and to terminate upon the one hu»dred 
and eightieth day after the X Company shall cease to be u»der obli- 
gation to cleliver any such &var material to the 0 Clover»ment under 

cn»true! entered into between them& or upon the one hu»dred a»d 
eightieth dav after the ce. -:sation of tire national e»aerg&c»cy declarecl 
bv the Pre ident of the 1 nitecl +tates on September 9, 1»:)!&. to exi. -t& 

v-hichever date is later. As a co»sideration for the lease of' said 
facilities (includi»g land. buildi»„=. machinery, ancl equipment ) . 
which facilities under the provisions of the contract are a»cl shall be 
at all times the property of the Y Corporation s»bject only to the 
terms of the lease, the X Com~&a»y ag& ce. to pav as rent local direct 
property taxes ~hen due and asse. -. -& d a&", &inst such facilities for the 
calendar year 1!!40 ancl succeeding calendar ye;» s. except for the cal- 
endar ye;ir i» ivhich such lease terminates, for which year of termina- 
tion the X Company ~ill pay an amount proportionate to that part 
of the. vear for which the term of the lease shall extend. 

Further provisions of the lease are that the X Company vill. at its 
expense. insure all of the facilities agai». -t fire and such other hazards 
as it normallv carries ~ith respect to its o~n property of similar 
nature. . -uch insurance to be for the benefit of the Y Corporation and 
the X Co»&pany in proportion to their respective interests. A. ny 
insurance money th»s received bv the Y Corpo& ation for loss or injury 
to anv of the facilities ~ill be paid over to the X Company to be 
expended bv the latter for replaceme»t of the injurecl or lost facili- 
ties, =»ch ne~ facilities to be the property of the Y Corporation and 
subject to the lease in the same manner as the lost or injured facilities 
so replacecl. During the term of the lease. the X Company v ill have 
complete charge and control of all the facilities and the right to use 
them for the manufacture of certain specifiecl var material. it being 
understoocl that s»ch leased facilities, or facilities os»ed bv the X 
Compa»y of -ubstantially equivalent productive capacitv. ~-ill be 
devoted to performi»g the contract mentioned. With respect to any 
facilities ~&hich may not vet have been acquirecl by the Y Corporatioii 
at the effective date of the lease, it is proviclecl that its terms shall 
become etfective immediately a. to such facilities upon their acquisi- 
tion bv that corporation. 

Based upon the foregoing. it is held tha. t no taxable income ~ithin 
the meanin«of sections 21 and o & of the Internal Revenue Code. v. ill 
be realized bv the X Companv as a result of the mere execution of the 
lease or fronx the mere occupation and u-e of the leased property 
during the term of the lease. 
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SncTloN 19. 22(a) — 1: AVhat included in gross 
i»come. 

ixTi:. ux. vn t&rvr. x&:r; conE. 

1940 — 3R — 10426 
I. T. 3109 

For Federal incouie tax purposes, no income will be realized by 
the M Company as the result of the receipt of funds from the 
0 Governinent to bc used in expanding manufacturing and process- 
ing facilities and plant cap'icity' to an extent not justified by present 
or otherwise anticipated business in order to complete a contract 
for the delivery of war material to that Government, all facilities 
to be acquired with such funds to be the property of the Y Corpo- 
ratiou, which is wholly owned by the 0 Government. 

Advice is requested whether, for Federal income tax purposes, in- 
come will be realized by the M Company as the result of the receipt 
of funds from the 0 Government to be used for plant expansion in 
connection with a contract for war material under the circumstances 
herein set forth. 

The M Comp;iny (hereinafter referred to as the "seller "), organ- 
ized under the laws of' the State of R, and the 0 Rover»me»t (here- 
inafter referred to as the "purchaser ") are entering into a contract 
for the production and &lelivery of certain war»iaterial. The factors 
relevant, in the determination of the present issue are as follows: 

The "seller" agrees to cause to be manufactured by ihe N Com- 
pany, a ivhokly-ow»e&1 subsidiary of the "seller, " and to be deliv- 
ered to the " purchaser, " and the " purchaser" agrees to accept 
and pay for, subject to the terms and conditions s~et forth in the 
contract, certain war material. In order to manufacture and deliver 
to the "purchaser" such material sold under the contract. it will be 
»ecessary to expand the manufacturing and processing facilities and 
plant capacity of the N Company to~an extent not j&!stific&k by the 
present or anticipated volume of the N C&nnpany. Such plant expan- 
sion must be etc&:te&k in order to meet the &lelivery req«ii ements under 
the contract. The" purchaser "has provided the funds, in an amount, 
aggregating 26' dollars, for increasing the productive capacity to 
meet, the productive req«ire»ients referred to above, and thc "seller" 
agrees to expend the same as the agent of the "purchaser " in acquir- 
ing the necessary land, buildings, equipment, and machinery for such. 
increased production, all of which shall belong to and be ow»ed by 
the Y Corporation, a domestic corporation organized by the "pur- 
chaser, " which shall issue all of its capital stock to the "purchaser" 
or its nominee in exchange therefor. buch properties are to be leased 
to the N Company by the Y Corporation by a lease in the form annexed 
to the contract. The total amou»t of 26m dollars shall be paid by the 
"purchaser" to the "seller" by depositing on specified dates to the 
credit of the "seller' s" account in the Z Bank the amounts set out in 
the co»tract. 

Further provisions of the conti act are that in the event of termina- 
tion by the "purchaser" in accordance with the provisions of the 
contract, the "seller" will discontinue as soon as practicable that 
p&irti&in ol' the proo'ram for expansion of manufacturing and process 
ing fa&ilities and plant capacity ivhich is not then completed and 
which is not required by the "seller" to complete the manufactiire 
of the war lnaterial designated by the "purchaser" to be completed 
in accordance with the contract, . Upon such discontinuance, , 
"seller" shall be under no further obligation to continue the 1&ka'nt 



[$ 19. 22(a) — 1. 

expansion program. If the expenditures ntade for the "purchaser" 
by the "seller~" for the iten&s listed in the contract aggregate less 
than the total of all payments by the "purchaser" to the "seller" 
under the provisi&ms of the contract, the ex«. ss of such a«&rrc&&ate 

payments over. such aggregate expenditures shall be refunded by the 
"seller" to the 'purchaser. " All facilities, including land, bui)d- 
ings, machinery, and equipment purchased by the "sells& " for the 
"purchaser " in accordance with the provisions of the &. ontract are an&1 

shall be at all times the property of the Y Corporation, subject only 
to the terms of the lease to be executed and annexe&1 to the contract. 

Based upon the foregoing, it is held that under the contract in 
question, no taxable income, v. ithin the meaning of sections 21 ancl 22 
of the Internal Revenue Code, will be realized by the M Company as 
a result of the receipt of the funds so advanced. 

SEGFION 19. 22 (a) — 1: &Vhat included in gross 
income. 

INTERNAL REvENDE roDE. 

1940-46-10484 
I. T. M25& 

The 5 cents per gallon credit on certain fortified wine, provided 
for in Public, No. 655 (Seventy-sixth Congress, third session), is 
includible in gross income as of June 30, 1940, by taxpayers entitled 
to such credit who keep their books on the accrual basis. Tax- 
pavers keepiug their books on the cash receipts and disbursemeuts 
basis who are entitled to the credit should include it in gross income 
as of the date of receipt of the Commissioner's certificate therefor. 

Advice is requested as to the treatment, for Federal income tax 
purposes, of' the credit of 5 cents per gallon on certain fortified wine, 
provided for in Public, Nn. 655 (Seventy-sixth Congress, third ses- 
sion), approved June 24, 1940. 

The pertinent provisions of Public, No. 655, supra, read as follows. 
Ssc. 4. Upon the filing of a claim therefor by the proprietor of any bonded 

winery or bonded storeroom in which there was stored on June 30, 1940, or &o 
which there was in transit on that date, wine lawfully fortified with brandy 
or wine spirits, and containing more than 14 per centum of absolute alcohol by 
volume, and not exceeding 24 per centum of absolute alcohol by volume, the 
Commissi&&ner of Internal Revenue is authorized to issue to such proprietor 
suitable d&&cuments entitling such proprietor to a credit of o cents per gallon in 
respect of each gallon of such fortified wine which the Commissioner shall find 
was on such proprietor's bonded winery or bonded storeroom premises on June 
30, 1940, or in transit thereto. The amount of such credit shall be allowed in 
whole or in part in the purchase of wine stamps. The claim shall be supported 
by an inventory, prepared, and filed by the proprietor in such form and mann&r 
as the Commissioner of Internal Revenue shall prescribe by regulations, ap- 
proved by the Secretary of the Treasury, and by such other proof as the Com- 
missioner may from time to time require. The aforesaid credit to the pro- 
prietor may be transferred by the proprietor to whom issued to the proprietor 
of any other bonded winery or bonded storeroom. All claims under this section 
must be filed on or before October 1, 1940. 

It is held that the total amount of this credit is taxable income for 
Federal income tax purposes to the proprietor of the bonded winery 
or bonded storeroom entitled thereto and is includible in his gross 
income, upon the accrual basis, as of June 80& 1940, when his right to 
the credit became fixed, the amount thereof could be determined 
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approximately, a. nd there was rea, sonable certainty that the right 
would be converted into money or its equivalent; or, upon the cash 
receipts and disbursements basis, as of the date he receives the Com- 
missioner's certificate for the credit, such certiGcate being applicable 
by him to the purchase of wine stamps or transferable to another such 
proprietor for such use or transfer. 

SEcTIoN 19. 22(a) — 8: Colnpensation paid other 
than in cash. 

1940 — 44 — 10467 
I. T. 3420 

IiVTERiVAL REVLrViUE CODE. 

The value of subsistence and quarters furnished female members 
of the Army Nurse Corps and Navy Nurse Corps does not constitute 
taxable income. 

Advice is requested whether the value of subsistence and quarters, 
designated "allowances, " furnished female members of the Army 
Nurse Corps and the Navy Nurse Corps constitutes taxable income 
under section 19. 22(a) — 3, Regulations 103, which provides in part as 
follows: 

The value of quarters furnished to the commissioned officers, chief 
warrant officers, warra. nt officers, and enlisted personnel of the Army, Nsvv, 
Coast Guard, Const and Geodetic Survey, snd Public Health Service, or ainounls 
received by them as commutation of quarters, are to be excluded from gross 
income. 

S ction 13 of the Act of June 10, 1922 (42 Stat. , 625), is entitled 
"An Act to readjust the pay and allowances of the commissioned and 
enlisted personnel of the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, and Public Health Service, " and provides: 

SEc, 13. That, commencing July 1, 1922, the annual pay of female nurses of 
the Army and Navy shall be as follows: During the first three years of service, 
$8q0; from the beginning of the fourth year of service uutil the completion 
of the sixth year of service, $1, 080; from the beginning of the seventh vcur of 
service until the completion of the ninth year of service, $1, 380; from the begin- 
ning of the tenth year of service, $1500. Superintendents of the Nurse Corps 
shall receive a mouey allowance at the rate of $2, 500 a year, assistant superin- 
tendents, directors, aud assistant directors at the rate of $1, 500 a . year, and 
chief nurses at the rute of $600 a year, in addition to their pay as nurses. Nurses 
shall be entitled to the same allowance for subsistence as is authorized in sec- 
tion 5 of this Act for officers receiving the pay of the first period, and to 
the same allowance for rental of quarters as is authorized iu section 6 of this 
Act for officers receiving the pay of the first period. 

It appears that female members of the Army Nurse Corps and the 
Navy Nurse Corps are accorded the relative rani- of OKcers with 
respect to allovvances for rental of quarters, subsistence, and travel, 
and that they are rated neither as civilian employees nor as enlisted 
l. ersonnel. (Sections 41 and 42 of Title M, U. S. C. A. , and sections 
161, 164, %7, and 938 of Title 10, U. S. C. A. ) It is held, therefore, that the value of subsistence and quarters 
(allowances) furnishecl the female members of the Army Nurse Corps 
and the Navy Nurse Corps does not constitute taxable income for 
Federal income tax purposes. (Ch'ford L. J'ones v. United htafe8 
60 Ct. Cls. ) 552; T. D. 3724) C. B. IV — 2, 186 (1925). ) 
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SzcTiox 19. 22(a) — 8: Sale of stock and rigliis. 

I&VTRRXaL RRVI&V& Lr «'&BI'. . 

1NO — -1 
& 10189 

I I 8lo6 

The Al Compatty's pro!»&. «1 mell)of of id&»iifi&utlon of s«»tri- 
t!& s sol&l, by ell&crll)g &'tl&'ll s»le tl "&lit&st &lit &tl'i)ill"tl'Ily s&'l&'«l& d ptll'- 
clmse as shown itt the ledger ac«ount. docs nut c&&t)stitut& sniil«i& t)t 
identification of tits se«nritie, in &le&crt)tini»g, fot F'c&l& ral i»&o)»e 
ta&c pnrpos«s. the guin or loss r& snllit)g ftot» their s;tle. 6'1» rc 
the identity of securities can»ot bc d«tcrmi»cd by ii)&'ir &«rtificate 
nut»bors. the 

"fit 

s-in, first-ottt" rule &&f idetttific ttion is;tlu)licuhle. 

Advice is requested whether ilie ideiitity &&f se&«iiii& s sold from 
1&&ts purchased at difi'erent dales or at diifcl&nt prices m;iy be de- 
termined, for I&edei", il incoine tav purl&o-cs, by the niethod herein 
set forth. 

The M Company is a large holder of s« &ttiti&s& principally Oov- 
ernnient bonds, acquired for investment. It has been the practice of 
the lt)l Con!pally to determine gain or loss upon disposition of such 
securities through the application of the "first-in, first-out" rule. 
EQ'ective January 1, 1940, the taxpayer desires to cha&nge this practice 
and thereafter to identify the se&curities sold with those &i«quired on 
specific purchases because of the enactmeiit of section 212 of the 
Revenue Act of 1989& which amended section 117(d) of the Internal 
Revenue Code relating to limitation on capital losses. By reason of 
the change made in section 117(d) of the Internal Revenue Corke, it 
will be necessary to make a distinction between "long-term" and 
"short-term" capital gains. 

The method now proposed to be employed is outlined as follov-s: 
All purchases will be posted in the invesi. ment ledger. This is an 

original record and part of the basic records of the M Company. 
Postings therein must be made concurrently with the transactions to 
which they relate, and once made can not be changed. The ledger 
will give description, dat&, par v:ilue, price, co. t. , and accrued inter- 
est of each separate purchase. E;!ch sale will be posted in th& ledger 
against a particular purchase or purchases, the. sale being described 
by date, price, etc. , and gain or loss will be calculated accordingly. 
In addition, each sale order and delivery ticket will be marked to 
show that the securities being sold were acquired on a particular date, 
and if more than one lot of the particular issue was purchased on 
that date at difi'erent prices, the sale order and delivery ticket will 
indicate the particular lot being sold. Such book entries and recorcls 
vill constitute a definite and irrevocable record of an intention to 
sell certain specific securities. 

It is held that the above-describecl method does not constitute a 
sufhcient identification of the securities in cletermining, for I&ecleral 
income tax purposes, the gain or loss resulting from the, sale thereof'. 
This ruling is based primarily on the fact that, uncler tlie nietho&l 
proposecl, there will be on hand unsolcl securities which, in so f;ir 
as the investment ledger is «»!cer»&cl, were. &li, l)&&so&i of several 
montlis previously. It folio!vs that vvhere specific ide»tification by 
certificate numbers can be made, the actual cost of su&h certifiicates 
should be used in determining gain or loss upon this st&le. In &:is&a 
where tlie identity of the securities by certificate numbers can n&&t 

be determined, the "first-in, first-out» rule of idcntihcation is ap- 
plicable. 

29021'i' — 41 4 
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SEcTIoN 19. 22(a) — 18: Improvenlents by lessees. 1940-28 — 10828 
T. D. 4980 

TITLE 26 — INTERNAL REVENUE — CHAI TrR I, SUBCHAPTER A, PART 19. — 
IN&'. OMK TAX. 

Regulations 103 amended. — Improvements by lessee. 

TREASURT DEPARTMENT& 

OFFICE OF COMMISSIONER OF INTKRNAI, REVENUE, 
Washington& D. C. 

To Collectors of lutn'na/ Revenue and Others Concerned: 
Section 19. 22(a) — 13 of Regulations 108 [Part 19, Title 26, Code of 

Federal Regulations, 1940 Sup. ] is amended to read as follov-s: 
I»&proc«merits by lessee. — If buildings are erected or other improvements are 

made l&y a lessee, the lessor shall include in gross income as of the date he acquires 
possession or control of the real estate with such improvements thereon, at the 
termination of the lease by forfeiture or otherwise, an amount equal to the excess 
of the value as of such date of the real estate with such improvements thereon over 
the value as of such date of the real estate without such improvements. 

If for taxable years ending prior to January 1, 1940, other than the year in 
which the taxpayer acquired possession or control of the real estate with the 
imp& or&ments thereon, there has been included in gross income the value of such 
improv«n&cuts or the several parts thereof fixed by reference to an option 
g&u»ted in any income tax regulations, then such inclusion shall not be disturbed 
and the taxpay«r, for all taxable years subsequent to the one in which there was 
first so included any of such income, may continue to return income with respect 
to such property on such basis, if within 90 days after the approval of this 
Treasury decision, or within such later period as may be acceptable to the Com- 
n&issioner, he files Form 908, in duplicate, with the Commissioner of Internal 
Revenue, Washington, D. C. , Attention Income Tax Unit, Records Division, sig- 
nifying his election to have income in respect of such property for all taxable years 
determined upon the basis heretofore emploved, and expressly waiving any 
right which he might have had to claim or receive any refund, credit, or other 
tax advantage which would result from the exclusion of such items from income 
for the years for which included. 

The rule stat, ed in the first paragraph of section 19. 22(a) — 18 of 
Regulations 108, as amended by this Treasury decision, shall be appli- 
cable with respect to taxable years beginning prior to January 1, 
1939, unless the taxpayer files Form 968 pursuant to section 19. 22(a) — 18 
of Regulations 108, as amended by this Treasury decision, in which 
case the rule stated herein shall be disregarded and the rule stated in 
pt ior regulations shall be applicable. 

(This Treasury decision is prescribed pursuant to sections 22(a), 62, 
and 8791(b) of the Internal Revenue Code (58 Stat. , 9, 82, 467) 

& 
and the 

corresponding provisions of prior internal revenue laws. ) 
GUT T. HKLVERINO& 

Comn&issue'ower of Internal Revenue. 
Approved July 2, 1940. 

JOHN L. SULI IVAN, 

Acting 8ecretary of the Treasury. 

(Filed vvith the Division of the I"ederal Register July 5, 1940, I". 52 p. m. ) 
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SECTION 22 (b) — GROSS IXCOIIE: EXCLUSIONS 
I& ROM GROSS INCO3lE. 

1940-27 — 10'818 
'1'. D. 4975 

TITLE 2G — INTERNAL REVENUE. — CIIAPTI. R I, SUBCIIAPTI'. R A, PART 2, — 
INCOSIE TAX. 

Regnlatinns a(le& ting the taxation of nonresident alien individ- 
uals, residents of Sweden, and of Swedish corpnraiious under the 
tax convention between the United Stat& 8 and Sweden, proclaim& d 
by the I'resident of the Uuitcd States Dc«ember 12, 1!)'39, effective 
January 1, 1940. ' 

IREASURY DEPAI&TMKNT, 
OFFICE OF ComMISSIONER OF INrEPNAL REPKNUE, 

t) a. shin@ton, D. C'. 

To Colteetors oj' Internal Re~&enue and 0th&. es Co». cerned: 
TABLE oF CoNTENT$. 

Section. 
25. 0. Introductory. 
2. &. 1. Scope of regulations. 
25. 2. Definitious. 
25. 3. Scope of convention with respect to determination of "industrial and 

commercial profits " of a nonresidn&t alien individual resideut uf 
Swedeu or of «'& Swedish corporation or other eutity carrying on a 
Swedish enterpri. e iu the United States. 

(a) Gene& al. 
(b) No United States permanent establishment. 
(&. ) United Stat& s permanent esu&blishment. 

25&. 4. Control of a domestic enterprise by a Su«lish enterprise. 
2L5. Income I'rom operation of ships or aircraft. 
25. 6. Income from real property. 
25. 7. Jlineral royalties. 
25. 8. Patent and copyright royalties. 
25. 9, Dividends and interest. 
25. 10. (';&pital gains. 
2511. IVa es. salaries and similar compensation, pensious and life annuities. 
25. 12. Cnnu&ensation for labor or personal services. 
25. 18. Remit tances. 
25. 14. Scope of Article XIV. 

(a) General. 
(b) Credit for Swedish income taxes. 

2o. l &. Re& iprocal administrative assistance. 
". &. 1(i. Ini'ortn;&tion to be furnished in the ordiuary course. 
2. &. 17. Inforrttation in specific cases. 
25. 18. blntual assistance in the collection of taxes. 

SECTION 25. 0. Introductory. — The tax convention and protocol 
between the United States and Sweden, liereinafter referred to as the 
convention, proclaimed by the President of the United States on 
December 12, 1989, and eQ'ective January 1, 1910, provides as follows: 

ABTI«LE I. 
The taxes referred to in this convention are: 
(a) In the «ase of tbe United States of America: 

(1) The I&'ederal income taxes, including surtaxes and excess-proiits taxes. 
(2) The Federal capital stock tax. 

(b) In the case of Sweden: 
(1) The national iucome and property tax, including surtax. 
(2) The national special property tax. 
(8) The communal income tax. 

& Sections 25. 0 to 25. 18 issued under the authority contained in section 82 of the In- 
ternal It«venue Code (58 Stat. , 82) and the tax convention between ti&e I nited States 
and Sweden (54 Stat. , — ). 



It is nmi&mlly agreed that the present convention shall also apply to any other 
or;«hlii ion;&1 tax& s imposed by eith&. r contracting State, subsequent to the date 
of si n;&ture of this convention, upon substantially the same bases as the taxes 
enumerated hereiu. 

Thc benefits of t:his convention shall accrue only to citizens and residents of 
the I'nited St. &tes of America, to citizens and residents of Sweden and to United 
Stains or SIvedish corporations and other entities. 

ARTICLE II. 
An enterprise of one of the contractiug States is not subject to taxation by 

the other contracting State in respect of its industrial and commercial profit. s 
except in respect of such profits alloc:&ble to its permanent establishment in the 
latter State. The income thus taxed in the latter State shall be exempt from 
taxation in the former State. 

Xo a««unt shall be taken, in determiniug the tax in one of the contracting 
States, of the mere purchase of merchandise effected therein by an enterprise 
oi the other Siate 

The competent authorities of the two contracting States may lay down rules 
by agreement for the apportionment of industrial and commercial profits. 

ARTIcLE III. 
IVhcn an enterprise of one of the contracting States, by reason of its partici- 

pation in the management or capital of an enterprise of the other contracting 
State, makes or imposes on the latter in their commercial or financial relations 
conditions different from those which would be made with an independent enter- 
prise, any profits which should normally have appeared in the balance sheet 
of the latter enterprise but which have been in this manner diverted to the 
former enterprise may, subject to applicable measures of appeal, be incor- 
porated in the taxable profits of the latter enterprise. In such ease consequent 
rectifications may be made in the accounts of the former enterprise. 

ARTICI, E IV. 

Income which an enterprise of one of the contracting States derives from the 
operation of ships or aircraft registered iu that State is taxable only in the 
State iu which registered. Income derived by such an enterprise from the 
operation of ships or aircraft not so registered shall be subject to the provisions 
of Article II. 

ARTICLE V. 

Income of whatever nature derived from real property, includiug gains de- 
rived from the sale of such property, but not includiug interest from mortgages 
or bonds secured by real property, shall be taxable only in the coutracting State 
in which the real property is situated. 

ARTIcLE VI. 

Royalties from real property or in respect of the operation of mines, quarries, 
or other natural resources shall be taxable only in the contracting State in 
which such property, mines, quarries, or other natural resources are situated. 

Other rovalties and amounts derived from within one of the contractiu 
States by a resident or by a corporation or other entity of the other contracting 
State as consideration for the right to use copyrights, patents, secret processes 
and formulas, trade-marks and other analogous rights, shall be exempt from 
taxation in the former State. 

ARTIcI. E VII. 

1. Dividends shall be taxable only in the contracting State in which the shar- 
holder is resident or, if the shareholder is a corporation or other entity, in the 
contracting State in which such corporation or other entity is created or organ 
ized; provided, however, that each contracting State reserves the right 
collect and retain (subje&'t to applicable provisions of its revenue laws) 
taxes which, under its revenue laws, are deductible at the source, but not iu 
excess of 10 per centum of the amount of such dividends. For the purposes of 
this article the national income and property tax imposed by Sweden shall be 
deemed to be a tax deducted at the source. 
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2. X&'twithstanding the provisions of Article XXII of this convention. the 
prov)«fons of this article m«y be terminated bv either of the «&it&tr;&«tiug Stat's 
at the eud of t&vo year= from the date upon which thi. couventinu euters into 
force or at any titue thereafter, provided at lea. t six mouth=' prior notice of 
terminatiou is given, such termination to becou&e effective on the 1st d&ty of 
January following the expiration of such 0-month period. In the event the 
provisi&ms»f this article are tertuiuatcd, the provisi&ms of— 

(1) Article XIII(2), in s&& far as they rehtte to the si&ecial propertv t;&x 
Imposed bv Swedeu upon shares in a corporation; 

(') Arti&le XIV(b) (2), relating to the allowance of au additional deduc- 
tion frotu taxes ou dividend»; aud 

(3) Article XVI. iu . o far as they relate to exchange of iuforutatiou with 
respect to dividends, 

will likewise termiuate. 
ABTICLE VIII, 

Interest on bonds. notes, or loans shall be taxable onlv in the contracting 
State iu which the recipient of such interest is a resident or, in the ca. e of a 
corporation or other entitv, in the State in which the corporation or other eutity 
is created or organixed: provided, ho~ever, that each contracting State reserves 
the right to collect and retaiu (subject to applicable provisions of its revenue 
laws) the taxes which, under its revenue law=, are deductible at the source. 

ABTICLE IX. 
Gaius derived in one of the contracting States from the sale or exchange of 

capital asset: bv a resident or a corporation or other entity of the other con- 
tracting State shall be exeruPt frotn taXation in the former State. provided such 
resident or cotyoration or other entity has no permauent establishment in the 
former State. 

ABTICLE X. 

Wages, salaries aud siruilar compeusation and pensions paid bv one of the 
coutracting States or by the political subdivision: or territories or possessions 
thereof to individuals residing in the other State shall be exempt from taxation 
in the latter State. 

Private peusious and life annuities derived from within nue of the coutracting 
States and paid to iudividuais residing in the other coutracting State shall be 
exempt from taxation in the former State. 

ABTIC&a XI. 
(&I) Compensation for labor or personal services, includin the practice of 

the liberal professions, shall be taxable onlv in the contracting St;&te iu which 
such service: are rendered. 

(t) The provisions of paragraph (a) are, ho~ever. subject to the following 
exceptions: 

A resident of Sweden . =hall be exempt from I. nited State. tax upon compensa- 
tion for labor or yer:onal services performed within the I. nit«i States of Amer- 
ica if he falls within either of the followiug classification: 

1. He is temporarily present within the I nited State. of America f«r a 
period or period. = not exceeding a total of 1S0 davs duriu ~ the taxable vear 
and his compensation i received for labor or personal:ervices perfortued 
as an emplovee of. or under coutract with, a resideut or coryoratiou or other 
entitv of Sv-eden; or 

2. He is temporarilv yresent in the I:nited Sta «s of America for a period 
or period:. not exceeding a total of 90 dave during the taxable rear aud the 
compensation received for such services does not exceed S3. 000 in the 
aggregate. 

In such cases Sweden reserves the right to the taxation of such income. 
(c) The provisions of paragraph (b) of this article shall apply. nuttatis 

mutandis. to a resident of the I:nited States of America deriving compensation 
for personal services performed within Sweden. 

(d) The provisions of paragraphs (b) and (c) of this article shall have no 
applicatiou to the professional earnings of such individuals as actors. artists, 
musicians aud professional athletes. 

(e) The provisions of this article shall have no applicatiou to the iucome to 
which article X relates. 
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ARTICI. E XII. 

Students or business apprentices from one contracting State residing in the 
other contracting State exclusively for purposes of study or for acquiring business 
experience shall not be taxable by the latter State in respect of remittances 
received by them from within the former State for the purposes of their mainte- 
nance or studies. 

ARTIcLE XIII. 

In the case of taxi s on property or increment of property the following pro- 
visions shall be applicable; 

(1) If the propertv consists of: 
(a) Immovable property and acccssorie: appertaining thereto; 
(b) Co»Imercial or industrial enterprises, including maritime shipping 

and air transport undertakings; 
the tax may be levied only in that contracting State which is entitled under the 
preceding articles to tax the income from such property. 

(2) In the case of all other forms of property, the tax may be levied only in 
that contracting State where the taxpayer has his residence or, in the case of 
a corporation or other entity, in the coutrac(ing State where the corporation 
or other entity h:Is been created or orgauized. 

The same principles shall apply to the Uuited States capital stock tax with 
respect to corporations of Sweden having capital or other property in the United 
States of A. merica. 

ARTIcLE XIV. 

It is agreed that double taxation shall be avoided in the following manner: 
(a) Notwithstanding any other provisions of this convention, the United States 

of America in determining the income and excess-profits taxes, including all 
surtaxes, of its citizens or residents or corporatious, may include in the basis 
upon which such taxes are imposed all items of income taxable under the revenue 
laws of the United States of America as though this convention had not come 
into effect. The United States of America shall, however, deduct the amount 
of the taxes specified in Article I(b) (1) and (8) of this convention or other 
like taxes fro»I the income tax thus computed but not in excess of that portion 
of the income tax liability which the taxpayer's net income taxable in Sweden 
bears to his entire net income. 

(b) (1) Notwithstanding anv other provision of this convention, Sweden, in 
determining the graduated tax on income and property of its residents or corpo- 
rations or other entities, may include in the basis upon which such tax is imposed 
all items of inconIe and proper(1 subject to such tax under the taxation laws 
of Sweden. Sweden shall, however, deduct from the tax so calculated that por- 
tion of such tax liability which the taxpaver's income and property exenIpt from 
taxation in SIveden under the provisious of this couveutiou bears to his eutire 
income and property. 

(2) There shall also be allowed bv Sweden from its national income and 
property tax a deduction offsetting the tax deducted at the source in the United 
States of America, amounting to not less than 5 per centum of the dividends 
from within the I'uited States of America and subject to such tax in Sweden. 
It is agreed that the United States of America shall allow a similar credit against 
the United States income tax liability of citizens of Sweden residiug iu the 
United States of America. 

ARTIcLE XV. 

With a view to the more effective imposition of the taxes to which the present 
convention relates, each of the contracting States undertal-es, subject to reci- 
procilv, to furnish such information in the matter of i»x;Ition, which the authori- 
ties of the State concerned have at their disposal or are in a position to obtain 
under their oivn lav, as may be of use to the authorities of the other State in 
thc assessme»t of the taxes in question and to lend assistance in the service of 
documents in connection ther Ivith. Such tuforInItion and correspoudence relat- 
ing to the subject matter of this article shall be ex& hanged betIvcen the corn 
peteut authorities of the contracting States in the ordinary course or on denIand 



ARTICI. E XVI. 

l. In accor&lance with the precedi»g article, the competent authorities of the 
United States of Aiiierica. sh ill forw:ird to the c&»npctcnt authorities of Swed& u 
as soon as practicable after the close of each calendar yc:ir the foll&&wiug iufor- 
mation relating to such calendar yei&r: 

(&&) The u;&Ines &iud adilresses of all addressees within Sweden &leriving from 
sources wiihiii tbe Uuited States of America, divide&&ds, interest, royalties, pen- 
sions, annuities, or other fixed or deteriuiniible auuual or periodical income, 
shn&ring the amount of such income with respect to encl& addressee; 

(1&) Any particulars which the con&petcut Uuiicd States authoritics may obtain 
from banks, savings banks or other similai& institutious conc(ming;&as& ts beloug- 
in ~ to iudividuiils resideut in S&vedeu or to Sivedish c&&rporatious or other 
entities; 

(c) Any particulars which the competent United States authorities may obtain 
from inventories in the case &&f property passing on death concerning debts con- 
tracted with individuals resident in Swe&ien or Swedish corporations or other 
entities. 

&, The competent authorities of Sivedeu shall forward to the competent au- 
thorities of the United States of America as soon as practicable after the close 
of eich c;&lemlar y&;ir the following infornmtiou relating to such calendar year: 

(&&) The particulars coutaiued iu tlie forms delivere&l to the Swedish authori- 
ties in connection with tbe payment to individuals or corporatious or other 
entities whose addresses are within the Unite&1 States of America of divi&lends on 
shares iu a corpor ition or p;&rticipation certihcates in cooperative societies, an&1 

interest on bonds or other siiuilar securities; 
(b) The particulars c&&ut:&inc&i in pei»nits a&'corded to individuals resident in 

tbe I'nited States of Americ;i or to I. nited States corporations or other entities 
to enable them to acquire for business purposes iuiuiovable property situated iu 
Sweden; 

(c) Anv particulars which the central Swedish authorities may obtain from 
bimks, savings banks or other similar institutions concerning ass& ts belonging 
to individuals resident in the United States of Ameri&. a or io United States cor- 
porations or other entities; 

(d) Any particulars &vbich the central Swedish authorities may obtain from 
inventories in the case of property passing on death, concerning debts contracted 
with individimls resident in the United States of America, or United States cor 
porations or other entities; 

(c) A list of the names and addresses of all I. nited St:ites citizens resident 
in the United Stat&a of America who have made declarations to the central com- 
mittee in Stockholm in cb:irge of the taxation of tiixpayers uot resiilent iu 
Sweden for purposes of the Swe&lish lax on iucoine aud pioperty; 

(f) Particulars concerning annuities and pensions, public or private, paid to 
individuals resident in the United States of America. 

ARTICLE XVII. 

Each contracting State undertakes, in the case of citizens or corporations or 
other entities of the other contracting State, to lend assistance i&nd support in 
the collection of the taxes to which the present c&»ivention relates, together with 
interest, costs, and ailditions to the taxes an&1 f&nes not being of a penal cliar- 
acter. The couiracting State making such collection shall be respousible to 
the other contracting State for the sums thus collected. 

In the case of applications for enforcement of taxes, revenue claims of e &eh 

of the contracting States which have been finally determined shall be accepted 
for enforccnIent by tbe other contracting State and collected in that State in 
accordance with tbe laws applicable to tbe enforcement and collection of its own 
taxes. The State to which application is made shall not be required to euforce 
executory measures for which there is no provision in the law of tbe State making 
the application. 

The applications shall be accompanied by such documents as are required by 
the laws of the State making the applicatiou to establish that the taxes have been 
finally determined. 

If the rcveuue claim has not been finally determined the State to which appli- 
cation is made may, at the request of the other contracting State, tal-e such 
measures of conservancy as are authorized by the revenue laws of tbe former 
State. 
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ARTIcLE XVIII, 

The competent authority of each of the contracting States shall be entitled 
to obtain, through diplomatic channels, from the competent authority of the 
other contr;icting State, particulars in concrete cas& s r& lative to the application 
to citizens or to corporations or other entities of the former State, of the taxes 
to which the present convention relates. With respect to particulars in other 
cases, the competent authority of each of the contracting States will give con- 
sidcratiou to requests from the competenet authority of the other contracting 
State. 

ARTIci. E XIX. 

In no case shall the provisions of Article XVII, relating to mutual assistance 
in the collection of taxes, or of Article XVIII, relating to particulars in concrete 
cases, be construed so as to impose upon either of the contracting States the 
obligation 

(I) to carry out administrative measures at variance with the regulations 
and practice of either contracting State, or 

(o) to supply particulars which are not procurable under its own legisla- 
tion or that of the State m;&king application. 

The State to which application is made for information or assistance shall 
comply 'is soon as possible with the request addressed to it. Xevertheless, such 
State may refuse to comply with the request for reasons of public policy or if 
compliance would involve violation of a business, industrial or trade secret or 
practice. In such case it shall inform, as soon as possible, the State making 
the applicatiou. 

ARTIcLE XX. 

Where a taxpayer shows proof that the action of the revenue authorities of 
the contracting States has resulted in double taxation in his case in respect of 
any of the taxes to which the preseut convention relates, he shall be entitled to 
lodge a claim with the State of which he is a citizen or, if he is not a citizen of 
eith& r of the contracting States, ivith the State of which he is a resident, or, 
if the taxpayer is a corporation or other entity, with the State in which it is 
created or orgaiiized. Should the claim be upheld, the competent authority of 
such State may coine to an agreement with the competent authority of the other 
State with a view to equitable avoidance of the double taxation in question. 

ART&cLE XXI. 

The competent authorities of the two contracting States may prescribe regula- 
tions necessary to interpret and carry out the provisions of this convention. With 
respect to the provisions of this convention relating to exchange of iuformation, 
service of d«cmnents and mutual assistance in the collection of taxes, such au- 
thoriti&s may, by common agrcemcnt, prescribe rules concerning matters of pro- 
cedure, forms of application aud replies thereto, couversiou of currency, disposi- 
tion of amoiints collected, minimum amounts subject to collection aud related 
matters. 

ARTICLE XXII. 

The present convention shall be ratifie, in the case of the United States of 
Ainerica, by t. he President, by and with the advice aml consent of the Senate, and 
in the case of Sxveden, by ilia Majesty the King, ivith the consent of the Riksdag. 
The ratificatious shall be ex& hiinged at Stockholm. 

This convention shall become effective on the 1st dar of January following the 
exchange of the instruments of ratification and shall apply to iucome realized 
and property held on or after that date. The couvmition shall remain in force 
for a period of five years and indefinitely thereafter but may be terminated by 
either contracting State at the encl of the 5-year period or at aiiy time thereafter, 
provided at least six months' prior notice of termination has been given, the 
termination to become effective on the 1st day of January following the expira 
tion of the 6-month period. 

In witness whereof the respective plenipotentiaries have signed this convention 
and have affixed their seals hereto. 
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Done in duplicate, in the English and Swedish hlnguages, both auth(ntic, nt 
Washington, till» 28d dlly of ill;&&eh, 1989. 

For the I'r«»i&lent ot the United States of Ameri«n: 
Sr 'xr Nr(r& WKl. l 1&s. (»I':. 11 ) . 

For His Majesty the King of Swed&» 
W. Ilo»r&&o&r. (sxxr. . ) 

PROTOCOL, 

At the lnnment of signing the convmltiou for the avol(br&1(le nf &louble tax;ltinn, 
and the establishment of rul«s of 1 « il&rocal a&in&i&&i»i r;itic& a»»i»t;luce ill 1 ll«' ';I»(1 
of income and other taxes, this &bly concluded betw«11 ihe United St;li«» 
America and Swedeu, the muler»igu«d pl&ulipoi&»ti;lri&» lulve;&greed th:lt the 
following provisi&urs shall form an integral part of the couver&tion: 

1. As used in this convention: 
(a) The terna "permanent e»iablishment" includes branches, mines and oil 

wells, plantatior&s, factories, worl. -shops, warehouses, offices, agencies, installa- 
tions, and other hxed phl«. » of busiu«»» of rlu enterprise but does uot include the 
casual or temporary use of merely»inrage facilities. A permanent cstabli»hment 
of a subsidiary corporation shall not be deemed to be a perm«uent esiablishm('nt 
of the parent corporation. When an enterprise of one of the contra«tiu Slate» 
carries on business in the other State through an employee or agent, &. I;lblish& d 
there, who has g«ner;11 authoritv to contract for his employer or principal, it shall 
be deemed to have:1 permaneut establishment in the latter State. But the fr&et 
that an enterprise of one of the &'ontra«ting States has business dealings in the 
other State through a bona fide commission agent, broker or custodian shall Iu&t 
be held to mean that such enterprise has a permanent establishment in the latter 
State. 

(b) I'he term "enterprise" includes every form of undertaking whether car- 
ried on bv an individual, partnership, corporation, or any other entity. 

(c) The term "enterprise of one of the contracting States" me lns, as thc case 
may be, " United States enterprise" or " Svvedish enterprise, " 

(d) The term "United States enterprise" means an enterprise carried on in 
the United States of America by a resident of the United States of America nr 
by a United States corporation or other entity; the term "United St«tes cor- 
poration or other entity" means a partnership corporation or other entity 
created or organized in the Urlited States of America or under the 1;lw of the 
United St:rtes of America or of any State or Territory of the United States of 
America. 

(e) The term "Swedish enterprise" is defined iu the same manner, mutatis 
mutandis, as the term "United States enterprise. " 

2. The term "corporation" includes associations, joint-stock companies, aud 
insura nce companies. 

8. A citizen of oue of the contracting States not residing in either shall be 
deemed, for the purpose of this convention, to be a resident of the coutracting 
Strrte of which he is a citizen. 

When doubt arises with respect to residence or &vith respect to the taxable 
status of corporations or other entities, the competeut authorities of the two 
contractiug States may settle the question by mutual agreement. 

4. The provisions of Swedish larv concerning the taxation of the undivided 
estates ef deceased persons shall not apply where the beuefici:&ries are directly 
liable to taxation in the United States of America. 

5, The term "life annuities" referred to in Article X of this convention means 
a stated sum payable periodically at stated times during life, or duriug a sp& ciiied 
number of years, under an obligation to make the payments in corrsid& r:ltion 
of a gro»»»urn paid for such obligation. 

6. The Swedish so-called "fees tax" (bevillningsavgift for vi»»a offentliga fore- 
stalluingar) based on gross income in so far as it affects such irulividuals as 
actors, artists, musicians and professional athletes shall be dcenrcd io be au 
income tax for the purposes of Article XIV(a), 

The credit for taxes provided in Article XIV shall have no application to taxes 
deducted at the source from dividends and iuterest except to ihe extent pro- 
vided in paragr;rph (b) (2) of that article. 

In the application of the l&rn& isions of this convention the benefits of section 181 
of the United States Revenue Act of 1988, reb&ting to credits for foreign taxes, 
shall be accorded, but the credit provided for in Article XIV(a) shall not extend 
to United States excess-profits taxes nor to the surtax imposed on personal holding 
companies. 
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7. Citizens of each of the contracting States residing within the other con- 
tracting State sh;ill not be subje& ted in the latter State to other or higher taxes 
tlmn are imp&&sed upon the citizens of such latter State. 

8. The provisioiis of this convention shall not be construed to deny or affect 
in any manner the right of diplomatic and consul:ir officers to other or additional 
exeuipi. ious now enjoyed or which may hereafter be granted to such officers. nor 
to deny to either of the contracting States the right to subject to taxation its 
ov n diplomatic and consular officers. 

9. The provisions of the present convention shall not be construed to restrict 
in any manner any exemption, deduction, credit or other all&iwance accorded by 
the laws of one of the contracting States in the deteremination of the tax 
imposed by such State. 

10. In the administration of the provisions of this convention relating to ex- 
change of information, service of documents, and mutual assistance in collection 
of taxes, fees and costs incurred in the ordinary course shall be borne by the 
State to which application is made but extraordinary costs incident to special 
forms of procedure shall be borne by the applying State. 

11. Docuinents and other communications or information contained therein, 
transmitted under the provisions of this convention by one of the contracting 
States to the other contracting State shall not be published, revealed or disclosed 
to auy person except to the extent permitted under the laws of the latter State 
xvith respect to siniilar documents, communications or information. 

12. As used with respect to revenue claims in Article XVII of this convention 
the term "finally determined" shall be deemed to mean: 

(a) In the case of Sweden, claims which have been finally established, 
even though still open to revision bv exceptional procedure; 

(t&) In the case of the United States of America, claims which are no 
lounger appealable, or which have beeu determined by decision of a competent 
tribunal, which decision has become final. 

13 As used in this convention the term "competent authority" or "competent 
autliorities" means, in the case of the United States of America, the Secretary 
of the Treasurv and in the case of Sweden, the Finance 'Afinistry. 

14. The term "United States of America" as used in this convention in a 
geographical sense includes only the States, the Territories of Alaska and Hawaii, 
and the Distri&. t of Columbia. 

lfi. Should anv difficulty or doubt arise as to the iiiterpretation or application 
of the present convention, or its relationship to conventions between one of the 
coiitracting States and any other State, the competent authorities of the contract- 
ing States mav settle the question b1 mutual agreement. 

1(&. Thc pr«. nt convention and protocol shall not be deemed to affect the 
exchange of notes between the United States of America and Sweden providing 
relief from double income taxati&&n on shippiug profits, signed March 81, 1&)88. 

Doiie at 11&'ashington, this 28d day of March, 1&)89. 

SL&MNER AVELLES. (SEAL. ) 
W. BosTRoM. ( sEAL. ) 

And whereas the said convention and the said protocol have been duly rat'fied nn both parts and the ratifications of the two Governments were 
exchanged at Stockholm on the 14th day of November, one thousand nine huudred 
and thirty-nine; 

And v;hereas, as is provided in Article XXII, the said convention shall become effectiv on the 1st day of Janu:iry following the exchange of the instruments 
of ratification: 

Xolv. therefore, be it known that I, FRANKLLN D. Rooszvx?T, President of the 
United States of America, have caused the said couvention and the said protocol to be m &de public to the end that the same and everv article, clause and part the&eof may be observed and fulfilled with good faith by the United Stpates 
of Amp&'ica and the citizens thereof on and from the 1st day of Janu;iry, one thousand nine hundred and forty. 

In t& stinio&iy whereof, I have hereimder set my hand and caused the of the United States of America to be affixed. ea 

Done at the city of p&'ashington this 12th day of December, in tile vpiir of oui I. ol'd ollc thoussalld nine hundred and thiriv-nine, and of the Illdependence of the United States of America the one hundred and sixty-fourth, 
( SEAL) FRANKLrN D. ROOSEvEL sxvELT. 
By the President: 

Connzi L Hi&LL, 
Secretary of State. 
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The Internal Revenue Code provides in part as follows: 
Sec. 22. GRoss INCOMR. 

(b) Excr. usroNs rxroM GRoss Irvcoxrx. — The follov iug items shall not 
be iucl»ded in gross income and shall be cxcuxpi. froxn taxatiou under 
this chapter: 

(7) INGCME ExRMDT IJNDRR TRRATr. — In& omc of:xny kind, to the extent 
required by auy treaty obligatiou of the Uuited States; 
SEC. 62. RULES AND REGULATIONS. 

The Commissioner, xx ith tire approv:xl of the Secretary, shall prescribe 
ax»i publi. b all needful rules and r& guh&tions for thc enforcement of 
this chapter. 

Pursuant to section 62 of the Internal Revenue Code, Article XXI 
of the convention, and other provisions of the internal revenue laws, 
the following reg&ulations are hereby prescribed and all regulations 
inconsistent herewith are modified accordixx&&ly. 

SRG. 25. 1. Scope of &&'g&&l&rtiorrs. — The prixnary purposes of the convention, to 
be accomplished on a uurtually reciprocal k&asis, are the:&voidance of double 
taxation, exch;xnge of fiscal iuformation compleme»iary to those provisions of tbe 
convention relating to avoidance of double tax;&tion, ;xnd mutual assistance in 
the collection of tire taxis t&& wlxich tire couvention relrrtes. The, e rcgulxtioxxs 
d&arxk primarily with the effect of the convention upon the determi»ation of 
txxablc i&&come from sources within the United States of nonresident alien 
individuals resident in Sxved&n and of Swedish c&&rporatious a»d other Swedish 
entities, and with the informatioxx to be nude available to tire 1&irxaxx&. e Mirxister 
of Sweden. 

The specific classes of income from sources xxithin the United States exempt 
by reason of the convention froux United States income tax arc; 

(&r) Industrial and commercial profits of a Swedish enterprise having no 
permanent establishment in the IJnited St&xies (Article II); 

(k&) Income derived bv a Swedish eui&xrprise froru the operrxtion of ships or 
aircraft registered in Sweden (Article IV); 

(&) Royxlties arul amounts derived by a nonresident alien individual resident 
in Sweden or k&y a Swedish corporation or oth& r entity as consideration for 
the right to use copyrights, patents, secret process&'s and formulas, trade-marks 
and other analogous rights (Article VI); 

(&k) Cains derived from the sale or exchange of capital assets by a nonresi- 
dent alien individual resident in Sweden, or by a Swedish corporatiorx or other 
eutity, having no permanent establishment in the I, niter States (Article IX); 

&'e) Avages, salaries, and similar compensation and pensions paid by Sweden 
or by a political subdivision thereof to individuals (other than citizens of the 
United States) temporarily residing in the United States (Article X); 

(f) Private pe»sions and life annuities paid to nonresident alieu individuals 
residing in Sweden (Article X); 

(g) Compensation for labor or personal services performed within the United 
States by a nonresident alien individual resident in Sweden, such exemption 
k&eing, however, sxxk&ject to the limitations si t forth in Article XI of the con- 
vention and in section 25. 12 of these regulations; 

(Jr) Remittances from sources within Sweden (if and to the extent that 
they constitute gross income without r&gard to this convention) received in 
the United States by a nonresident alien individual resident of Sweden who 
is temporarily resident in the United States for the purposes of study or for 
acquiring business experien&e, such remittances being f&&r the purposes of their 
maintenance or studies (Article XII). 

The convention does not affect, the liability to United States income tax of 
Swedish citizens resident iu the United States except to the extent such & itizens 
are entitled to the benefits of Article XIV of the conventiou. I&'or the purposes 
of the convention, an individual resident in neither Sweden nor tbe United 
States and claiming the benefit of tbe convention as a citizen nf Sweden shall 
be deemed to be a resident of Sweden if it is shown to the satisfactiou of the 
Commissioner that he is such citizen. Ivith respect to dividends and interest, 
see section 25. 9 of these regulations. 
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Except as to those items of income expressly exempted by the convention, 
the income tax liability of a nonresident alieu individual resident of Sweden 
and of a give&lish corporation or other entity is determined in accordance with 
the provisions of the intei nal revenue laws of the United States and the 
regulations thereundevapplicable generally to the taxation of nonresident 
alien individuals and foreign corpovations. 

Except in so fai as concerns dividends, the convention makes no reference 
to rates of taxation imposed by the United States. 

Sr:c. 252. D&rfiv&itio&&s. — Any word or term used in these regulations which 
is defiued in the convention shall be given the definition assigned to such 
word or term in such converrtion. Any word or term used in these regula- 
tions which is not defined in the convention but is defined in the Internal 
Revenue Code shall be given the defiriition contained therein. 

As used in these regubitions: 
(a) The term "Ir«r manent estiiblishment" includes branches, mines and 

oil wells, plaiitations, factories, v orkshops, w-, &rehouses, ofilces, agencies, in- 
stallations and other fixed places of business of an enterprise but does not 
include the casual or temporary use of merely storage facilities. A Swedish 
parent corporation having a sukisidiary corporation which latter corporation 
has a permanent establishment in the United States will not be deemed, by 
reason of such fact, to have itself a permanent establishment in the United 
States. A Swedish enterprise as defined in the convention carrying on business 
in the United States through an eniployee or ageist, established in the I'nited 
States, who has geueral authority to contract for his employer or principal, 
shall be deemed to have a peiunanent establishment in the United States. 
However, business dealings in the United States by a Swedish enterprise 
through a bona fide commission agent, brol-er, or custodian do not constitute 
a permanent establishment in the ignited States. 

( tr) The term ' enterprise " means any commercial or industrial under- 
taking whether conducted by an individual, partnership, corporation, or any 
oihev entity. It includes such activities as mauufacturing, merchandising, 
mining, banking, and insuriince. It does not include the operation of, or the 
trading in, real propevty located in the United States. It does not include the 
rendition of personal services. Hence, a nonresident alien individual, a resi- 
dent of Sweden, rendering personal services within the United States, is not 
merely bv reason of such services, engaged in an enterprise within the uieaning 
of the convention and his liability to Ferleral income tax is unaffected by 
Article 1I of the corn ention. 

(& ) The term " Swedish enterprise" means an enterprise carried on in 
Sweden by a nonresident alien individual resident in Sweden or by a Swedish 
corporation or other entity. The term "Swedish corporation or other entity" 
means a partnership, c&irporation, or other eutity created or organized in 
Sv;e&!en or un&lev the laivs of Sweden. I&'or example, an enterprise carried on 
wholly without Siveden by a nonresident alien individual resident iu Siveden 
is riot a Swedish enterpvise v& ithiu the meaning of the convention. 

(d) The term "industrial and commevcial profits" means the profits arising 
froin the industrial, mercantile, matrufactuvi~ng, or like undevtal-ings of a 
Sw ed! sh iaiterpvise as defined in this section. Such term does uot include 
divide»ds, interest, compensatiou for labor or personal services, or income 
derived from real property or from any interest in such property, including 
rentals and roralties tlierefrom arid gain from the sale or disposition thereof. 
Such latter items &if income are not governed bv the provisions of Article 
II but are subject to the rules elsewhere set forth in the convention and in 
these rcguhitioris with respect to such specitic items of income. As to gains 
fvorn the sale or exclmnge &&f capital assets, sce section 25. 10, 

Sac. 258. Scope of &o»ir»tion with r&'8pe«t to dele»»rinatioa of "i»dr&8trial 
and c'o»»»&» ir&i profits" of &i n&»» &'si&?cnt ali& i& i»dir i&1»&rl v&-»i&1&i&1 of S&v& deii 
or of a S» «din?r «i&'?&&rr atior& ov oth&'v entity carrying on, a Sr«rlin?& errter'prise 
r'n the Cri&it«1 Stat&a. — (n) Cle»&ra?. — Article II of the convention adopts tire 
pi inciple tlmt an enterprise of onc of the contracting States shall not be tax 
abls in the other coutriicting State in respect of its industrial aud commercial 
profits unless ii. has a pevinanent establishmnit in the latter State. Hence 
Swedish enterprise is subject to tax upon its industrial aud commercial piofits 
from sources within the United States oulv if it has a perniancut establishment 
within the United States. From the standpoint of Federal incoine taxation 
the article has application onlv to a Swedish enterprise and to the industrial 
and commercial income thereof from sources within the United States 
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no aPPlication. for example, to compensation for labor or per. &n&al services 
performed in the T. nited States nor to income derived from real property 
located in the United States nor to any iuierest in such property, including 
rentals and rnvalties therefrom, nor to aine from the sale nr disposition thereof 
nor to dividends and iuterest. Such latter items of iucome are treated s&p- 
aratelv elsewhere in these regulations aud are subject to the rules laid down 
in the sections having specific refereuce to the respective items of income. 
As to what is a " Svvedish enterprise, " ' a permanent establishment " and 
"industrial and commercial profits, " see section 25. 2. 

(b) Yo I »ited States pem»a&&e»t establishme»t. — A nonresident alien indi- 
vidual resident in Swedeu or a Swedish corporatiou or other entity, carrving 
on a Swedish enterprise but haviug no permanent establishment in the United 
States is not subject tn T uited States income tax upon industrial and &nm- 
mercial profits from sources within the United States. For example, if such 
Swedish corporation sells stock in trade such as iron ore or wood pulp through 
a bona fide cnmmissinn agent or broker iu the I:nited State, the resulting profit 
is, under the terms of Article II of the convention, exempt from T:nited States 
income tax. Such Swedish corporation, however, remaius subject to tax upon 
all other items of income from sources withiu the United States aud not ex- 
pressly exempted from such tax under the convention. However, see sections 
25. 8, 25. 10, 25. 11, and 25. 12 of these regulations. 

(c) V»ited States per»&a»ent e«tablishme»t. — A nonresident alien individual 
resident in Sweden or a Swedish corporation or other entitv, carrving on a 
Swedish enterprise having a permauent establishment in the United States is 
subject to tax upon his or its iudustrial and commercial profits from sources 
within the T'nited States. In the determination of the income of such resident 
of Sweden or Swedish corporation or other entity from sources within the 
United States, all industrial and commercial profits from sources within the 
United States shall be deemed to be allocable to the permanent establishment 
within the United States. The net income from sources within the United 
States, iucluding the industrial and commercial profits, shall be determined in 
accordance with the provisions of section 119, Internal Revenue Code, and 
regulations thereunder. In determining such income, no account shall be 
taken of the mere purchase of merchandise eftected in the United States by 
such Swedish enterpri. e. 

SEc. 2n. 4. Control of a domestic enterprise by a St««dish e»terprtse. — Ar- 
ticle III of the convention provides that if a Swedish enterprise by reason of 
its control of a domestic busiuess imposes conditions different from those which 
would result frnm normal . bargaining between indepeudent enterprises. the ac- 
counts between the enterprises will be adjusted so as to ascertain the true net 
income of the domestic enterprises. The purpose is to place the controlled 
domestic enterprise on a tax parity with an uncontrolled domestic enterprise 
by determining. according to the standard of an uucontrnlled enterprise, the 
true net income from the propertv and business of the cnntrolled enterprise. 
The convention contemplates that if the accounting records do not truly reflect 
the net income from the property and business of such domestic enterprise the 
Cnmmi-sinner shall intervene and. bv making such distributious, apportion- 
ments, or allocations as he mav deem necessary of gross income or deductions 
or of anv item of element affecting net incorue as between su& h dnmestic euter- 
prise and the Swedish enterprise by which it is controlled or directed. determine 
the true net income of the domestic enterprise. The provisious of se«tiou 19. 45 — I, 
Regulations 103 [Part 19. Title 26. Code of Federal Regulations, 1940 Sup. ], 
shall, in so far as applicable, be followed in the deterrninatiou of the net income 
of the domestic butfiness. 

Ssc. 25. 5. I»«arne from operation of ships or aircraft. — The iucome derived by 
a Swedish enterprise from the operation of ships or aircraft registered in 
Sweden is exempt from United States income tax. However. the prnfits derived 
by such enterprise from the operation of ships or aircraft uot so regd. tered are 
treated as are industrial and commercial Profits generallv. See Article II of 
the convention and section 25. 8 of these regulations. 

Ssc. 25. 6. I»cmne from rea! property. — Income of whatever nature derived by 
a nonresident alien individual resident in Sweden or by a Swedish corporation 
nr other entity from real propertv situated in the United States. includiug gains 
derived from the sale of su«h property, is uot exempt from taxation by the 
convention. The treatment of such income for taxation purposes is governed 
by those provisions of the Internal Revenue Code applicable geuerally to the 
taxation of nonresident aliens and foreign corporations. Interest derived from 
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mortgages or br&nds secured by real property does not constitute income from 
real property within tire meaning of the convention but is subject to the pro- 
visions applicable tu interest generally. See Article VIII of the convention and 
sectio~ 25. 0 of these regulations 

SEc. 25. 7. Mineral royalties. — Royalties derived by a nonresident alien indi- 
virlual resident in Sweden or by a Swedish corporation or other entity from 
real property or in respect of the operation of mines, quarries, timber or other 
natural resources situated in the United States are not exempt from taxation 
uruler the convention. Such items of income are subject to taxation under 
the provisions of the Internal Revenue Ci»ie applicable generally to the tax- 
ation of nonresident aliens and foreign corporations. 

Ssc. 25, 8. Potent and copyright royalties. — Ropalties and amounts derived 
from sources within the United States by a nonresident alien individual resi- 
dent in Sweden or by a Swedish corporation or other entity (if such cor- 
poration or entity is not a resident of the United States) as consideration 
for tire right to use copyrights, patents, secret processes and formulas, trade- 
marks and other analogous rights are exempt from Federal income taxation 
under the provisions of Article VI of the convention. Such items are there- 
fore not subject to the withholding provisions of the Internal Revenue Code. 
Such exemption does not, however, apply in the case of a Swedish corporation 
engaged in trade or business within the United States or having an office 
or place of business therein. Such corporation is a resident Swedish corpora- 
tion and hence the provisions of Article XIV(a) are applicable. 

To obviate withholding of the tax at the source, the alien individual resident 
in Sweden or Swedish corporation or other entity should, by letter, notify 
the payor of the income that such income is exempt from Federal income 
taxation under the provisions of the convention. Such letter from such resi- 
dent of Sweden shall contain his address and a statement that he is a resident 
of Sweden. The letter from such corporation or other entity shall contain 
the address of its office or place of business and a statement that it is a cor- 
poration or other entity organized under the laws of Sweden and shall be 
signed by an officer of the corporation or other entity giving his official title. 
The letter of notification or a copy thereof should be immediately forwarded 
by the recipient to the Commissioner of Internal Revenue, withholding Returns 
Section, Washington, D. C. , United States of America. 

Sso. 25. 9. Dir&tr&&&nds and intcrcst. — In general dividends derived from sources 
vvithirr the United States hp a nonresident alien iudividual resident in Sweden 
or bv a Svvedish corporation or other entity remain subject to taxation under the 
provisions of the Internal Revenue Code applicable generally to the taxation of 
nouresident alien individuals and foreign corporations. See Article XIV(rr) of 
the convention. However, for a period of at least two years beginning on Jan- 
uary 1, 1!)40, the tax in the case of such alien individual resident iu Sweden or 
such Swedish & orporation or other entity (nonresident as to the United States) 
s]mll not excer d 10 per cent of the amount of such dividends. See Article VII of 
the convention. Hence, the higher rates applicable generally in the case of 
r&onresident alien individuals subject to the provisions of section 211(c), Internal 
Revenue Code, are not applicable to dividends received by nonresident alien 
individuals who are residents of Sweden. 

The taxation of interest derived from sources within the United States by a 
nor&resident alien individual resident in Sweden or by a Svvedish corporation or 
other entiij is not affected by the convention except that in the case of such 
individurl such interest is ubject only to the rate of tax imposed by section 211(a), Internal Revenue Code. Hence, interest, like dividends, is excluded for 
the purposes of section 211(c), from the gross amount of fixed or determinable 
annual or periodical income of nonresident alien individuals who are residents 
of Sweden. 

Src. 25. 10. Cai&ital gains. — Under Article IX of the convention, gain derived 
from the sale or exchange of capital assets (other than real property) within 
the United States by a nonresident alien iraiividual resident in Sweden or bV 
Swedish corporatiorr or other entity is exenrpt from Federal income tax ur&jess 
srlch illdividual, corpoi. alton, or other elliity ll;rs:r permallellt estahllshrrlent in the United States. With respect to real property, see section 25. 0 of 
regulations 

SEc. &o. 11. Wages, salaricr, and si&n&7rrr con&per&sation, pensions anrf Zifc a rfe an- 
nrritics. — Under Article X of the conveution wages, salaries, and similar corn pensation ami pensions paid by Sweden or by a political subdivision therreof 
individuals temPorarily residing in the United States are exemPt from Feder 

ereo 
e eral 
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income tax. By reason, ho» ever, of the application of Article XIV(a) of the 
convention, sm h exe&nption does not apply io recipients of such income who 
are either citizens of the Uniled St;&tes or aliens resident therein. As to who 
are resident aliens, see sections 19. 211 — 2, 10. 211 — 3 and 19. 211-4, Itegulations 
103. As to the t:&xation generally of- the con&pens:&tiou of cn&ployees of foreign 
gov«rnu&cuts, see section 110(h) of the Internal Revenue Code «ud sectiou 
10. 116 — 1 of R«gnla tions 103. 

Under the provisious of the same article of the convention, private pensions 
and life annuities derived fro&r& sources withiu the United States by &&onresident 
alien individuals r«sidiug in S&veden are exempt frons the Federal income tax. 
Such ite&us of income are, therefore, uot subject to the withholdir&g provisions 
of the Internal Revenue Code. See paragraph 5 of the protocol to the convention 
as to what constitutes life aunuities. See also se& l, i&m 2;&. 8 of these regulations 
&vith respect to patent aud copvright royalties as to requirements ncccssary to 
avoid withholding of the tax at the source, which require&ueuts are here also 
applicable. 

SEc. '», . 12. Con& pc»e&& tio» for la(&o& or»&'&'zonal «& & & i««e. — Article XI of the 
convention adopts the principle that compensation for labor or personal services, 
including. cou&peusation realized iu the practice of the liberal professions, is subject 
to tax only iu the contractiug State iu which such services are rcndercd. Hence, 
in g&u&eral such cou&pensation derived by nour«sident alien individuals residiug iu 
Sweden for services rendered in the United States is subject to I'cderal inco&ne 
tax. Such geueral rule is, huwever, subject to the folluwiug exceptious uuder the 
provisions of Article XI: 

Such nonresident alien individual is not subject to Federal income tax upon 
con&pcnsation for labor or personal services performed within the United States 
if the following conditions prescribed by (a) or (t&) are met: 

He is temporarily pr«sent in the United Stat«s for a period or periods- 
(a) (1) Not exceeding 180 days duru&g the taxable year aud 
(2) his corupensation is received for labor or personal services performed 

as an employee of, or under coutract v ith, a resident of Sweden or a Swedish 
corporatiou or other eutity; or 

(l&) (1) not exceeding 90 days during the taxable year and 
(2) the compensation received for such services does noi. exceed $3, 000 

in the aggregate for such taxable year even though such compensation is paid 
by a I, nited Slates resident or by a domestic corpuration or other domestic 
entity. 

If, therefore, such nonresident alieu individual (1) is temporarily present in 
the United States for a period or periods in excess of 90 days during the taxable 
year, or (2) receives &uore th;&n $3, 000 in the aggregate during the taxal&le 
year for labor or personal services performed within the United States he is not 
exempt under clause (t&), and his right to exemptiou under the couvention will 
depeud on his meeting both tests prescribed uuder clause (a), of the inunediately 
precediug paragraph. 

These exceptious, however, do not extend to the professional e;&min s of' 
actors, artists, musicians, professional athletes, and those enag«d in lil-e activi- 
ties. The professional earnings of such individuals resideut in Sweden fur 
services rend«red within the United States are subject to the provisions of 
the Internal Revenue Code applicable generally to the taxa. tion of nonresident 
alien individuals. 

S&:c. 25, 13. R&:mittances. — Under Article XII nonresident alien individuals 
residents of Sweden who are te&nporarily residing iu the Unit«&1 States exclu- 
sively for the purposes of sl. udy or acquiring busiuess experieuce and rec& iving 
remittances fro&n Sweden for the purposes of their maiutcnauce aud studies 
in the United States are exempt from Federal income tax. upon such au&uunts 
if and to the extent that such amounts coustitute gross iucome. 

Sac. 25. 14. Scope o f Article XIV. — ( a) 6&» er&&i. — Article XIV ( a ) has an 
important beariug upon other articles of the convention. While many pr«ced- 
ing articles p&. ovine in effect that items of income derived by citizens or 
residents of the United States or by domestic corpo&»tions from sources in 
Sweden are subject to tax only in Sweden, Article XIV(a) nevertheless per- 
mits the impositiou of Federal income tax upon such income iu the hands 
of such taxp &yers. F' or example, Article V provides that income from real 
property, including gams derived from the sale or exchange of such property, 
shall be taxable only in the contracting State in which such property is 
situated. Hence, looking at such articles without reference to Arti&de XIV a 
United States citizen realizing such income from real property situated within 
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Sweden would not be subject to Federal income tax upon such income. Article 
XIV(a), ho&vever, prescribes that, notwithstanding Article V or any other arti- 
cle of the convention, the I&'ederal income tax may apply to all items of 
income &vithout regard to other provisions of the convention and hence all 
items of inc&use f&'om sources within Sweden, regardless of their treatment 
in the articles dealing respectively with such items of income, must be included 
in gross inconre of United States citizens, residents and corporations for the 
purposes of the Federal income tax. 

(b) C&edit for S&oedish income tares. — Article XIV(a), for the purposes of 
avoidance of double taxatipn, further provides that a citizen or resident of the 
United States or a domestic corporation deriving income from sources within 
Sweden shall bc entitled to a credit against the Federal income tax liability for 
the a&uount of Swedish national income and property tax, including surtax, and 
for the Swedish communal income tax. Such credit is, however, subject to the 
limitations prescribed in section 181, Internal Revenue Code (relating to the 
credit for foreign taxes), in that it can not exceed the same proportion of the 
t«x against which the credit is taken which the taxpayer's net income from 
sources within Sweden bears to the entire net income, in the case of a taxpayer 
other than;& corporation, or to the normal tax net income, in the case of a 
corporation, for the same taxable year. 

In the application of Article XIV(a), the provisions of section 181, Internal 
Revenue Code, are in general applicable. See paragraph 6 of the protocol to 
the convention. 

Szc. 25. 15. Reciprocal administrative assistance. — By Article XV of the con- 
vention, United States and Sweden adopt the principle of exchange of informa- 
tion and assistance in the service of documents incident to the collection of 
taxes. It is agreed that such fiscal cooperation shall be carried out in accord- 
ance with the laws of the respective countries and hence only such information 
as is available to the Commissioner under the revenue laws may be used as a 
source from which to secure the information required to be submitted to the 
Finance Minister of Sweden. 

Pursuant to such principle, withholding agents shall, in the preparation of 
withholding returns, Form 1042, report on such returns, in addition to the items 
of income upon which tax has been withheld at the source, those items of income 
paid to a nonresident alien individual resident in Sweden or to a Swedish cor- 
poration or other entity upon which tax has not been withheld at the source. 
See section 25. 8 of these regulations. Such return shall show the same infor- 
mation with respect to such items of income upon which tax has not been with- 
held at the source as is shown with respect to items of income upon which 
the tax has been withheld at the source. 

All information and correspondence relating to exchange of information and 
to service of documents may be transmitted by the Secretary directly to the 
Finance Minister of Sweden. 

Szc. 2;&. 16. Information to be furnished in the ordinary coarse— . In accordance 
with the provisions of Article XVI(1) (a) and (b) of the convention, the Secre- 
tary shall forward to th&. Finance Minister of Sweden, Stockholm, Sweden, as 
soon as practicable after the close of the calendar year 1040 and of each calendar 
year thereafter during which the convention is in effect the following informa- 
tion relating to such preceding calendar year: 

(e) (1) The name aud address of each person whose address as disclosed on 
Forms 1012 and 1042 is in Sweden deriving from sources within the United 
States dividen&ls, interest, royalties, pensions, anuuities, or other fired or deter- 
minable annu:&1 or periodical income, showing the amount of such iucome with 
respect tn such person. 

(2) The name and address of each person whose address as disclosed by 
Forms 1000, 1087, aud 1000 is in Sweden showing the amount of income set forth 
on such form with respect to each person. 

(b) In accordance with the provisions of Article XVI (1) (c) of the cpnventipn, 
there shall likewise be forv arded any particulars which the Commissio&&er n&ay 
obtain in&ident to the determination of estate tax liability of any decedent f&'pm 
inventories of assets of estates of decedents concerning debts contracted w&th 
individuals resident in Sweden or with Svvedish corporations or other entities, 

SKc. 25. 17. I»for»&ati&»& in st&eciPc cps&'s. — Under the Provisions of Article 
XVIII of the convention and upon request of the Finance Minigter pf 
macle through diplomatic channels and subject to the provisions of Article XIX 
pf the convention, the Secretary will fut'nish io the Finance Minister of Sweden 
particulars in case of any specific taxpayer who is a citizen of Sweden pr 
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coi1&oration or other entity, relating to the app]ication of Sw(d]sh 
natioiial iu& o»ie a»d property tax an&1 the Swedish &oninuin;il i»come t;ix. Tn tile 
case of othe(' s]ic('ific tax]&;iy«rs, the S«(rci;ii y will give coris]der;itiou io re(]u&'. sts 
of the Fi»au«e &]i»]ster of Swede&i with a view to tnrnishiiig siinilar i&if»i'iii(it&on 
colic«i'uiiig sile]1 tiixpayei's. 

SFc. 2018. ]t«taal assistance i&i t](( «(&1]&(ti&»& (&f taxes. — U»&lcr the pi'ovisions 
of Article XXI of the couventiori, tlie Se& retiiry of the '1're:isury aud the Finance 
lWinister of Swc&leu are authorized to ]in s( i ]]&& ru]& 3 with resp««t tl& those provi- 
sions of the coiiventiou relating to the ex«hang« Ilf iiifo«mali»n, service of &locu- 
ments, and nuitual iiss]st iii« i» the collecti&m of the taxes to whi& h th& conven- 
tion relates. Such rules concerniug iuatters of pr(&('edure, forms of ap]&]i&ation 
and replies thereto, conversion of cui'r&'u&'y, dial&&&sition &&f iim(miits col]((!&'(l, and 
related matters will be made tile subje& t matter of a con»non agr& enieut between 
tile competent authorities of the two contr;ictiiig' States co»&«rued aud when 
cousummated will be published. 

6& v T. HELvEBINO, 
Con]t]]i~iiot&et of I»ten~a/ Reu& t(ue. 

Approved June 2;&, 1940. 
HKRBEBT E. 9ASTON, 

Act]'r&(j Sectetary of the Tteasury. 

(Fi]ed with the Divisiou of the Federal Beg]ster Tune 27, 1940, 10 a. m. ) 

SEcTION 19. 22(b) (2) — 2: Annuities. 1940-36-10406 
I. T. 3402 

INTERNAL REVEN&:E CODE, REVE%]JE ACT OF IS38, AND PRIOR REVENDE ACTS, 

Taxable status for Federal income tax purposes of amounts 
received under a so-called endowment, in«ome, aud final sum po]icy 
which matured as an endowmeiit in 1901, 20 years after date of 
issuance, the insured having survived the eudowm& nt period, 

Advice is requested. as to the proper treatlnent for Federal income 
tax purposes of amounts received by A. under n so-calle(1 endowment, 
income, and final sum policy which mntured as an endowment in 
1931. 

I nder the terms of the policy, whi( h was taken out in Mny) 1911, 
the insurance colnpmly) in consideration of annual premiums of 
$581. 10 until 20 such premiums have been paid or until thc prior 
&lenth of A, the insured) pronlises to pay to the insured, if he bc then 
living, on May —, 1931, "herein called the maturity of the c]:clow- 
ment, " n first yearly instalhnent of $500 and a like yearly sum there- 
after until 20 such payments have been made, and at, the end of 20 
years from the mnturity of tlic endowment nnd 1 year aftc]' the last 
installment, n final sum of $10, 000. In the event of' the death of the 
insured prior to the maturity of the endownlent, his benefici;iry is 
to receive the amounts the insurecl would have re& civcd if living. 
]&Vhcn the policy becomes a claim, either by Inaturitv of the end(l&~&-- 

ment or prior death of the insured, the beneficiar entitled thereto 
In, iy at that time, or upon any subsequent anniversary, re& eivc in- 
steacl of such payments the commuted value of the unpaid in:t;]11- 
nlcnts and filnnl sum. Prior to nl:itnrity of the endowment) pro(1&l(-' 1 
premiums have been fuHy paid, the insured is entitled to surrender 
the policy for a commuted value of $13, 000. 

Tl]e insured paid 20 annual premiums amounting to $11, 622 and 
received so-called dividends in the amount of $1, 953. 51, thus mal. ing 

2!&(&" 17' — 41 
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the net cost of his policy $9, 668. 49. Having survived the endowment 
periocl, and having neither surrendered his policy nor entered into 
any suppletnentary contract for payment of the proceeds, A received 
in 1981 and subsequent years the annual payment of $500. The proper 
method of taxing such payments is the problem presented. 

The policy is a 20-year endowment policy payable in 20 yearly 
installntents of $500 eaclt, and one year after the last installment a 
final sum of $10, 000, such policy having a commuted value of $18, 000 
when all of' the stipulated yearly premiums have been paid. The 
premiums or consideration paid for these benefits amounted to 

$9, 668. 49, as heretofore indicated. The commuted value of the policy, 
unless accepted by the beneficiary in lieu of the yearly installments and 
final sum of. $10, 000, has no bearing on the taxable status of the 
anlounts received under the policy. 

Under section 22(b)2 of the Revenue A. ct of 1928, which was in 
efi'ect Ivhen the policy matured in 1981, amounts received under an 
endowmellt contract by an insured surviving the maturity of the en- 
dowlnent were not taxable until such amounts exceeded the premiums 
or consideration paid for the contract. The same rule was in efi'ect 
under the Revenue Act of 1N2. Hov ever, such exemption was inap- 
plicable undct the Revenue Act of 1934. S ction 22(b)2 of the Rev- 
enue Act of 1934, with respect to annuities, provides in part as follows: 

Amounts received as an annuity under an annuity or endowment con- 
tract shall be iucluded in gross income; except that there shall be excluded from 
gross income the excess of the amount received in the taxable year over an amount 
equal to g per centum of the aggregate premiums or consideration paid for such 
annuity (whether or uot paid during such year), until the aggregate amount 
excluded from gross income under this title or prior income tax laws iu respect 
of such annuity equals the aggregate premiums or consideration paid for such 
armuity. 

Correspoitding sections of subsequent Revenue Acts and the Internal 
Revenue Code contain provisions which are practically identical. 

The payment of $500 for each of the years 1981, 1932, and 1933, or 
the total of $1, 500 received in those years, Ivas tax-free income to A, 
the insured. The consideration paid for the policy was $9, 668. 49. For 
1M4 and subsequent years, $290. 05 ($9, 668. 49X0. 08) of the $500 re- 
ceived by the insured is taxable income, and $209. 95 ($500. 00 — $290. 05) 
is excluded or returnable to him tax free. At the end of 1938, only 
$2, 549. 75 ($1, 500+$1, 049. 75 ($209. 95&&5) ) has been excluded. There- 
fore, for 1939, $290. 05 of the $500 received is taxable income and 
$209. 95 is tax-free. 

SEcTIQN 19. 22 (b) (2) — 2: Annuities. 

INTERNAL REvENEE CODE. 

1940 — 40 — 10485 
I. T. 8413 

Treatment for Federal income tax purposes of certain. pavments 
made to an insured under the provisions of a life income, 25-year 
endowment policy issued by the M Company, which matured 
November 18, 1939. 

Advice is requested as to the proper treatment for Fedel'a] income 
tax purposes of certain payments made to an insured under the provi 
sions of a life income, 25-year endowment Policy issued by the M 
Company, which matured November 13, 1939. 
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The policy !vas issued in 1914 and provided for the payment on 
maturity of a monthly income of $50 to thc ins«red, ii' living, or to 
his !rife as original beneficiar, for a perio&l of 20 years and I' or lii'e 
there;!I'ter of the s«rvivor, in consider;!tion of the pay»!cnt of 
premium of $435. 50 e;!ch year for 25 y&", «s. The insured s«rrendered 
the policy upon its n!at«rity as;«! &«do!vn!ent November 13, 1939, in 
excha«ge for a supplement, !ry contr;!ct incom& certificate. ivhich pro- 
vided I' or the p;!yment of 240 installments of $50 each o!! the first of 
each month to the ins«rcd if living or, if not living, to his ivife& the 
original beneficiary. Should either be livin«on Noven!ber I, 1959, 
the company agrees to continue such payment to the survivor for life. 
D«ring the continuance of the paymc«t of the 240 instalhnents, excess 
interest at the rate dech!red by the co!npany ivill bc ad&lcd to the pay- 
me»ts. AVhile the 240 payn!ents are being ma&le, the recipient is 
privileged upon notice to the company to receive, il!stead oi the con- 
tinued payments, the corn!««ted v;!h!e of any unpaid installments. 
Provision is made for the payment oi' such commutecl ! alue to others 
in the event of the death, prior to payment in full of the 240 install- 
ments, of the insured and his xvife. During the term of the policy 
the insurecl elected to have the annual diviclends, !vith the exception 
of the clividend for 1939, applied to the purchase of paid-up addi- 
tional endoivn!ent insurance. Under tl;e provisions oi the policy, the 
insured divas entitled to!vithdra!v at any time the cash v;!lue of such 
pai&1-up ad&kitional endo!v!nent insurance. The amo««t oi the divi- 
d&ends thus applied is $2, 286. 14. At the time the policy matured, the 
proceeds of this paid-up;!dditional insurance, amountin&r to $3, 017. 54, 
and the 1939 dividend of $82. 44 !vere paid in cash to the ins«red. 

The &kuestio»s presentecl are (1) the amount taxable, if any, at 
mat«rity of the policy, and (2) the a!nount tax;&ble !vith respect~ to 
the inst;!llments pay;!ble thcrcuncler el«ring the year 1939 and there- 
after. The following items are involved: 
1. Total regu!ar insnrance preminms for en&ioxvment $10, 554. 70 
2. Amount paid to taxpayer in Xoven&her, 1999, as snrren&ler value 

of 1«15 — 1M8 dividend ad&litions 3, 017. 54 
H. 1999 cash divi&lend paid in Xoven&her. 1999 82. 44 
4. Monthlv in. . tallments of $50 each paid in Maven&her and D&-cem- 

ber, 1999 100. 00 

As in&kicated, the cash premiums paid for the endowment aggre- 
gated $10, 554. 70. The dividends of $2, 286. 14, ivhich at the insure&1's 
option!vere appliecl to the purchase of additional paid-up endo~vn!ent 
insurance, constitute a return to the insured of p! emiums of a mutual 
insur;!n&. e company, !vhich is like!vise true of thc 1939 cash clividend 
of $82. 44. (Section 19. 22(a) — 12 of R. g«kations 103. ) ('ouse&I«ently, 
$8, 186. 12 ($10&554. 70 — ($2, 286. 14+$8 . 4-1=) $', 368. 58) is regarded as 
the consideration paid for the endo!vment contract. 

On the mat«rity of the contract in 1939, it yielclecl an annuity of $50 
", month for 20 years certain to the ins«red, or to his ivife as successor 
annuitant m'ithin the period certain, and for the duration of the s!!r- 
vIvor's life thereafter; and the paid-up additional insurance yielded 
cash proceeds of $3, 017. 54, or $731. 40 ($3, 017. 54 — $2, 2&86. 14) in excess 
of its cost. The amount of $731. 40, ~vhich is the excess of the amount 
received over the diviclends used to purchase paid-up additional en- 
dowment insurance, such additional endo!vment insurance being paid 
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in cash at maturity, is taxable income to the insured in the year of 
receipt. 

S«tion 22(b)2 of the Internal Revenue Code, with respect to 
annuities, provides in part as follows: 

Ann«ities, etc. " * * Amounts received as an annuity under an annuity 
or emlowment contract shall be included in gross income; except that there 
shall be excluded from gross income the excess of the amount received in the 
taxable year over an amount equal to. 3 per. centum of the aggregate premiums 
or consideration paid for such annuity (whether or not paid during such year), 
until the aggregate amount excluded from gros= income under this chapter 
or prior income tax laws in respect of such annuity equals the aggregate 
premiums or consideration paid for such annuity. 

Section 19. 22(b) (2) — 2 of Regulations 103 states in part: 
As&unities. — * * * Such portion of each installment payment of an an- 

nuity shall be included in gross income as is not in excess of 2 per cent of the 
aggregate premiums or consideration paid for such annuity, whether or not 
paid during the taxable year, divided by 12 and multiplied by the number of 
months in respect of which the installment is paid. As soon as the aggregate 
of the au&ounts received and excluded from gross income equals the aggregate 
premiums or consideration paid for such annuitv, the entire amount received 
thereafter in each taxable year must be included in gross income. 

Accordingly, $40. 94 ($8, 186. 12 X . 03 = — $245. 58 —: 12= $20. 47 X 2. ) of 
the total annuity payments of $100 received by the taxpaver in 1939 
is required to be included in the gross income of the recipient and 
$59. 06 is excludecl as tax-free income. Assuming that like provisions 
of the Internal Revenue Code will remain in effect for the calendar 
year 1940, $245, 58 ($8, 186. 12X. 03) would be includible in gross in- 
come in the annuitant's return for that year and the remaincler of 
the $600 annuity, or $354. 42, received in that year would be excluded 
from gross income. 

During the period certain, excess interest is added annually to the 
annuity payments, the first such payment to be made in 1940. Any 
such excess interest is taxable in the year of its receipt. 

SEOTIQN 19. 22(b) (2) — 2: Annuities. 1940 — 48-10494 
I. T. 3428 

IVTERNAI REVENCE CODE AND REVENCE ACT OF 193S. 

Disability retirement pay received by a civil service employee 
pursuant to section 6 of the Civil Service Retirement Act of 1020, 
as amended, is includible in gross income, for Federal incom&' tax 
purposes, to the extent and in the manner provided by section 
22(b)2 of the Internal Revenue Code and the Revenue Act of 103S. 

Advice is requested whether the disability retirement pav rece'. ved 
by A from the United States Government is taxable under seel. ion 
22(b)2 of the Internal Revenue Code, or is exempt from taxation 
under section 22(b)5 of the Code. 

A was employed in the classifiied United States civil service un&i 
December, 1937, when she became ill. She was retired on account o, - 
disability in 1938 in accordance with the provisions of section 6 of tile 
Act approved May 29, 1930 (chapter 349, 46 Stat. , 468). entitled «&& 

„ 

Act to amend the Act entitled 'An Act to amend the Act. entitled «A„ 
Act for the retirement of employees in the classified civil service, and 
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for other purposes, " approved May 22, 1920, and Acts in amendment 
thereot, ' approved July 8, 1920, as amended. " The pertinent pro- 
visions of section 6, supra, read as follovvs: 

8&c. 0. Any en&ployee to whom this Act applies who shall have served for a 
total period of not less than five year, , aud who, bei'ore been&ning elig''ble for 
rctirenxent under the conditions define iu the preccdiug sections hereof, beconxes 
totally disabled for useful and etlicient service in the grade or class of position 
occupied by the eu&ployee, by reason of &yiae;&se or injury noi due &o vicious habits, 
iutezuperance, or willt'ul misconduct ou the part of the employee, shall upou his 
owu appyicatiou or upou the request or order of the head of the department, 
branch, or indepen&lent oflice concerned, be retired on an annuity computed in 
accordauce with the provisions of section 4 hereof 

Section 22(b)2 of the Ixxternal Revenue Code, in so far as ap- 
plicable. reads as follows: 

Amounts received as an annuity under an annuity or endowment 
contract shail be in('luded in gross iucome; ex& ept that there shall be exclud& d 
from gross income the excess of the au&ount received in the taxable year over 
au an&onnt equal to 8 per ceutu&n of the aggregate premiums or considera&iou 
paid for such annuity (whether or not paid during such year), until the ag- 
gregate auxount excluded from gross i»con&e under this chapter or prior income 
tax taws in respect of such annuity equals the aggregate premiums or con- 
sideration paid for such annuity. 

Section 22(b)5 of the Internal Revenue Code provides, among 
other things, that there shall be exexnpt from I&'ederal incoxne 
taxatxoxl: 

Amounts received, through a&cident or health insurance or &mder 
worlrmeu's compensation acts, as corny&ensation for personal injuries or 
sickness 

The Bureau holds that annuities paid to retired employees by 
the United States 6»vexnment are subject to Federal income tax 
to the extent and in the xnanner provided by section 22(b)2 of the 
Internal Revenue Code a»d the correspontli»g sectio»s of prior Rev- 
enue Act. . (See s ction 19. 22(b) (2) — 2 of Regulations 108; T. D. 
8112, C. B. 4, 76 (19 1); and I. T, 2984, C. B. XV — 1, 87 (1936). ) 

The Fed& &al Compensation Act of Septen&ber 7, 1916 (89 Stat. , 
742), provides, among other things, that the I, nited States shall pay 
compensation on accou&nt of &leath or disability of an employee of the 
Federal Govern»xexxt resulting fxom a personal injury sustained 
whil ~ in tile, performance of his duty. Section 5 of the Act approved 
May 22, 1920, supra. provides that no pers'on shall be entitled to 
receive an annuity under that Act and compensation under the Act 
of September 7, 1910, supra, covering the saxne pexiod of' time, but 
thai that px'ovision shall not& be so construed as to bar the ri«ht of 
any claimant to the greater bcne6t conferred by either Act, for any 
part of the same period of time. 

In I. T. 8281 (C. B. 1989 — 1 (Part 1). 97) it is hehl tlxat compen- 
sation paid by the I, nited States under the provisions of the I&'ederal 

Compensation Act of September 7, 1910, supra, on account of dis- 
ability or death of an employee of tile I&'ecleral Government resxxltixxg 
from a personal ir;jury sustained by the employee vvhile in the pex- 
formance of his ditty comes witixin the provisi&ms of section 22(b)5 
of the Revenue Act of 1988 and is, therefore, not subje& t to Federal 
income tax. The provisions of section 22(b)5 of the Internal Rev- 
e»lie Code& supra& are 'tile same as tllosp. Of sectioxl 22 (b) 5 of the 
Revenue Act of' 1988. It is stated i» I. T. 8281, supr;x, that the pro- 
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visions of the A. ct of September 7, 1916, are similar in many respects 
to those of the so-called workmen's compensation acts of the various 
States. 

Ii, does not appear that the provisions of the Act approved Slay 
22, 1920, as amended, usually referred to as the Civil Service Retir'- 
ment Act, are similar to those of the so-called workmen's compensa- 
tion acts of the various States or that the annuities pa, id thereunder 
represent compensation for personal injuries or sicl. -ness as contem- 
plated in section 22(b)5 of the Co;le. It is, therefore, held that 
the disability retire ment pay received by A from the United States 
Cxovernment is subject to Federal inconle tax to the ext, ent and in 
the manner provided by section 22(b)2 of the Internal Revenue 
Code and the coiresponcling section of the Revenue Act of 1938. 

SEcTIoN 19. 22(b) (4) — 1: Interest. upon State obligations. 

INTERNAL PEVL'NUE CODE. 

Securities issued by limited dividend housing corporations organized 
under the Public Housing Law of New York, 1939. (See I. T. 3411, 
page 103. ) 

SECTION 22(c). — CrROSS IXCOi&IE: INVENTORIES. 

SEcrIoN 19. 22(c) — 1: Need of inventories. 1940 — 29 — 10328 
T. D. 4981 

TITLE 26 — INTL'RXAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 19. — 
INCOME TAX. 

Ameudiug section 19. 22(c) — 1 of Itegulations 108 relative to ueed 
of inventories — Inventories of containers. 

TREASI RY' DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVEXI E, 

8 ashington. D. P. 
To Collectors of Internal Revenue and Others Concerned: 

Section 19. 22(c) — 1 of Regulations 103 [Part 19, Title 26, Code of 
Federal Regulations, 1940 Sup. ] is hereby amended to read as 
f ollows: 

SEc. 19. 22(c) — 1. Feed of tnieatoties. — In order to reflect the net income cor- 
rectly, inventories at the beginning and end of each taxable year are neces- 
sary in every case in which the production, purchase, or sale of merchandise 
is an income-producing factor. The inventory should include all finished or 
partly finished goods and, in the case of raw materials and supplies, only those 
which have been acquired for sale or which will physically become a part of 
nierchandise intended for sale, in which class fall containers, such as kegs, 
bottles, and cases, whether returnable or not, if title thereto will pass to the 
purchaser of the product to be sold therein. 3Ierchandise should be included 
in the irnentory only if title thereto is vested in the taxpayer. Accordingly, the 
seller should include in his inventory goods under contract for sale but not yct 
segregated and applied to the contract and goods out upon consignmeut, but 
should exclude from inventory goods sold (including containers), title to wh;ch 
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I as passed to the purclmser. A purchaser should inc!»de in inventory merchan- 
dise purchased (inclu&li»g cont;&iners), title to &vhich has p &ssed to him, although 
such merchaudise is in transit or for other r&:&s»»s has»ot be«n rc&luced to 
physical possession, but sho»ld not include goods o&xl&r&d for future dcliv- 
& ry. transier of title to vvhich has not yet been effected. (Rut sce section 
1(!. " (d) -1. ) 

(This Treasury decision is issued under th'e authority contained in 
sections 22 and ()2 of the Internal Revenue Code (58 Stat. 

& 9, 82). ) 
GI;z T. Hzzvznlvr& 

Commissioner. of Ir&ter'r&«l Beuer&ue. 
A. pproved July 8, 1940. 

Hzanzr, r K. GasTov& 
Acting 8ecretr&n~g of the Treavt&~g. 

(Filed with the Division of the Federal Register July 8, lo40, 10. 03 a. m. ) 

SECTIOX 23(a). — DKDIICTIONS I ROM GROSS 
IXCO3[E: EXPKXSES. 

SzcTlov 19. 23(a) — 1: Business expenses. 

IETzaxAL EEVI, 'I" 1 E CODE. 

1940 — 87 — 10415 
I. T. 3403 

Deductibility of costs incident to the expense of training appren- 
tices. 

Advice is requested whether costs inciclent to the training of ap- 
prentices ale deductible frcnl gross income for Federal income tax 
pilI'poses. 

In the determination of taxable»et income, the Bureau allows as 
ordinary and necessary expenses costs incident to the. trai»ing of 
apprentices, inclucling wages of apprentices and i»structors, cost of 
related instruction, and the cost of materials used exclu. ivel&y in the 
program. The allovvance of these items as deductions for I&ederal 
income tax purposes is authorized by section 23(a) of the I»ternal 
Revenue Code, which reads in part as folio&vs: 

In computing uet income there shall be allowed as deductions: 
(a) I!xpsr&sss. — 

(1) ln ge»e&«h — All thc ordinary and necessary expenses paid or in- 
curred during the taxable year in carryi»g on any trade or business, i»- 
el»di»g - reasonable allowauce for salaries or other con&peus;&iiou for 
personal services actually rendered 

Small items of equipment. having a life of not more than one year 
which are used exclusively in the program of training apprentices 
may be deducted in determining tax;ible income undler the authority 
of the above-quoted provisions of the Internal Revenue Code. Items 
of equipment having a useful life in excess of one year should be 
capitalized and the cost thereof recovered through depreciation alloiv- 
ances in accordance with the provisions of section 28(1) ot the 
Internal R, evenue Code. 
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SEcTIoN 19. 28(a) — 2: Traveling expenses. 

INTERNAL REVENCE CODE. 

1940 — 80-10341 
I. T. 8895 

Locomotive engineers and other rai)road trainmen, who are re- 
quired to ren!ain at away-from-home termin ns in order to obtain 
necessary rest prior to making a further run or beginning a return 
run to the home terminal, are entitled to deduct for Federal inco!ne 
tax purposes the cost of room reutal and meals while away from 
home on such runs, 

Advi&. e is requested whether locomotive engineers and other rail- 
road trainmen are entitle&1 to deductions, for Federal income tax pur- 
poses, of their expenses for room and board while away from home. 

It appears that many locomotive engineers and other railroad train- 
men are assigned to runs extending over dist;!nces of several hundred 
I»iles. On arrival at away-from-bonze terminals on such runs, they 
are released from service for suflicient time to secure necessary rest. 
Thus, they are required to pay for room rental and meals from the 
time they leave their homes until they return. As they receive no 
allowances from their employers for such expenses, pay&nent is made 
out of (lair personal funds. 

Section 23(a)1 of the Internal Revenue Code provides that in 
computing net income there shall be allowed as deductions- 

All the ordinarv and necessary expenses paid or incurred during the 
taxable year in &;!rrying on any trade or business, includ!ng " * " traveling 
expenses (including the entire amount expended for meals and lo&lging) &vhile 
away from home iu the pursuit of a trade or business 

Section 19. 28 (a) — 2 of Regulations 108, relating to traveling 
expenses, states in part: 

If the trip is solely on business, the reasonable and necessary travel- 
ing expenses, including * ~ * meals, and lodging, are busiuess expenses. 

(a) If, then, au individual, whose business requires him to travel, receives 
a salary as 1'ull compensation for his services, without reimbursemeut for travel- 
ing expenses * * * his traveling expenses, including the eutire amount 
expeuded for meals and lodging, are deductible from gross income. 

It is held that locomotive engineers and other railroad trainmen, 
who ale required to remain at aavay-from-home terminals in order 
to obtain necessary rest prior to making a further run or beginning 
a return run to the home terminal, are entitled to deduct for I~'eder;&k 

income tax purposes the cost of roonI rental and meals while away 
from home on such runs. 

SEcTIoN 19. 28 ( a ) — 6: Compensation f or personal 
services. 

INTERNAL REVENUE CODE. 

1940 — 42 — 10458 
I. T. 8417 

Salaries paid by employers during the present em&. rgency to em- 
ployees who are absent in the military or naval service, or who are 
serving the Ooverument in other wavs at a nou!i!ral cou!pensation, 
but who intend to return at the conclusion of the erne! gency, are 
allowable deductions from gross income for Federal income 
purposes. 

Advice is requested whether the M Company, which intencls to make 
payments of salaries to employees xvho are called for militaly service 
may deduct amounts so paid from gross incolne for Fedel'al inconIe 
tax purposes. 



In 1917 an&1 1918 many employers adopted tlie prttctlce of making 
such paynients. At that time the question arose &vhether employer~s 
could deduct the amounts so paid froin their gioss income. It was 
held that sahiries pa, i&l by employers to employees who were absent 
in the military or nav&il service or &veto serving the Crovernment in 
other &vays at a Domini&i coinpensation, but who intended to return at 
the conclusion of such service, were allowable deductions from gross 
income. (See article 108, Reguhitions 45 (1920 edition), promulgated 
under the Reve»ne Act of 1918. ) 

The same rule ivill apply to salaries paid during the present 
emergency, 

SzcxioN 19. 28(a) — 10: Rentals. 

INYEI&NXL EEVENUE CODE. 

1MO — 80 — 10850 
I. T. 8396 

For Fe&leral inc»ale and excess profits tax purposes, the N Com- 
p'&&&1 m;&1 alnort&ze ovel' tlie 8-ye ir peri«&i »f a h", &se the & «, t of a 
building and pe&un;&nent euuipine&it to be used for manufa& turing 
certain artich. s in connection with the national defense prograni. 

Advice is requested whether, for Federal income aiul excess profits 
tax purposes. the N Company, a wholly owned subsidiary of the N 
Company, may amortize over an 8-ye«r period the cost of erecting 
buildings~and purchasing;in&i iiistalling permanent equipinent for the 
manufacture of certain articles in connection with the national 
defe!ise program, 

AVith a vi'cw to enabling the N Company to increase its capacity 
for the production of certain. articles and facilitating the delivery 
thereof at, an accelerated rate of production, the Reconstruction Fi- 
nance Corporation, or a subsidiary of the Reconstruction Finance 
Cornoration, will acquire title in fee to a tract of land and will lease 
sucli tract to the N Companv for a period of ei»ht years with a ri»ht 
of renewal for a similar periocl. The N Company will construct upon 
said ti act of' land a manufacturing plant, including tlie erection of 
buildings and the purchase and ins~tallation of' permanent equipment 
therein. In order to finance the construction of the pl int, the Recon- 
struction Ii'inance Corporation has agreed to lend to tlie N Company 
an amount equal to its cost, tlie loan to be repaid ivithin eight years 
from the proceeds of the sale of the articles to be maniifactured 
therein and to be secured by a mort&gage on the buildings and equip- 
ment. 

The existing taciliti& s of the AI Company are modern, efficient& and 
Lles1gile&l to pl'od. &lee:11'tlcles of the chai"iiclel' to be &nallufaciured in 
the new plant of the X Company in su%cie»t quaiitities to meet tlie 
clemand which existecl for such articles prior to the emergency de- 
clared by tlie President of the Ignited States on Septcniber 8, 19:l9, 
to exist. Notwithstanding the f;ict that the buildin», and peru&anent 
equipment of the N Com»;iny placed upon the tract of land le;ised 
by that company, as lessee, would revert to the. Reconstruction I&'i- 

nan&e Corp;&iatioi!, or its subsitliaiy, as lessor, upon the terniination 
of the lease unless the option of renewal is exercised, the f'icts do not 
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show with reasonable certainty that the lease will be renewed since 
the present facilities of the M Company are sufEcient to meet the 
demand for such articles which would probably exist if the emer- 

gency or thc national defense program should end before the expira- 
tion of the original term of the lease. 

Based upon the foregoing facts, it is held that for Federal income 
and excess profits tax purposes the N Company &vill be entitled to 
amortize the cost of the buildings and permanent equipment ref& rred 
to above over the 8-year life of the lease from the Reconstruction 
I&'inance Corporation or its subsidiary. (Regulations 103, section 
19. 23 (a) — 10. ) 

SECTION 23(c). — DEDl. CTIO~S FPOM GROSS 
INCOME: TAXES GLXERALLY. 

SxcT&ov 19. 23(c) — 1: Taxes. 

I'ATRRXAL Pl. V1. 81 E CODD. 

1940-2(-10306 
I. T. 3388 

Property taxes in North Carolina, beginning with taxes as, e~ cd 
as of January 1, 1940, should bc accrued as of January 1 by tax- 
payers whose books are kept on the accrual basis. Taxes assessed 
as of April 1, 1939 (under the old law), should be accrued as of 
April 1, 1989, iu accordance with G. C. II. 189'9 (C. B. 1937 — 2, 91). 

Advice is requested as to the proper taxable period in which accr;lal 
should be made, for Federal income tax purposes, of the property taxes 
imposed under the 1939 North Carolina Machinery A" t. 

Sections 302 and 1401 of the Machinery Act of 1%9 (chapter 810 of 
the Public Lavvs of North Carolina, 1989), effective April 8, 1939, 
provide: 

SEa. 802. Date as of &chich assess&sent is to be n&ade, 
All property, real and personal, shall be listed or listed and assessed, as the case 

may be, in accordance with ownership and value as of the 1st day of April, one 
thousand uine hundred thirty-nine, and thereafter all property shall be listed or 
listed and assessed in accordauce with ownership and value as of the 1st day of 
January each year. 

SEc. 1401. Date as of &ahtch lien attaches. 
The lien of taxes levied on property and polls listed pursuant to this act shall 

attach to real estate as of the day as of which properly is listed, regardless of the 
time at which liability for the tax nlay arise or the exact amouut thereof be 
determined. 

In G. C. lM. 18929 (C. B. 1%7 — 2, 91) it was held that under the North 
Carolina Machinery Act of. 1%7 ovvnership of property on April 1 
was the event which determined the liability for taxes thereon and that 
North Carolina property taxes should be accrued as of April 1 by tax- 
payers whose books are kept on the accrual basis. In view of the 
changes made by thc enactment of' the North Carolina Machinery Act 
of 1939, it is held that, beginning vvith taxes which are assessed as of 
January 1, 1940, North Carolina property taxes should be accrued as 
of January~ 1 by taxpayers whose books are kept cn an accrual basis. 
Taxes assessed as of April 1, 1%9, should be accruetl& as of April 1, 1939, 
in accordance with G. C. M, 18929, supra. 



SEcTIoN 19. 28(c) — 1: Taxes. 

IIVTER&I. VL REVL'RUE CODE. 

1040 — 27-10307 
I. T. i»80 

'I'he t;ix on motor fuel ]& vied by the State of Texas umlcr cliaptcr 
44 of the la&vs of 1!fad, ;fs aine»ded throu 'ff the calendar year 1%9, 
is deductible as a tax iu the Fedeiul income tax return of. !he con- 
sumer who p;iys it;i»d to wh&un it is not refunded. Ii&»v& v& f, the 
annfuut of the t;ix niay not be deducted separ;itely as a tax if it is 
added to or made a part &ff the busi»ess expenses ot' th&' cons»incr 
or is otlierivisc used to reduce his uet income. 

Advice is refine. (e&l whether the motor fuel tax imposed by the State 
of Texas is deductible for I& ederal income t. ;ix purpos'es by a consumer 
in his returii for the year 1080. 

Reference is inacle to I. T. 2(i 87 (C. B. XII — 1, 82 (1M») ), wliich held 
(hat the gasoline tax imposed under the proviisions of as& act of the 
Texas I. egislature effective May 5. 1081, is cle&luctible by the consumer 
in accordance with the provisions of seci. ion 23(c) of the Revenue Act 
of 1082. 

Chapter 08, General Laws of Texas, 1031, which was the basis for 
the riiling in I. T. 2087, supra. was repealed by chapter 44 of the laws 
of 1MB, eRective Mirch 21, 1033. The motor fuel law has since been 
amenclecl by the Laws of' Texas, 1%5, eRective May 11, 1085, and by 
the Laivs of. Texas, 1080. The law imposing a tax on motol' fuel by 
the State of Texas is foun&1 in volume 20 of Vernon's Texas Civil 
Statutes, pages 117 to 142, articles 7005a — 1 to 70(i5a — 18. Pcitinent 
provisions of' tlie lavv read &is follows: 

ART. 1065&& — 2. Occupati&»f ur excise taa; f at&; reports by distributors to 
compt& oller- 

(a) There is herel)y imposed au occupation or ex&inc t ix of four (4) ceiits ou 
each galloii of motor fuel or fractional part thereof. The said tax sliall accrue 
and be paid as hereinafter provided upon the firsi. sale in Texas. 

(b) The tax shall accrue on the first sale so that a siiigle tax only will be 
collected ou tile silllle g illou of motor fuel, it being intended to ii»pose the tax 
at its source in Texas, or as soon thereafter as such motor fuel may be subject 
to being taxed. 

(d) Every distributor making first sale of motor fuel shall pay to the State of 
Texas an occupation or excise tax equal to four (4) cents per gallou or frac- 
tional part thereof, so sold, distributed or used, and such tax shall be due and 
payable at the oflice of the comptroller at Austin, Tex. , on the 20th day of each 

onth, the same to be based on such sales or use made during tlie caleudar i»oui h 
uext preceding 

(e) Provided, however, that the tax on 1 per cent of the taxable gallonage 
shall be deducted by the distributor to cover losses and the expense of cuniplyiug 
with the provisions hereof. 

(f) If any distributor, or other person, shall export or lose by fire or other 
accideut, any motor fuel, so that the same may never be made use of wiihiu this 
State, after the tax has been paid on such motor fuel, claim for refuild nlay be 

EIowever, no claim shall be made for such loss duc to any oue 
accident or export of less than one hundred (100) gallons, Provicled. ho&v& ver, 
that showing must be made that said tax v;as paid, and the comptroller shall 
deduct from such refund made under the provisions of this act, the 1 per cent 
allowed above. 

If' 

ART. 7065a — 13. Ezeraptions and ref&fndsf license to handle exempt fuel; pay- 
tnents into l&ighu&ay motor fuel tars fund- 

(a) Any person who purchases motor fuel in the State of Texas, and any 
distributor who appropriates motor fuel for use when such motor fuel purchased 
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by such person or us& d by such distributor for operating or propelling any station- 
ary gas engine or tractor used for agricultural purposes, motor boats, aircraft, or 
for auy purpose other th;»& use in a u&otor vehicle operated or intended to be 
«p& &;&t«1 in whole or iu part upon any of the public highways, roads, or streets 
&&f the State of' Texas on which motor fuel tax has been pai&1, either direc11y or 
indirectly, shall be refunded the amount of such taxes so paid by the distributor, 
exclusive of the deduction for evaporation and lo, s ~ * ~. The tax actually 
p«ld by any distributor or persou shall be refunded as provided herein on motor 
fuel not subject to the tax. 

Section 23(c) of the Internal Revenue Code provides that in com- 
puting net income there shall be allovved as deductions taxes paid or 
accrued within the taxable year, with certain exceptions not he&e 
material. Section 19. 23(c) — 1 of Regulations 103 states that in general 
taxes are deductil&le only by persons upon wholn they are imposed. 

It is clear from the State la&v that the distributor is the one to Ivhom 
the State looks for actual payment, of the motor fuel tax, but the tax 
is not, imposed upon the distributor inasmuch as, under article 706&a— 
13(a), it is provided that a refund of the tax shajl be made to the 
consuiner vvho uses the motor fuel for purposes other i. han in motor 
vehicles on the public highways. The provisions for refund thus 
indicate the legislative inte~nt tltat the tax is to be paid by the users of 
the motor fuel. 

Accordingly, it is held that the tax on motor fuel levied by the State 
of Texas uII&ler chapter 44 of the laws of 1033, as amended through 
the calenclar year 1039, is decluctible as a tax in the Federal income tax 
return of the consumer who pays it and to nhom it is not refunded. 
However, the amount of the tax. may not, be deducted separately as a 
tax if it is added to or made a part of the business expenses of the 
consumer or is otherwise used to reduce his net income. 

SEOTIDN 10. 23(c) — 1: Taxes. 
(Also Section 42& Section 19. 42 — 1. ) 

1940 — 28 — 10325 
I. T. 3390 

INTICRNAL REVENUE CODE AND RL&'VICN1'I': ACT OF 1088. 

I. T. 3278 (C. B. 1039-1 (Part 1), 76), relating to amounts contrib- 
uted by an employer to the New York uneinployment insurance 
fund, is modified, with respect to the treatment as taxable income to 
the employer of the amount of credit or refund of such contributions, 
to accord with the views expressed in G. C. M. 22163. (See page 76, 
this Bulletin. ) Since I. T. 3278 modified hfimeograph 4564 (C. B. 
1037 — 1, 93), and Mimeograph 3058 (C, B. XI — 2, 33 (1932) ) as modified 
by MinIeograph 4564, this ruling has the eA'ect of reinstating those 
mimeographs. 

SEcTIDN 19. 23 (c) — 1: Taxes. 

INTERNAL REVENUE CODE. 

1040 — 29 — 10329 
I. T. 3392 

The tax imposed by section 2 of Act No. 142, Public Acts of 
3Iichigan, 1918, as amended, upou certain classes of intaugible 
personal property, which property becomes exempt from further 
taxation, is deductible for Federal income tax purposes under sec- 
tion 22(c) of the Internal Revenue Code. 

Advice is requested v-hether the specific tax of $5 per thousand face& 
value imposed by section 2 of Act No. 142, Public Acts of Michioan 
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1913& as amended, upon certain classes of intangible personal property 
is deductible for I'ederal income tax purposes. 

Act Xo. 142, supra, is entitled "An act to prm i&le for the asse. -sn&cnt 
and the collection of a specific tax upon secured ilebts other than debts 
secured or evidencecl by niortgages and liens upon real property, and 
v hich mort«ages and liens aie iecorded in &&lichigan * *, " Sec- 
tion 4 of that i&ct provides tlrat secured debts upon which the . l&ecific 
tax i!as been paid shall be exempt from further general taxes under 
the laws of the St;!te oi Alichigan. Act iXO. 142 was repealed by Act 
Xo. 801. Pubhc ancl Local Acts of &&lichig!&n. 1939& miposing a tax on 
intangible personal property for the calenclar year 1940 and e;ich year 
thereafter. Secti&m, '3(b)2 of Act Xo. 801 provides for the exempt- 
tion of ce. tain intangible property on which the specific tax was paid, 
prior to the effective date of tliat act. under the provisions of Act 
No. 142, as amencled. Thc tax here in &[ucstion was paicl in 1989 under 
the provisions of Act Xo. 142, an&l prior to the efFective date of Act 
Xo. 801. 

A tax is an enforced contribution, exacted pursuant to legislative 
authority in the exercise of taxing power an&i imposed anil collected 
for the purpose of raising revenue to be used for public or govern- 
mental purposes. In the instant case. Act Xo. 142& supra, imposing 
the specific tax provides that one-half of the spec&ific tax collected 
shall be credited to the general funcl of the county and that the other 
one-half. shall be c! edited to the general fund of the State for oeneri!I 
S', ate pmposes. It is apparent that the specific tax iniposed by Act 
Xo. 142 wa. for the purpose of raising revenue. 

Section 2:3(c) of the Internal Reveiiue Code provides that in com- 
puting net inc&&nie there shall be allowed as deductions taxes paid or 
accrued within the taxable year, vvith cert;!in exceptions not liere 
material. Section ll&. 2&3(c) — 1 of Re«ulations 10'3, relating to the 
Internal Revenue Code, states that in gener;!1 taxes are cleductible 
only by the person upon whoin they are iniposed. 

It is held, therefore, that the specific tax imposed by Act Xo. 142 
of the Publ', c Acts of 31ichigan, 1918, is an allow:!ble deduction for 
Impeder;!l inc&une tax purposes as a tax in the return of the owner of 
the intangible personal property upon whoni the tax is imposed ancl 
who pi!id the tax prior to the effective &h!'ie of Acti Xi&. 801 of the 
Public and Local Acts of Michigan, 1939. The amount n&a& not. how- 
ever. be deducted sep;!rately a. - a tax if it is includecl as a part of the 
business expense of the ta- payer oi' otherwis used to reduce his net 
!!icon. e. 

SEca &ox 19. 28(c) — 1: Taxes. 

I&TERXAL PEVEXCE CODE. 

1940 — 31 — 10'3. 4 
I. T. :l &', &I 

ThE. t&&scs ou alcoholic beverages in&nosed au&1. r the Geuer;&1 1 a&vs 
of Rhode Ts&and, 1»'~3, chapter 1&37, are deductible for Yederal in- 
&o!ue tnx pnrposes oulv bv the &uauufacturers aud i&uporlers ui&ou 
~-hou& such taxes are ituposcd. 

Advice is re&[nested as to the deductibility for I& ederal income tax 
purposes of the taxes imposed upon alcoho1ic beveiages by tile State 
of Rliode Island. 
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The law under which the taxes are imposed is contained in chapter 
107 of the General Laws of Rhode Island for 1988. The pertinent 
provisions of law are contained in sections 1, 2, 8, 7, 9, 10, and 11 
of that chapter. 

An examination of the provisions of the law of the State of Rhode 
. island refe) &cd to above discloses that the legislature clearly in- 
tended to impose the taxes on the manufacturers and importers of 
alcoholic beverages in that State. 

Section 28(c) of the I»i! mal Revenue Code provides that in com- 
puting net income there shall be allowed as deductions taxes paid or 
accrued vvithin the taxable year, with cettain exceptions not here ma- 
terial. Section 19. 28(c) — 1 of Regulations 108, relating to the In- 
ternal Revenue Code, states that in general taxes are deductible only 
by the person upon v horn they are impose&1. 

For I&e&leral income tax p&llposes& the taxes imposed on alcoholic 
beverages by the State of Rhode Island are deductible only in the 
return of the manufacturer or importer of the alcoholic beverages. 
The amount may not be deducted separately as a tax if it is included as 
a part of the business expenses of the taxpayer or is otherwise used to 
reduce his net income. If the one upon ~vhom the tax is imposed 
passes it on to and collects the amount thereof from the retail dealer, 
such amount must be included in gross income. If the tax is passed 
on to the retail dealer, the amount is not deductible by him as a 
tax but forms a part, of the cost of goods purchased. If the tax is 
passed on to the consumer, the amount thereof is merely additional 
cost of the article purchased. 

SzcTION 19. 28 (c) — 1: Taxes. 

INTERNAL REVEXtE CODE. 

1940-41 — 10447 
I. T. 8414 

Real property taxes levied by the city of Pittsburgh, and by 
Allegheny County, Pa. , accrue for Federal income tax purposes ou 
January 1 of the calendar year for vrhich such taxes are imposed. 

Advice is requested as to the accrual date for Federal income tax 
purposes of real property taxes levied by the city of Pittsburgh and. 
by the county of Allegheny in the State of Pennsylvania, 

Under the Pennsylvania statutes, there is no uniformly fixed date 
f' or the assessment of property. Pittsburgh is a city of the second 
class and Allegheny County is a county of the second class. In cities 
of the second class, property is subject to dual assessment — one 
assessment for county purposes and one for city and school purposes. 
Excerpts from Purdon's Pennsylvania Statutes, Annotated, Titles 58 
and 72, containing provisions of law pertinent to the questions involved 
read as follows: 

Title 58. 
Ssc. 10081. Annual levy; reports of depart»re»ts; determination of rat~s. 
Taxes aud water-rents, or rates, in cities of. the second class shall be levied 

and assessed annually * * ~ by general ordinances prior to the 1st day 
of December of each year, which shall fix and determine the same for the ensuing 
fiscal year commencing January 1st. &' * &' (1911, May 12, P. L. 295, sec- 
tiou 1; 1915, Juue 15, P. L. ON, section 1. ) 

4 IS 



Ssc. 10211. Ti&&&c of liegi &ising aud &'iiiiiug. 
FI«rcaftcr the ii»&'&1 ye&&r iu &'. iti s of the second clos. , shak} begin on the 

di&y oi January, ' ud eud ou the gls& day of De«en&ber, of c;icl& and evi & & y«;ir. 
Title 72. 
Sso. 0020W01. Issuing of pic&«i&ts a«d icisi i& of os»&s»»i iiis iii, t&'i&&«&i«l 

geo i' s. 
(, & ) 
tk&) In couuties of the se«or&d class, the pre«& pts to mal(c tri«nnial as'(»sn&cuts 

shall ki« i»»ue&l to tl&e appointed;is «»»or» by the board for the assessment a&iil 

revision of taxes at such tin&e as the board m&iv pre»cribe, a»d return thereof 
to be u»&le i&u or before the fir»t EIo&u1ay of Nov«u&bcr as provided by cxi»iing 
law rehiting to the board fur the u»»«»»u&c»t and rcvi»iou of taxes iu said 
counties 

Ssc. &020 — 431. Issaiiig of i»«&epts a&&d i & tsi u of ass«sat&&ents in i&&te&trien»tel 
ktc« &'8. 

(a} In counties of the second class, the precepts to maire assessments in the 
years bet«cen triennial a»»c», :ucnts sliall be i»s»e&l to the appointed a»»&», ors 
bv the board for the a»»e»»meiit and re;ision of taxes at »»&li time as the board 
mav prescribe, and return th«reof made on or before the first Mon&lay of Noveniber 
as provided by existiug law relatiug to the bo ird for the asses. . n&ent and revision 
of taxes iu said counties. 

From the foregoing provisions of law, it appears that the actual 
making of th. assessmellts in Pittsburgh and in Allegheny County 
may be extended over the greater part of the yea&. While there is no 
statut&&ry provi»ion specifying the date as of which Pittsburgh or 
Allcghenv County real property taxes accrue or are assessed, or spe- 
ci}&cally provicling for personal liability for such taxes, the courts 
of the State have held that the owner of the property is personally 
liable for such taxes and that liability for the tax attaches to the 
person owning the property at the time the "assessment is leviecl and 
the tax is clue. " Whether that, assessment is at the beginning or the 
middle of the year, the pel'son charged at the time the ta~xes are 
assessed is liable for the whole tax. (I'heot'&aid v. 6yfeesfet, 27 Pa. 
Super. Ct. , 862. ) 

In P«;», ~&Ifranfa 0'ompany for Ineurancee on Likes an&j 6~rant&ncf 
A&&n&('&t&'es v. Ber()son (150 Atl. , 82) the Superior Court of Pennsyl- 
vania saicl: 

It i» clear from the principles in these cases and the legislative 
declarations tliat the o&vuer of land is and should be personally liable for taxes 
a»sessed &vhike he is the owner of the property. 

The tax year in Pittsburgh and in Allegheny County, Pa. , is the 
calenclar year. Inasmuch as it appears that the actual owner of the 
property at the time the "assessment is levied and the tax is due" 
is liable for the taxes covering the entire calendar year regardless of 
cl&ange of ownership and that liability reverts back to the beginning 
of such year, it is he, d that real property taxes in Pittsburgh and it& 

Allegheny County, Pa. , accrue for Feckeral income tax purposes on 
Jankkary 1 of the calendar year for which such taxes are imposed. 

Szcvzow 19. 28 (c) — 1: Taxes. 

IxTEI(NAL REvExnn& CODL&'. 

Cuban taxes imposecl upon sales, exchanges or assignments, andi 
gross receipts. (See I. T. 8429& page 186. ) 
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SEcTION 19. 28 (c) — 1: Taxes. 

72 

1940-50 — 10510 
I. T. 8482 

INTERVAL REVENUE CODE. 

The gaso]ine tax iniposed by the State of Alabama is deductible 
as a tax for I cderak income tax purposes by the distributor, 
refiner, retail dealer, or storer of the gasoline, and the tax on 
luk&ricating oil is deductible by the distributor, manufacturer, 
retail dealer, or storer i:hereof. If, however, the taxes aie added 
to or niade a part of the business expenses of such persons, they are 
not deductible by them separately as taxes. 

Advice is requested relative to the deductibility for Federal in- 
come tax purposes of the gasoline tax and the tax on lubricating oil 
imposed by the General Acts of Alabama for 1985. 

Section 28(c) of the Internal Revenue Code provides that in com- 
puting net income there shall be allowed as deductions taxes paid 
or accrued within the taxable year, with certain exceptions not here 
material. Section 19. 28(c) — 1 of Regulations 108, relating to the 
Internal Revenue Code, states that in general taxes are deductible 
only by the person upon whom they are imposed. %whether a gas- 
oline tax or a tax on lubricating oil levied by a State may be de- 
ducted by an individual purchaser depends upon the terms of the 
State hiw imposing the tax. 

The provisions of AlabanIa law imposing the tax on gasoline are 
contained in A. rticle XIII. chapter 4, of the General A~cts of Ala- 
bama for 1985, approved July 10, 1985, and effective August 1, 1985. 
Tlw tax on lubricating oil is imposed under Article XIII, chapter 
1, of that act. The tax on gasoline is inIposed upon every distrib- 
utor, refiner, retail dealer& or storer of gasoline, and tlie tax on 
lubricating oil is imposed upon every distributor, manufacturer, re- 
tail clealer, or storer of such oil. There is nothing in the statute, 
either kiy provision for a refund or otherwise, to illdicate an inten- 
tion or purpose to impose the taxes upon the consunier of the gasoline 
or lubricating oil. 

It is held, tin refore. , that the gasoline tax imposed by the State 
of Alaliama is deiluctible as a tax under section 28(c) of the In- 
ternal Revenue Code by the distributor, refiner, retail dealel, or 
storer of the gasoline, and the tax on lubricating oil is deductible 
by the distributor, manufacturer, retail clealer, or storer thereof. 
If, however, the t;ixes are added to or m:ide a part of the business 
expenses of such persons, they are not deductible by them separately 
as i axes. 

The conclusion relative to the deductibility of the gasoline tax is 
in accord with the conclusion reached in G. C. M 7527 (C. B. IX-1, 
99 (1980)), relating to the gasoline tax imposed by the State of 
A. labama uncler the act approved Februa, ry 10, 1928, as amended. 
The pertinent provisions of the 1985 act are not materially different 
from those of the earlier act. 

SECTION 19. 28(c) — 1: Taxes. 

INTERNAL REVENUE CODE. 

Taxes imposed by the mineral fuel law of Cuba. (See I. T. 8488 
page 187. ) 
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SEcTioN 19. 23(c) — 1: Taxes. 19 I0-, i2-10;)30 
I. T. 3-?3' 

1XTEliNAL REVI XEE CODE, 

Real estate taxes in Montgomery County, ibid. , acn ue for 
Federal iucome tax purpo-es on January 1 of the caleudar vcar for 
which they are levied. 

Ac?vice is requested as to the date of accrual of real estate taxes ni 
Alontgoniery County. 4?d. . for Fecleral income tax purposes. 

Section 11 of article Sl. volume '~, kn»otated Cocle of hlatyland 
(1939). reads as follows: 

Except as hereinafter provided, all propertv directed in this article to be 
assessed, sliall be as:essed at the full cash value thereof on the date of 
finality. 

Section 1(20) of article Sl defines the phrase "date of finality " as 
the "date as of which tares are to be levied for the taxable ve;ir in 
question and upon u. hich asses:nients beconqe final for such year * * 
Section 26 of article Sl reads in part as follows: 

(a) All ordinary State taxes shall be levied for the calendar year. 
(b) Except taxes required to be levied upon a. . es. ments made bv the State 

tax commission, all orclinarv county and citv taxes shall be levied for the same 
period a. now prescribecl by local law, and all ordinary State, county and city 
taxes shall be levied as of the saine date of finality a. non prescribed bv local 
law; provided * * "' (fi) that in anv county or city in ivhich the date of 
finalitv is not nov; specifically prescribed bv statute, all State, county and city 
taxes shall be levied as of the 1st day of Januarv of each vear as the date of 
iinalitv. 

Since a elate of fiinality is not specifically prescribed bv statute for 
taxes on real estate in llontgomery County. they are generally as- 
sessed as of Januarv l. 

The Bureau has held that ov-nership of property on the elate as of 
which assessiuent is macle is the event which determines the liability 
for taxes. and if the taxpayer's books are kept on the acriial basis. he 
should accrue property tases as of that date. (See 6. C. 31. lo30o, 
C. B. XD — 2. SO (1935), and decisions cited therein. ) That position 
is in accorcl u-ith the principle laid don-n bv the United States Supreme 
Court in I nited Atcjtea v. Anclei'son (269 U. S. , I"~. T. D. 3839, C. B. 
V — l. 179 (1926) ), v. herein it ms stated that in advance of the assess- 
ment of a taz all the events mav occur which fis the amount of the 
tax and determine the liability of the taxpayer to p;iv it. It is held, 
therefore, that taxes on real property in ~hlontgomery County. 4?cl. , 
should, generally, be accrued for Federal i»con(e tax purposes as of 
January 1 by taxpayers v;hose books are kept on the accrual basis. 

SEcTzoN 19. 23(c) — 1: Taxes. 

INTERNAL BEVERAGE CODE. 

Refunds or credits for State taxes previou:ly declucted without taz 
benefit. (See I. T. 343S, page 4N. ) 

stately' — 4l — 6 
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SEcnuoN 19. 23(c) — 3: Tnx s for local benefits. 1940-4;& — 104&6 
I. T. 3423 

IXTERXAL REVI''Xl;E CODE. 

"I"ront foot benefit &barges" assessed against property in 3lont- 
gomeiy «'uinty, Aid. , by tire Washington Suburban Sanitary Com- 
mis»i&»i f&&r water main and sewer improvements are "taxes 
ass&»arrl a ainst loc;il benefits of a kind teiuling to increase the 
value of the property;issessed" within the meaning of section 
23(c)4 of the Internal itev&nue Code. Such cliarges are uot 
deductible for I' ederal income tax purposes except to the extent 
that they are properly allocable to mainlenaiice or interest charges. 

Advice is requested ivhether "front foot benefit charges" assessed 
against, property in Moiitgomery County, Md. , by the Washington 
Suburban Snnitary Commission for water main nnd sewer improve- 
lrie»ts are deductible foi I'edernl income tnx purposes. 

In the Code of Public Local Laws of Matg'land, 1930, volume 2, 
article 16& provision is made for the incorporation of the Washington 
Suburban Sanitary District consistin«of certain parts of Mont- 
gonrery an&1 Prince Creorges Counties, Md. , a&ljncent to Washington, 
D. C. The s:initnry district is under the jurisdiction of the Wash- 
ington Suburban Sanitary Commission, which has charge of the 
construction and acquisition of water mnins and sewers in those parts 
of the counties, and is authorized to assess "front foot benefit. 
charges" against abutting property which is benefited. The amount 
assessed is added to the t:ixpaycr's bill for State, county, and other 
taxes and is desi&&g&Dated "Sanitary commission front foot benefit 
chai e. " 

Se&. tion 23 of the Internal Revenue Code provides in part that in 
computing net, income there slntll be alloived as deductions: 

(c) TxxEs GE&xssaLLv. — Taxes paid or accrued within the taxable year, 
except — ' 

(4) taxes assessed afi&ri»st locrrl hencfi4 of a lri»d tc»di»fi to l»rrrr&se tire 
&rrl»e of thr: p&'ope&tp assesserl; but this paragraph sh, . ll not exclude the 
allowance as a de&inc&ion of so much of such tax& » as is properly allocable 
to maintenance or interest charges. [Italics supplied, ] 

It is hei&1 th;it the "frc»it foot benefit charges" assessed against a 
taxpayer's property in Mc&htgomery County, ]& Id. , by the Washington 
Suburban Sanitary Commission for water mains and sewer improve- 
ments, which char&ges are nssessed agninst only the property abutting 
upon the water m~ains Mid sewers, ni'e "taxes assessed ngainst local 
benefits of n, kind tending to increase, the value of the property 
assessed" ivithin the me:ining of the above-quoted provisions of sec- 
tion 23(c)4 of the Internal Revenue Code. They are, therefore, 
not decluctible for Iredernl income tax purposes except to the extent 
that they are pl'operly 'lillocable to maintenance or interest charges. 
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SECTION 28(k). — DEDUCTIONS I&'ROM GROSS 
INCOME: BAD DEBTS 

SEcTloN 19. 28 (k) — 1: Bnd debts. 1940-28-10817 
T. D. 4978 

TITLE 20 — INTLP1XIL PL&PL''&i'L'. — CIL&1'Tl:n 1 STJBCII. 1PTER &1, 1tti!TS S, n, AXL& 
1!&. — 1NC&&1! i! T. &X 

%mending section 19. ":i i)&) — 1 of It&gula(i&»&s 1()3, arti&'le 28(lr) — 1 
of ltegnl!ti&&ns 101 and l)I, ;&n&l article 2&n(k) — I of Regulations S&i, 

and 'irti«le 191 &&f Hegulati&»&s 77, both: !. . amended l&y T&'casu&'y 
Decision -(&:88 [C. B. XV — 1, IIS (198e&) b relating io the dcducti&»i 
of b&id debts bv banks or &&ther «»!'poriitioiis which are sable«t to 
supervision l&y Yedcral authorities, &&r by State authorities iu, &in- 

taining substantially e&luivalent st&indards. 

Tnp. iscpv Drp. &Rra&ENT& 

OFFICE OF Coa131IssIVNLli 01' INTERN. iL Rrvsx i'L'. 

IVu&Ai»&/tol&& D C. 
To CoVeetors of Iute& u«/ Re«&&&&e onrZ Others Co»eeetne&l: 

P:iragrnph (c) of section 19. 28(k) — 1 of Rcguhitions 108 (Part, 19, 
Title 26, Code of Federal Re& ulations, 1NO Sup. ], para&&r;iph (c) of 
article 28(k) — 1 of Regulntions 101 [section 928(k) — 1, Title 26, Code 
of Eederal Regulations, 1989 Sup. ], the last paragraph of article 
28(1-) — 1 of Regulntions 94 [, ection 8. 28(k) — 1, Title 26, Code of Eed- 
eral Regulntioiis], nnd the last p;ir;i«mph of;irticle 28(k) — 1 of Re«u- 
lntions 86 nnd of nrti«le 191 of Re«ulations 77, both as;imended by 
Trensiiry Decision N88& npproved April 8, 1986 ( C. B. XV — 1, 
118 (1986)], are each amended to rend as follows (the pnragrnph 
designntion of (e) not being included in the;unendment of Re&ruln- 
tlons 94& 86& !in«i & 7]: 

(c) Where banks or other corporations which are subject to supe! vision by 
Vederal authorities (or by State authorities niaintaining substantially equiva- 
lent standards) in obedience to the specific orders of such supervisory oificeis 
charge off debts in whole or in part, such debts shall be «&&nclusively presumed, 
for income tax purposes, to be vvorthless or rec&&ver ible only in part, as the c;«e 
may be, but in order that any amouut of the «harge-oN may be allowed as a 
deduction for any taxable year it must be shown that the charge-off tool- place 
within such taxable year. But uo such debt shall be so conclusively presumed 
to be worthless or recoverable only in part, as the case may be, if the amount 
so charged off is not claimed as a deduction for the taxable year in which such 
charge-off takes place. If a taxpayer does not claim a deduction in its return 
for such a totally or partially worthless debt for the year in which such charge- 
off takes place, but claims such a deduction for a later year, theu such &harge- 
off in the prior year will be deemed to have been involuntary and the deduction 
shall be allowed for the year for which claimed, if the taxpayer produces suf- 
ficient evidence to sliow (1) that the amount claiined in such later year w;!s 
ascertained to be worthless or recoverable only in part, as the case niay be, in 
such year, and (2) that, to the extent that the deduction chiimed in the later 
year was not involuntarily charged off in prior years, it was ch;irged ofi iu the 
later year. 

(This Treasury decision is issued under the authority contained in 
sections 28(k) and 62 of the Internal Revenue Code (58 Stat. , 18, 82), 
nnd sections 28(k) nnd 62 of the Revenue Acts of 1988& 1986, 1984& 
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a»d 19';32 (52 Stat. , 460, 480, 26 U. S. C. , Sup. , 28(k), 62; 49 Stat. , 
1(3&&8, 167'3, 26 U. S. C. , Sup. , 28 (k), 62; 48 Stat. , 6!88, 700, 26 U. S. C. , 

( k) & 
6! j a»d 47 St It 

& 
179& 191 ) ) 

Gl. y T. HELvERING& 
Comrni'ssior&er of Inter'na/ I'&avenue. 

Approved June 27, 1940 . 
IIERRERr E. GASTON, 

Act~'n&j Hen'eta. ry oj th. e T&casu& y. 

(I'ilcd &vith the Division of the Federal Register June 28, 1940, 4:10 p. m. ) 

SEcTIoN 19. 28(k) — 1: Bad debts. 1940 — 28-10824 
G. C. M. 22168 

INTL'RXAL RI:VENL'E CODE, RI'. VENT'E ACT OI' 1088, AND PRIOR REVENEE ACTS. 

An amount recovered upon a debt previously charged off and 
allowed as a deduction for Federal income tax purposes con. titutes 
taxable income for the year of recovery regardless of whether the 
p! ior &!11&»v;u!ce of the ded»ctiou resulted in a tax benefit to the 
t a xpn ver. 

G. C. l&I. 18525 (C. B. 1037 — 1, 80) modified; G. C. 31. 208:!4 (C. B. 
1939-1 (Part 1), 102) revoked; and S. R. 2940 (C. B. IV — 1, 129 
(1&025) ) modified. Recouuneuded that I. T. 3172 (C. B. 1938 — 1, 150) 
a»d I. T. 3"&!6 (C. B. 1039 — 1 (Part 1), 172) be revol-ed; that I. T. 
3278 I&'. B. 1030-1 (Part 1), 76) be modified; aud that the acquies- 
cence in Cc &t& al Loa», &I I»nest»&e»t Co. v. Cor»»&issio«er (39 B. T. A. , 
981, acquiescence, C. B. 1030 — ", 6) a»d the acquiesceu&e in 7'he 
Xatior&al Ba«lc of Co»&»««& of Seattle v. C&r»&»&issio»er (40 B. T. A„ 
72, acquiesceuce, C. B. 1030-2, 26) be withdrawn. 

Reconsicleration has been given to G. C. M. 18525 (C. B. 1987 — 1, 80) 
and G. C. M. 20854 (C. B. 1989 — 1 (Part 1), 102), both relating to bad 
debts, with particular attention to the question of the proper treatment 
for Federal inconle tax purposes of recoveries of debts charged OIf 
and cl Iiin&!d as deductions in prior years. 

The last paragraph of G. C. M. 18525, supl 1& reads as follows: 
The deductions for bad debts conte!nplated by the clause "allowed as a deduc- 

tio» for iucome tax purposes" (as used iu (f), (g), (1&), and (i) above) refer 
to d«luctions for bad debts which accomplished a reduction in tax liability and do 
not refer to deductions for bad debts in cases in which the taxj&ayer, on account 
of other aiio&vable deductious, had ro net income irrespective of the deduction for 
bad debt;. . 

G. C. M. 18525&, supra, was published to illustrate the application of 
the provisIons of article 191 of Re«ulations 77 ancl article 28(1-) — 1 of 
Rc«ula(ions 86, both as aInended by Treasury Decision 4688 (C. B. 
XV — 1, 118 (1986) ), and the provisions of the last paragraph of article 
2'3(k) — 1 of Regulatio»s 91, wl&ich read as follows: 

)Vhere banks or other corporations!vhich are subject to supervision 1&v Federal 
authorities (o! by State authorities maintainh!g substantially equivalent stand- 
ards) in obedience to the specific o! ders of such supervisory ofiicers &barge off 
debts in whole or in part, such debts shall be conclusively presumed, for income 
tax purposes, to be v&orthless or recovcrablc only in part, as the case 1»av bc, 
in ordc& th:! t a»y amount of the chang«'- ff mav be allowed as a deduction for anv 
taxable year it must be shown that the charge-off took place within such taxabi'e 
vcar. 

The last paragraph of G. C. M. 18525, supra, in effect p&'ovides that 
there shall be no adjustment of the basis of a debt as the result of the 
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}&rior deduction of such clebt in who}e or in part, unless such prior 
deduction acco»&}&lished a reduction in tax liability. 'I he primary 
purpose of the incorporation of that para«mph in G. C. Il, 18, &2, & was 
to . 'ct forth the rule that amounts reco& ered upon debts deducted in 
}&rior years do not constitute taxable income unless such deduction 
resultecl in a reduction in t;&x liability. Thereafter, in I. T. 3172 
(C. B. ll&:&8 — 1. 1~0) there wns set forth the methocl for determining 
the extent of the benefit derived }&x the cleduction of bnd debts. Tlrnt 
rulin«. w;&=. later modified by I. T. 8256 (C. B. 1060 — 1 (Part 1). 1&2), 
in accordance with the recoinmendntion contninecl in G. C. II. 208'&4, 
supra, &vhich is discu;:ed in the next paragraph of this men&orandum. 

G. C. . &I. li, & &, &. supra, involved only bnd debt &lecluctions by banks 
or other corporations subject to supervision of Federa} or State au- 
thorities ns a result of the conclusive presumption of partial or total 
~ orthlessne. -s estnbli. hed }&y orders of Federnl or State supervisory 
cfiicer. -. . Elowever& in G. C. l[. 2&08&4. supra& it was held that the 
principle t;&ted in G. C. &I. 18, &2»'. that recoveries of debts previously 
deducted do not constitute taxable income unless the decluction of 
the debts in prior years re. ulted in a reduction in tax liability, is 
equallv applicable in cases of recoveries of debts voluntarily deducted 
by bnnl-. or other c&&rporations subject to Feclernl or State supervision 
and to recoveries &&f debts deducted by other taxpavers. It was held 
that in nnv ense in which a bnd clebt has been allo~ed as a decluction 
ancl hns hnd the eIFect of oIFsetting taxable income, the tnxpnyer hns, 
to that extent. in efFect had the benefit of a recorery of capital for 
income tax purposes, but that amount: receired in recorery of the 
debt shou}el not be treated as taxable income until the tnspayer has 
fullv recovered the capital represented by the debt either by such 
means or partly bv such means and partly by repayment bv the 
debtor. 

In I. T. 8 '& 8 (C. B. 10'30 — 1 (Part 1), 76) the principle of G. C. M. 
208, &4. supra, &vns extended to amount of State taxes refu»&led or 
credited. and it wns he}el that the nmount refunded or creditecl 
should be treated ns taxable income only if nnd to the extent that it is 
in excess of the portion of the prior deduction which did not have the 
eIFect of o}Fsetting taxable income. That ruling (I. T. 82&8) moclified 
hlimeograph:30 &8 (C. B. XI — 2. 83 (1032) ) and 11imeograph 4564 
(C. B. 1037 — 1. 03) 

& 
relating to the taxable status of refunds of customs 

duties and taxes. 
In Centra/ Loan cf. ' Inre8tment Co. v. Co»2»&c 'io&&c'& ('39 B. T. A, 

981, acquiescence, C. B. 1989 — 2, 6), the Board of Tax Appeals 
applied the rule stated in I. T. 3278, supra, in reference to taxes, 
citing in its opinion G. C. &I. 18525, supra, and G. C. II. 20851. supra. 
In The &Ãational Bank of Commerce of Seattle v. Commi;. &io«c& (40 
B. T. A. 

& 

72. acquiescence, C. B. 1989 — 2, 26, on recovery of bad debt 
issue). the Board applied the said rule to bad debts, again citing the 
above-mentioned General Counsel's men~randa. In neither of these 
Board of Tax Appeals decisions did the Board refer to its prior 
decision in Lake View Tnut ck haiti»g8 Bank v. Commi"'io»er (27 
B. T. A. , 200), in which it was held that amounts receired in recovery 
of debts a}}owed as deductions in prior years constitute taxable income 
irrespective of whether such prior deductions had the effect of reduc- 

g the taxpayer's taxable income. 
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Se«Lion 19. 32 — 1 of Hegulatioiis 103, relating to the Internal Revenue 
Cocle, provides in pait as follows: 

I';id debts or accounts charged oÃ subsequent to WI:&rch 1, 191'3, 
because of the fact tliat they iv&ire det&iariincd to be worthless, which are 
subsc&luently recovered, whe0&er oi not by suit, con, tit. ute in«&nic for the ye;ir 
in ivhich recovered, regardless of the date ivhen the an&ouiiis were charged 
otd' 

This regulation has been in etfect in all of the income tax regula- 
Lions of tlie Ti easury Department to the present time. 

Section 19. 23(k) — 1 of Regulations 103 provides in part as follows: 
Any amount subs&. quently received on account of a bad debt or on 

account of a part of such &i&. bt previously «h&irged &&ff and allowed as a deduc- 
tion for incoiiie tax purposes, must be included in gross inconie for the taxable 
year in which received. 

This regulation has k&een in effect in all of the income tax regula- 
tions of~the Treasury Department from article 151 of Regulations 62 
t o the present time. 

Prior to the issuance of G. C. &L 18525, supra, the Bureau had 
consistently held that any amount subsequently recovered on account 
of a debt previously charged ofi' and allowed as a deduction for income 
tax pui poses must be included in gross income for the taxable year in 
which received, regardless of whether the prior allowalice of the, 
deduction resultecl in a benefit to the taxpayer. A. s pointed out liereto- 
fore, in the case of Lake View Trust. k Savings B;ink, supra, decided 
prior to G. C. M. 18525, the Board of Tax~Appeals sustained the 
Bureau practice. 

Upon reco»sideration, it is now the opinion of this oKce that the 
rule sustained in the case of Lake View Trust 1 S Ivings Bank, supra, 
is the correct rule to be followed. This conclusion is in accord with the 
decision of the Suprelne Court of the United States in Buinet v. 
Sc&nfoi d &f-' Brooks Co. (282 U. S. , 359, Ct. D. 277, C. B. K — 1, 363 
(1931) ). The taxpayer in Burnet v. Sanford ct. BrooL8 Co. had 
entered into a dredging contract with the United States and, after 
having performed for ~three years at a large loss. abandoned opera- 
tions;ind sue«1 the Government for breach of warranty as to the 
cliai aeter of the material to be dredged. Judgment was recovered for 
$192&577. 59, of which $176, 271. 88 ivas the amount by which its ex- 
penses of operation under the contract exceeded receipts from it, , and 
the balance, $16, 305. 71, represented accrued interest. During the, 
years of op&eration the taxpayer had returned as gross income the 
receipts under tlie contract and had deducted its expenses paid 
in performing the conti'act. For all but one of such years the returns 
showed net kisses. The taxpayer failed to return the amount of the, 
jud&&. Inent as income in the year of receipt, and the Commissioner 
theiefore, assessed a deficiency. In upholding the action of the Com- 
nqissioner, the Supreme Court said in part: 

All the Revenue Acts which have been enacted since the adoption of the six- 
teenth aniendment have uniformly assessed the tax on the basis of annual 
returns showing the net result of all the taxpayer's transactions during a axed 
accounting period, either tlie calendar year, or, at the option of the taxpayer 
the particular fiscal year which he may adopt. 

Tl&at the recovery made by respondent in 1920 was gross income for that year 
within the meaning of these sections can not, we think, be doubted. The money 
received was derived from a contract entered into in the course of respondent s 
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"i&»&less operations for profit. lyhile it equaled, and in a loose scuse was a 
le«»'n of, er&pen&litures made iu perfoianing the. coutract, still, as the Bo&&r&1 of 

1&i&&" &ls fouud, thee~ t&&»&fit»res&&&e&e«& a dc i»dcf&&&&ti»&t the&&rt&&»scs ir&- 
c&»'&'«' t i)t tt& &' proser» ti on of th &» o & t«a&«to& th &' co» t»&& t, for th & 

pa�&'t&os& 

of 
i »!& p& ofi ts. Th&rd» & ere not capi tat i »c&'st»&c» ts, the cost of v hich, if con- 

vert«' i, n&ust erst he r&. stored f rom the proceeds he fore there is a capital gain 
tar&al&le as incouie. * * ~ [Italics supplied. ] 

Under the principle of the Supreme Court's decision in the Sanford 
Brooks Co. case. supra, items of expense incun&d in carrying on a 

tl a de or business do not l &]&r&, sent apita1 investment, the cost of 
which& if converted, must first be restored before there, is a capital 
gain t&axableas income. Bad debts charged off in any business are 
deductible under a specificprovision of the. Revenue Acts rather than 
as ordinary and necessarybusiness expenses. They are, nevertheless, 
under well-establishe&1 accounting practices, recognized as operating 
expenses of the business deductible assuch in arriving at the net 
operating o a in or loss for the periods involved. See Finney, 

Princ- 

iples 

off 
Accounting, 1 934 E&lition, Volume I, page 37, and Kester, 

Principles of Accounting, Fourth E&lition, pa&&es46, 116, and 554. 
Consequently, the amount represented by debts which become worth- 
less and are chare eel o8 in the carrying on of a tra&leor business is 
not to be con sidel ed as an investment of capital which must first be 
returned in full before taxable income is derived. Under thisprin- 
ciple, amounts recovei ed in any taxable year upon debtspreviously 
charged of and allowed as a deductionshould be treated as taxable 
incoinere&rar&llessof whether the prior allowance of the deduction 
resulted in a tax benefi to the taxpayer. 

It is the opinion of this once& furthermore, that in the case of a 
bad debt owing to a taxpayer which has not arisen in connection with 
the carrying on of a trade or business, the recovery of such a debt where 
it has been charged oQ' and deducted in a prior year constitutes tax- 
able income irrespective of whether the prior allowance of thede- 
duction resulted in a tax benefi. . In United St&t tea v. Ludey 
(274 U. S. , 295&T. D. 4046, C. B. VI — 2, 157(1927)) it was held 
that in ascertain ing the basis for computing gain or loss in the 
case of the sale of depreciable or depletableassets, the original basis 
thereof must be reduced by the amount of depreciation and depletion' 
allowable as deductions in the years during which the property was 
held regardless of whether deductions had beenclaimed. It is tobe 
observed that the Revenue Act involved in that case did not contain 
a specific provision requiring such a reduction of basis. It is believed 
that, this case stands for theproposition that, under thebroadpur- 
posesof the Revenue Acts, a taxpayer is to be charged with having 
recovered his capital to the extent th'lt the statute permitsdeductions 
f rom gross income on account thereof, regardless of whether the tax- 
payer took advantage of the deduction privilegeprovided in theRev- 
enue Acts. See also IIctr&jt&'icfc Eeafty Uo. , It&c. 

& 
v. Commi ssi oner (29 

F. (2d), 498, certiorari dismissed on motion, 279 U. S. , 876), in which 
it was held that depreciation must be deducted in;iscertaining the 
adjusted basis of depreciable property even though deductions for 
depreciation in the years sustainedconferred no tax benefit. 

The case of United Strtf es v. Lviley& supra, would seem to indicate 
that amounts recovered upon adebt, whether or not. incurred inbusi- 

constltute taxable income if in any prior year such debt con- 
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stitute&1 nn allowable deduction uncler the applicnble Revenue Act, 
even thor&»lz such de&luction ivns not clniz»ed and allowed. See S. R. 
2940 (C. B. IV-1, 129 (1925) ), modified in G. C. M. 20854, supra, in 
which it was held that under article:&2 of Regulations 45, article 51 
of Regulations 62, and article 50 of Reg»lntio»s 65, the amount of a 
de1&t written ofF an&1 ali'ozoal&le as a decluction should be treated as in- 
come for the year in wlzich actually recovered. However, in view of 
the fact that all of' the regulations beginning with article 151 of 
Regulations 62, promulgated under the Revenue Act of' 1921, have 
contni»ed the provision thnt any amount subsequently received on 
account of a bad debt or on account of n part of such debt. " previously 
charged oÃ& azzd allowed ae a derlrrr tzon foz" zzreome tax pnrpose&" 
[italics supplied] must be included in gross income for the taxable 
year i» which received, taxpayers will not be required to return as 
income any amounts rec&eived in recovery of debts except to the extent 
that such debts have been previously claimed and alloived as deduc- 
tions. As indicated nbove, however, if a debt was allowed as n deduc- 
tion in whole or in part in a prior yen. r. aznounts recovered upon such 
debt constitute taxable income in the year of the recovery to the 
extent previously allowed as a de&1»ction, irrecpeeti r e of whether the 
allowance of the deduct'ion resulted zn a tax l&enef'&t to the taxpayer. 

The foregoing is consistent with the manner in which the Bureau 
computes the gain or decluctible expense to a corporation upon the 
retirement of its bonds. Section 19. 22(a) — 18 of Regulations 103 pro- 
vides tlrat if' boncls are issued by a corporation at a discount, the»et 
amount of such discount is cleductible ancl should be prorated or 
amortizecl over the life of the bo»cls. It. further provides that. if the 
corporation purchases any of such bonds at a price in excess of the 
issuing price plus any amount of cliscount already deducted, the excess 
of the pu&chase price over the issuing price plus any amount of dis- 
count alrencly deducted is a de&luctible expense for the taxable year. 
It is provicled& however, that if the corporation purchases nny of such 
boncls at a price less than the issuing price plus any nnzou»t of cliscount 
already cleducted, the excess of the issui»g price, plus any amount of 
discount alreacly cleclucted, over the purchase price is gain or income 

'for the tnxnble year. In computi»" the income or cle&hzctible expense 
under the &egulatio»s. the Bureau hns adopted the vinv that it is 
imnznterinl whether the deductions on accou»t. of bond discount re- 
sulted in n tax benefit to the tnxpayer. 

I» view of the foregoi»«, G. C. M. 185&25, supra, is modified by 
eliminating the last paragraph thereof; G. C. M. 20854, supra, is 
revokecl; nzzd S. P. 2940, supra, is modifie&1 to n«&&rd with the vieivs 
exI&ressed herein. It is recommended that I. T. 8172&& supra, n»d I. T. 
825&6& s»pra& be revoked; that I. T. 82&& 8& supra, be modified; and that 
the ncqniescence in Cerrtr al Loan &f. I «evtrrrezrt Co. v. Commii~z'owed 
sup& n, nncl the acqniescen&'e in I'he 3'rrtiozral Banl' of Co, '. rrreree of 
Seattle v. Commz~w'or&or 

& 
supra, be wltlldrnw». 

S. P. TVExcrr-'. r, , 
Chref Cozrrrscl& Bzz&'eazz of Izzter na1 Pie&. e&zue. 
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IXTKRXAL RRVEXi E CODL'. 

[1& 19. 23(1;l-l, 

1940-38 — 10421 
G. C. il. 22201 

Contributions wc re iuade to the ii Corporation for financing tlie 
nation il convention of the X Or nnizari&&n. &&&'t&r the &xi&c»scs of 
the conveution and certain other ol&li ', &tions mere met, the excess, 
if any, &v&is to be refunded to tlie contribi!tors, each to receive such 
proportion of the ex& eel as his contribution bore to the total con- 
tribntions, subject t&& certain limitations. The expenses of the 
couveution ex& ceded the proceeds and the contribut&&rs received no 
refunds whatever. Held, the unrefnnded contributions are not de- 
ductible as bad clebts. 

An opinion is requested whether amounts contributed to the AI 
Corporation, which were to be iifundecl under certain conditions, 
constitute allowable deductions as bi«1 debts upon failure of the 
conti ibutor to receive a refund. 

X is a Xation-wide organization which held its annual convention 
in the city of R in 1989. The l&1 Corporation was formed to make 
arrangenlents for the financial obligations of the convention. In or- 
der to defray the operating expenses of the convention, requests 
ivere made for contributions to the &&I Corporation to be used for 
such purposes. At the time of contribution each contributor received 
a certificate entitled "Contributing Piembership Certificate" ivhich 
provided in part as follows: 

TH&s i. xo cEarirv that has contributed the sum of dollars 
to tbe &I Coryoration to be used bv it to assist in defraying the expenses in 
connection with the I& Coiivention in the city of It ou June, 1939, aud 
grateful acknowle&lg&uent is herebv m &de of such contributiou. 

The board of directors of the AI Corporation is visted with the sole power 
to determiue the nature and extent of its expenses aud its operations. the 
expenses of and incidental to the convention, and its decision shall be final. 
If, after such expenses and obligations have been fullv paid or liquidated 
and a sum set aside to dissolve this corporatiou, there rcmaius any &a&ass, the . il Corporation v-ill refund to the i&older of this certificate who~e n:ime appears 
thereon, upon surrender of this certificate, such yroportion of the excess as 
the face aiuount of this certificate bears to the face amouut &&f ail lil-e cer- 
tlficates; siiid refund not to exceed the amount of tbe contributiou sho~n 
thereon. 

This certificate is not negotiable and can not be assigned, and the refund, 
if auv, pavable hereunder, shall inure only to the liolder whose uame is set 
forth bereou. 

The expenses of the conver tion were in excess of the receipts and 
the contributors to the corporation were not reimbursed in any 
amount. A number of contributors claimed the contributions as bacl 
debts. 

In J S. CuPinau v. Comm~'so~'oner (19 B. T. A. , 930) 
& 

the taxpayer 
macle a contribution to a political campaign committee, and at or 
about the same time advanced funds to meet obligations of the cam- 
paign. It was understood and agreed that the t~axpayer was to be 
reimbursed for this advance out of collections which the campaign 
committee expectecl to make from certain individuals whom the cnln- 
mittee had listed as prospective contributors. The taxpayer received 
only a small amount in reimbursement. The Board held that the 
reniainder did not constitute such a debt as the statute contemplates 
mav be deducted. The Board stated in part: 
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The word debts as used in the statute is to be taken in its usual 
and ac«'pted meaning. A debt, according to Webster, is that which is due from 
one person io another wh«hcr money, goods or services; that which one p& r«&n 
is bound to ply to another or to perform for his benefit; that of which payment 
is liable to be exacted; due, obligation, liability. Words and Phrases, First 
Seri&'s, volume 2, 1864, and cases there cited. A debt is defined to be in its 
g& ueral sense a specific sum of money, which is due or ov ing from oue person 
to another, and denotes not only the obligation of the debtor to pay, but the right 
of the credi&or to receive and enforce payment. (C«a&pbell v. City of f&&diai&- 

apoiia, 67 N. E. , MO; 165 Iud. , 187. ) 
Before a deduction can be allowed on account of a worthless debt it i, essen- 

ti;il that the existence of a valid debt be established. (3lissoari V'alley Bridge 
d: Iro«no. , 14 B. T, A. , 1162. ) In tlie case of B&'de& al E«el Co. (3 B. T. A. , 814), 
we saM: 

"If the d&btor was not legally liable to the taxpayer, then there was no debt 
to become worthless. It can not become uorthlcss because of inability to estab- 
lish legally the liability for the debt, for in such a case there is not an ascertain- 
ment of wortlilessness of an existing debt, but an ascertainment of the non- 
existence of such a debt. " 

The debts which the statute permits to be charged off when ascer- 
tained to be worthless are debts where there is an obligation of the debtor to 
pav and a right of the creditor to receive and enforce payment. 

(See also section 19. 23(k) — 1(d) of Regulations 103, which provides 
that "the teim ' debts ' * * * means obligations to pay fixed or 
determinable sums of money * * *. ") 

In tile instant case the M Corporation assumed no obligation to 
repay any of the contributions unless funcls were available after pay- 
ment of exnenses and af(er the setting aside of a sum sufBcient to 
cli. , solv&'. the corporation. It does not appear that the contributors 
inten&le&1 to make a loan to thc corporation but to make a contribution 
of any amount which it should eventually be deterinined would not be 
ref unclecl. 

In view of the foregoing, it is the opinion of this Ofhce that the 
contributions &1escribed helein are not deductible as bad debts. 

J. P. AVEN& PIED, , 
Chief Counse/, Bureuu of I«te«&ul Eenenue. 

SrcrION 19. 23(k) — 1: Bad debts. 
(Also Section 23(c), S&. ction 19. 23(c) — 1; 

Section 42, Section 19. 42 — 1. ) 

1940 — '4 — 10 &42 
I. T. 3438 

INTERNAL REVENUE CODE AXD REVEXI'1. ACTS OI' 1036 AND 193S 

I, imiied retroactive application of G. C. 1I. 22163 (page 76, this 
Bulletin), r&. lating to the inclusiou in gross income of recoveries 
npon &lebis previously clmrged off and allo&ved as a de&lnctiou for 
Fe~Icral income tax pnrposes where th&'i'e was no tax benefit, and 
of I. T. 3300 (page 68, this Bulletin), relating to the inclusion in gross 
iucoine of refunds or credits for State taxes previously deducted 
for I edcral income tax purposes where tliere v. as no tax benefit. 

Advice is requested reIative to the retl. oactive, application of 
Cr. C. M. 22163 (page 76, this Bulletin), promulgated July 8, 1940, in 
xvhich it was hei&1 that an amount recovered upon a, debt previouslv 
chai" & d. OA" and allowed as a, decluction for Federal income tax pul 
poses~constitutes taxable income for the year of recovery even thou&rh 
the prior allov ance of the deduction did not result in a t &x benejit 
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In the inquiry presenteil, reference is niad« to 6. C. M. 185&2&5& (C. B. 
1937 — 1& 80), piomulgate&1 June 28, 1A7, in which it w;is held th:it 
lii tile «;ise of biillks oi otller corpo&"i&iiolls ivllich:ire subject to s&lper- 
vision by I&e&[«r;il authorities (or by St;it«aut[iorities maintaini»g 
substaii(iallv equiv;ilc»t sta»dards), ;i»io»rit, received in i «& oi «i y of 
&[&'bts dedu&tecl for;i prior y«;ir as the ies»lt of charge-oR's at the 
direction of Federal or State siil&«! vis&&ry otricers do iiot constitiite 
t;ixable inco»ie uiiless s»& li prior d«&l»etio» ac«»i&plished a re&[iic- 
tion in tax liability. It is pointed out that, in reliance upon the 
provisions of th;it i uli»g, many banks took «[ed»ctions for b;id &l&. 1&i;s 

in their income tax ret»ms i» ac«&rda»cc with the charge-oA's i»ade 
'at the direction of b;ink examineis, «v«» thoug&h the de&luctio»s did 
not res»11 in t;ix be»efits &lue to tlie fact, that the ba»ks had net losses 
without. the benefit of such deducti&&i&s. U»d&r s»ch circui»stances& 
it is contended that the retro;i«live revere&&i of the ruling co»t;iined in 
6. C. M. 13, &"5, sup»;i, is inequit;ibl«, and the request is i»acle th:it 
the ruling cont;iined in 6. C. M. 2216'3, supi"ii, be»ot applied to 
recoveries on debts deducted duriiig the time that 6. C. M. 18525 
was in ePect, that is. from June 28, 19'37, to July 8, 1940. 

It is the opi»ioii of the Bureau that amounts received in recovery 
of debts previ&&»sly de&lucted should not. be treated as taxable i&&come 
where the deduction did not result in a tax benefit if the deduction 
iias taken in;in inconie t. ax return filed during the perio&! ivhen a, 

publishecl ruling of the Bureau was outstandin&&' to the efiect th;it 
amounts received in recovery of debts previously deducted do not 
constitute taxable incoriie unless tlie prior deduction resulted in a, 

tax benefit. 
Accordingly, pursuant to authority contained in section 3791(b) of 

the Interna~l Revenue Code, the ruling in G. C. M. 22168, s»pra, will 
not be applied to recoveries upon debts charged off and deducted by 
banks or other corporations subject to supervision by Federal author- 
ities (or by State authorities maintaining substantially equivalent 
standards), where such charge-ops were at tlie direction of Federal or 
State super~visory oRicers, if the deduction did not result in a reduction 
of Federal income tax liability, provided the deduction was taken in 
an income tax return filed during the period Ju»e 28, 1987& to July 8, 
1940, during v;hich period G. C. M. 18525, supra, remained unniodified. 

Likewise, pursuant to authority contained in section 3791(b) of the 
Internal Revenue Code, tlie ruling in G. C. M. 22168, supra, will not be 
applied to recoveries upon debts voluntarily charged off and deducted 
by banks or other corporations subject to Federal or State supervision 
or by other taxpayers, if the deduction did not result in a reduction of 
Federal income tax liability, provided the deduction v;as taken in an 
income tax return filed during the period that 6. C. M. 2085&4 (C. B. 
1989 — ] (Part 1), 102) was in eRect, that is, February 27, 1939& to July 8, 
1940. (G. C. M. 20854 extended the scope &&f G. C. M. 18525 to recoveries 
o f debts voluntarily charged oR' and deducted by banks or otlier corpo- 
rations subject to Federal or State supervision or by other taxpayers. ) 

Zn Z. T. %78 (C. B. 1989-1 (Part 1), 76), wlii& li w;is prom»lgated on 
May 15, 1989, tlie principle of 6. C. M. 20854, supra, was ext~e»ded to 
amounts of State taxes refunded or credited. It v;as held that if the 
deduction of such taxes did not result in ofisetting taxable income, the 
amount refunded or credited in a subsequent year sliould not be treated 
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as taxable income. Hosvever, I. T. 8278 was modified by I. T. &90 
(p ige 68& tliis Bull«ti»), promulgated July 8, 1940, to accord svith the 
viesvs expressed in G. C. 51. 22168, supra. Pursuant to authority con- 
tained i» section 3791(b) of tlie Internal Revenue Code, the ruling in 
I. T. '@90 svill not be applied to amounts of State taxes refunded or 
credited if the prior deduction of such taxes did not result in a reduc- 
tion of I&'ederal income tax liability, provided the deduction was taken 
in an income tax return filed during the period May 15, 1989, to July 8, 
1940, during which period I. T. 8278 t ernained unmodified. 

GI&I T. HELvERINO, 
Commi8eioner of Interna/ Ee venue. 

Approved December 11, 1940. 
JOHN L. SULLIVAN, 

Acting Secreta&y of the Treasury. 

SECTIOX 24. — ITEMS ROT DEDUCTIBLE. 

SEcTIDN 19. 2~: Amounts allocable to exempt 
income, other than interest. 

1940 — j8 — 10422 
i. r. :406 

INTI:RNAL REVE'XEE CODE. 

Method of determining svhat part of a State income tax paid by 
a State eniployee in 1909 for the vear 19SS i, attributable to his 
tax-exempt compensation &eceived from the State in 19SS in order 
to deter!nine the amom!t of the State inconie taz which may not be 
deducted in the Federal incoine taz return for 1909. 

Dividends 
In!crest on mortgages 

Aclvice is requested as to the method of determining the amount of 
State income tax paid in 1939 for the year 1988 whic~h svas attribut- 
able to tlie tax-exempt compensation received by a State eniployee in 
1988. 

The following items are involved in the State income tax return for 
1988 and the total amor!»t of State income tax paid i» 1%9 for tlie 
year 1938 ivas $180: 
Compensation received froin the State ~. -:, ono 
Ezpenses in connectioii svith su«i! conipcnsation l. 000 

$4, 000 
Tno 
300 

Total income 
Deductions: 

Contributions 
Taxes on real e. tate 

Kct inconle 
Pel'solial pxen'&pt!!&!I 

Taxable income 

bono 
100 

o, ooo 

000 

4, 400 
1, 000 

S, 400 

In I. T. 88':& (C. B. 1940 — 1, 44) it was held (svllabus): 
S'ate income t;!z"s paid in 1980 on compens;!tion re&eiv«d ii! I:&as hy otticers 

or employe& s of a State ol' 'lnv 'political subdivision thereof, or any age!icy 
instriu»cntaliiy of anv one or more of the foregoing, svhich, under the pros!sinus 
of thc public Salary T!!z Act of 19::0, is not subject to Federal incon&e taz 
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not dedu&'tible from "ross income by such ofh«e&s and en&l&loyees in their 1939 
Federal iucomc tax returns. 

Section 19, ". 1-4 of Re&&uh1tion. 108 p&ovides in pal t as follows: 
If an item is indirectly attributable both to iaxahl&. . income:&nd exempt 

income, a reasouable proportion thereof, determined i» the light of all the facts 
and circu&nstances in ca& h &;&sc, slu&ll bc alloc;&ted to c;&ch. Apportion&ncnts 
mnst in all cases be re &sonable. 

In the above example the net income I eceive&l by the taxpayer from 
the State during 1988, $-1&000, which ivus exen&pt trom I&ederal taxa- 
tion, is four-fifths of his total income of $5, 000. The deductions of 
$500 for contributions and $100 for taxes on Ical estate are not tppli- 
cable to;uly particular item of reported income. Applyin&r the above- 
quoted provisions of the regulations, it is held that ihe total tax is 
to be apportioned in the ratio that the net salary received from the 
State, $4, 000, bears to the total income of $5&&000. Accordingly, four- 
fifths of $180. or $104, is the part of the State income tax which may 
not be deducted in the inclividual's 1989 I&'ederal income tax return. 

SECTION 25. — CREDITS OI&' INDIVIDIIAL 
AGAINST NET INCOME. 

SkcTION 19. 25 — 1: Credits of individual against net, 
Inconle. 

IN. "I REAL REVENUE CODE. 

Regulations 103, an&ended. (See T. D. 5011, page 15. ) 

SEUTIox 19. 25 — 8: Amount of personal exemption allowable. 

INTI&RNAL REVENUE CODE. 

Regulations 108, alnended. (See T. D. 5011, page 15. ) 

SEC TR&N 19. 25 — &I: Personal exemption of head 
of family. 

INTERNAL RI&VI'. NI'E CODE. 

1940 — 89-10428 
I. T, %10 

Certain relatives with whom a taxpaver may be said to be 
"closely connected" by blood or marriage within the meaning of 
section I!&. 2. & 

— 4 of Regulations 108, 

Advice is requested whether certain relatives of a taxpayer may be 
said to be "closely connected" with him by blood or marriage for 
the purpose of section 19. 25 — 4 of Regulations 108, pertaining to per- 
sonal exemption as head of a family. The relationships are: 

BLOOD RELATION SHIP. 

Grandfather — Grandmother. 
Father — Nother. 
Son- Daughter. 
Brother — Sister. 

(&vhole or half blood) 
IJncle — Aunt. 
Nephew — Niece. 
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Step-brother — Step-sister. 
Father-in-1 &w — Mother-in-laIv, 
Brother-in-law — Hister-in-law. 

S ction 19. 25 — 4 of Regulations 106 provides in part as follows: 
P&'»«»&«l ere»&t&tion of head of fa»&ity. — A hend of a family is an individual who 

actually support, . ancl maintains in one h&&usehold one or more individuals who are 
closely connected with him by blood relationship, relationship by n&arriage, or by 
adopti&&n, and whose right to exercise family control and provide for these de- 
pendent individuals is based upon some moral or legal obligation. 

A. taxpayer is considered to be " closely connected "by blood with his 
progenitors and lineal descendants, his brothers and sisters& whether 
by the whole or half blood, and with his uncles, aunts& nephews, and 
nieces. Irrespective of any legal obligation of the taxpayer to support 
such depende»t relatives, there is a moral obligation to do so. 

The taxpayer is considered to be "closely connected" by marriage 
with his step-sisters a»d step-brothers. WlIether the taxpayer's right 
to exercise family control and provide for such dependent individuals 
is based upon so»le moral or legal obligation must be clecided upon the 
facts in the particular case. 

With respect to the status of a taxpayer because of support furnished 
to his father-in-law, mother-in-laIv& brother-in-law& and sister-in-law, it 
is evident that he is "closely connected" with them by virtue of the 
relationship which arose out of his r»a& riage. Likewise, whether the 
taxpayer's right to exercise family control and provide for such de- 
pendent indi~viduals is based upon a moral or legal obligation is a 
question to be decided upon the facts in each particular case. 

SECTIov 19. 25 — 6: Credit for dependents. 

IXTEIIXAL REVEXEE CODE. 

1940-43-10460 
I. T. W. 18 

A, an A&nerican citizen, who, during the lear 1940, supports a 
certain f&&reign refugee under 18 vears of age in accordance with 
an obligation assnnIed 1&y him for, u&. h support will be entitled to 
a credit for a dependent for Federal income tax purposes. 

Advice is requested whether A, an American citizen, who h;Is as- 
sumed an obligation to support a certain foreign refugee under 18 
years of age during the year 1940, will be entitled to a credit for a 
dependent under section 25 of the Internal Revenue Code. A has 
furnished complete information relative to the existence of such 
obligation and other perti»ent facts relating to the dependent. 

Section 19. 25 — 6 of Regulations 103 plovicles in part that, the credit 
for dependents is based upon "actual financial dependency and not 
mere legal dependency. It may accrue to a, taxpaver wlto is not the 
head of a family. " For a person to be entitled to a credit, for income 
tax puI poses, as head of a fan&ily, it is necessary that he actually 
support in one household one or more individuals "who are closely 
con»ected Ivith him by bloocl relationship, relationship by marria&re 
or by adoption " (see section 19. 25&, Regulations 106). However& jn 
order to be entitled to a credit for dependents, it is not necessary tlIat 
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the person supported be a relative by blood, marriage, or adoption 
of the person claimin«such creclit. (See first par;(&. raph of section 
19. 25 — 6, supra. ) » 0 D 139 (C. B. 1, 160 (1919) ) it was helcl that "An Anierican 
citiz('n may claim the credit for dcpenden(s iI r& sp« tive of the 
nationality or place of residence of the dependents. " In 1. T. 2611 
(C. B. XI — 1, 36 (1932) ) it was held that ivhile a taxpayer is»ot 
entitled to ere&lit as the head of a f;Imily by virtue &&f support and 
maintenance of a child who has not, b«» legally adopted, he n&ay 
n(verthele. s be entitled to the credit allowed on account of the sup- 
port of a dependent. In I. T. 2808 (C. B. XIII — 2, 13&7 (1934)) it 
was held that a naturalized citizen of the Unitecl St(tes who vvas 
the sole support of his mother living in Germany may be entitled 
to a credit for a dependent if she was incapable of s&. lf-support 
because mentally or physically defective, even though he was not 
entitlecl to personal exemption as heacl of a family. The Board of 
Tax Appeals held in . 1l'am''e 8. Hommon(b ef a/. v. Commi &i oner (38 
B. T. A. 

& 
4 (1938), acquies(ence, C. B. 1938 — 2, 14) that "The stat&&te 

giving& a credit for the support of dependents cloes not. require that 
they live in the same household as the taxpayer I&ho contributes the 
support, nor does it require that those who are supported slrall be 
legally dependent upon the taxpayer. " 

In view of the foregoing, it is held that A. , an American citizen, 
who, under an obligation assumed by him, actually supports a certain 
foreign refugee under 18 years of age, i~s e»titlecl to a credit for a 
depeIIdent notwithstanding the absence of blood, marriage, or legal 
relationship, and notwithstanding& such refugee is not actually housed 
in his home. 

In such a case, it is necessary that the taxpayer shall have assumed 
an obligation for the support during the taxable year in question of 
the person with respect to whom the credit is claimed. He must fur- 
nish satisfactory evidence as to the existence of the obligation and other 
pertinent facts relating to the dependent. Credit will not be allowed 
in those cases where it appears that the support of one or more indivicl- 
uals in an institution is in substance merely a contribution to the insti- 
tution and, therefore, together with other contributions of the taxpayer, 
subject to the statutory limitation on the amount of contributions de- 
ductible. (35orrel/ v. C"ommissioneI"& 107 Fed. (2d), 34. ) 

The conclusion reached herein is also applicable where the depend- 
ent, regardless of age, is incapable of self-support because men- 
tally or physically defective. In order that the taxpayer may obtain 
the benefit of the credit, the dependent must receive more than one- 
half of his total support from the taxpayer. 

This ruling is also applicable in the case of a resident alien. 

SEGTIQN 19. 25 — 7: Personal exemption and credit for 
dependents where status changes. 

IXTEKNAI. KI;V~~. . 'I:E CODE. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 
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SE(. 'TIOX 27 (b) . — CORPORATIONS% DIVIDENDS PAID 
(. REDIT: 13ASIC SI'RTAX CREDIT. 

SEcTIoN 19. 27(b)-2: Dividends paid. 

IXTER&VAL REVEXI E CODE. 

1940-41-10448 
I. T. 3415 

Dividends paid credit in &uses where a dividend declared bv a 
c«rporation can not be paid to foreit, "n stockholders by reason of 
Executive Order No. 8889, dated April 10, 1040, as amended. 

Advice is requested vvhether the M Company vill be entitled to. a 
dividencls paid credit with respect to dividends declared and payable 
to foreign stockholders, even though the dividends can not actually 
be paid to them by reason of the "freezing ' order known as Execu- 
tive Orcler Xo. 8389, dated April 10, 1940, ~as amended, if the amount 
of such dividends is pl Iced in a separate bank account pursuant to 
corporate resolution earmarking such account as a dividend, and 
proper credits to the stockholdels' accounts are entered on the corpo- 
rate books. 

It is held that the credliting of the amount of a dividend to the 
account of a foreign stockholder, to whom actual transfer thereof is 
prohibited by Executive Order, and the placing of the amount of the 
dividend in a separate bank account pursuant to corporate resolution 
earmarking such account as a dividend will be regarded as payment 
of the clividend during the taxable year of such action within the 
meaning of section 19. 27(b) — 2(a) of Regulations 103, relating to 
when dividends are considered paid, provided such separate account 
is openeil in the name of the stockholder and the corporation makes 
no restriction with respect to payment thereunder. The. payment of 
such a dividencl may only be made pursuant. to a license issued under 
Executive Order Xo. 8389. 

PAPiT IV. — ACCOUNTING PERIODS AND MKTHOBS OF ACCOUNTING. 

SFCTIOX 42. — PERIOD IX AVHICH ITE')IS OF 
GROSS IXCO'AIK IXCI. I DED. 

SECTIO&x I&). 42&-I: V hen included in gross income. 

INTERNAL REVEXi;E CODE. 

I. T. 3&78 (C. B. 1939 — 1 (Part 1), 76) nlodified. (See I. T. 3390, 
p, i&is 08. ) 

SEcrlox 19. 42 — 1: AVhen includecl in gross income. 

INTERVAL REVEiVEE CODE. 

1940 — 14 — 104 C) 8 
I. T. 3-12&1 

Tieatm& it iis taxable income to an employer of the arnouiits 
of refunds of so&;al 'ecui. ity taxes made pursuant to section 902(a) I 
il lid 0- ( 0) of tlic So& iiil 8, curity A& t Aniendments of 108, wliere 
sucli taxes have been previ&, usly deducted for Federal incoiue 
l. )llrposcs. 



[[) 19. 42-1. 

Advice is requested relative to the proper treatment for Federal in- 
come tax purposes of refuncls of social security taxes, received pursuant 
to the provisions of sections 902(n) 1 and 902 (cl) of the Social Security 
Act Amendments oi 1989, where such taxes have been previously de- 
ducted from gross income. 

The taxes in question were imposecl by the Socinl Security Act, ap- 
proved August 14, 1985, the pertinent provisions of which read as fol- 
lows: 

TTTLE IX. — T~ oN EtuPLOEERS oa EmuT oa ltIORE. 

IMPOSJTION OF TAX. 

Ssc, 901. On and after January 1, 1996, every employer (as defined in section 
907) shall pay for each calendar year an excise tax, ivith respect to having individ- 
uals in his employ, equal to the following percenta es of the total wag«, (as de- 
fined in section 907) parable by him (regardless of the time of payment) with 
respect to employment (as defiued in =ection 907) during such caleudar year: 

(1) With respect to employment during the calendar year 1990 the rate 
shall be 1 per centum; 

(2) With respect to employusent during the calendar year 1987 the rate 
shall be 2 per centum; 

(9) With respect to emplovment after December 81, 1987, the rate shall be 
8 per centum. 

CREDIT ACAIXST TAX. 

SEc. 902. The taxpaver may credit against the tax imposed by section 901 the 
amount of contributions, v-ith respect to employment during the taxable year, 
paid by him (before the date of filin his return for the taxable year) iuto an 
uncmplovment fund under a State law. The total credit allowed to a taxpayer 
uuder this section for all contributions paid into unemployment funds with respect 
to employment during such taxable vea r shall not exceed 90 per centum of the tax 
against which it is credited, and credit shall be allowed only for contributions 
made uuder the laws of States certified for the taxable year as provided in section 
909. 

The Act entitlecl "Social Security A& t Amendments of' 1989 ' (C. B. 
1989 — 2. 470), nppl'oved August 10; 1989, liberalize«1 the conclitions of 
allowance of the credit pro~vided in section 902 of the Social Secttrity 
Xct. Supra, against the tax imposed bv section 901 of that Act. It also 
authorized refund of such tnx in specified instances. The pertinent, 
provisions of the amendments reacl as fo!lows: 

TITLE IX. — tIIscKLLTXEous PRovIstoxs. 

SEc. 902. (a) Against the tax imposed bv section 001 of the Social Security Act 
for the calendar y«ar 1990, 1087, or 1988, a»v taxpayer shall be allowed crcdu for 
the amount of contributions, with respect to employment during such v;ar, paid 
by him into an unemplovment fund uuder a State law— 

(1) Before the sixtieth day after the date of the euactmeut of this Act; 

(d) Itefund of the tax (inchulin penaltv and interest collected with respect 
thereto, if auy), based on an) credit allovvable uncler subsections (a) 
may be made in accordauce vvith the provisions of law applicable in the case of 
erroneous or ille al collection of the tax. Xo interest shall be allowed or paid on 
the amouut of any such refund. 

Senate Report Xo. (84, submitted by the Committee on Finnnce, Sev- 
enty-sixth Congress, 6rst session (C. 8, 1989 — 2, 565, at pages 590 and 
591), sho~s that the reason for enactment of the liberalizing amend- 
ment contained in section 902(a) 1 of the Socinl Security Act Amend- 
ments of 1989, supra, was that some taxpayers pnid their State unem- 
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ployment. fund contributions too late for allowance of the credit 
provided by section 902 of the Social Security Act, supra. (See also 
House of Representatives Report No. 728, submitted by the Committee 
on )Vays and Ileans, Seventy-sixth Congress, Jirst session, C. B. 1939 — 2, 
588, at page 564. ) 

It appears clear that the social security taxes for the calendar 
years 1986, 1937, and 1938 were legally collected under section 901 of 
the Social Security Act, supra, in the erst instance; that they were 
proper deductions from gross income, for Federal iIIcome tax pur- 
poses, for tJle years in which the taxes were paid or accrued (I. T. 
2960, C. B. XV — 1. 98 (1936)); and that the subsequent refunds 
thereof resulted solely from the enactment of sections 902(a)1 and 
902(d) of the Social Security Act Amendments of 1989, supra. 

The general rule with respect to the taxability of anlounts received 
as refunds of taxes legally collected and deducted in Federal income 
tax returns for prior years is set forth in 51imeograph 4564 (C. B. 
1937 — 1, 98, mod%ed by I. T. 3278. C. B. 1939 — 1 (Part 1), 76, but rein- 
stated by I. T. 8890, page 68, this Bulletin), which reads in part as 
follows: 

Refunds of " * * taxes legally collected which hare been talren as deduc- 
tions in Federal income tax returns for a prior year should contiuue to be 
treated in all cases as iucome for the taxable year in winch the refund is made. 

In view of the foregoing, a taxpayer operating upon the cash 
receipts and disbursements basis of accounting should treat the re- 
funds received pursuant to the provisions of sections 902(a)1 and 
902(d) of the Social Security Act Amendments of 1939 as taxable 
income in the year in which such refunds are receive(l. In the case 
of a taxpayer operating upon an accrual basis of accounting& who 
paid his contributions to the State on or before August 10, 1939 (the 
date of enactment of the amendments), any refunds of Federal social 
security taxes to which he became entitled pursuant to the provisions 
of sections 902(a)1 and 902(d) of the Social Security Act Amend- 
ments of 1939 should be accrued as taxable income as of August 10, 
1989. If the contributions were paid to the State after A. ugust 10, 
1989, the date of enactment of the amendments, and within the period 
prescribed by section 902(a)1, any refunds to which a taxpayer is 
entitled because of such payments should be accrued as taxable 
income as of the date on which the State contributions were paid. 

SxcTlox 19. 42 — 1: When included in gross income. 

INTERX-4L REvENLE CODE. 

Refunds or credits for State taxes pI'eviously deducted without tax 
benefit. (See I, T. 8438, page 82. ) 

SEGTION 19. 42 — 4: Long-term contracts. 

IiVTERNAL REVEKUE CODE. 

1940-51 — 10525 
I. T. 8434 

Social security taxes paid by the M Company with respect to 
salaries and wages which are properly allocable to a long-term 
contract should be allocated to the contract and treated as a part 
of the total deferred expenditures to be deducted from the gross 
income derived from the contract. 



Advice is requested whether social security taxes paid by the M 
Company during the life of a long-term contra«t may be deferred 
along with the salaries and wages to which they pertaIU& under the 
provisions of section 19. 42 — 4(b) of Regulations 108& whe&e the rotn- 
pleted contract basis is the taxpayer's reg&ular methocl of a& «ounting. 

Section 19. 49 — 4 (5) of Regulations 108 Dtovides that tl&e ~~ross in«on&e 
may be reported for the taxable year in which the contract, is finally 
completed ancl accepted if the taxpaver elects as a consistent practi«e 
so to treat such inconle, provided su& h lnethod clearly rcflc«t» the net, 
income, and that if the method is adopted there should be deducted 
from g~ross income all expenditures during the life of the contra«t, 
which are properly allocated thereto. 

Regarding the tinle for the taking of deductions, section 48 of the 
Internal Revenue Code provides in part as follows: 

The deductions and credits (other than the corporation dividends paid credit 
provided in section 27) provided for in this chapter shall be taken for the 
taxable year in which "paid or accrued" or "paid or incurred, " depemient upon 
the method of accounting upon the basis of which the net income is con&puted, 
unless in order to clearly reflect the income the deductions or credits should be 
taken as of a different period. 

Since the salaries and wages which are properly allocable to a 
long-term contract are clearly incurred in connection with the v, ork 
of carrying out and completing such contract, it, is held that in order 
clearly to reflect the income, social security taxes paid by the M 
Company with respect to salaries and wages which are properly 
allocable to a long-term contract should likewise be allocated to the 
contract and treated as a part of the total deferred expenditures to 
be deducted from the gross income derived froln the contract. (Sec- 
tion 19. 42-4(b) 

& 
Regulations 108. ) 

SECTION 47. — RKTURXS FOR A PERIOD OI&' LESS 
THAN TA&KLVK MONTHS. 

SzcTIoN 19. 47 — 1: Returns for periods of less than 
twelve months. 

INTERNAL REVENUE CODE. 

Regulations 108, amen«led. (See T. D. 5011, page 15. ) 

PART V. — RETURNS AND PAYMENT OF TAX 

SECTION 51. — INDIVIDUAL RETURNS. 

SzcTIoN 19. 51 — 1: Individual returns. 

INTERNAI, REVENUE CODE. 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

S=cTIoN 19. 51 — o: Form of retur~. 

INTERNAL REVENUE CODE. 

Regulations 108, amended. (See T. D. 5011, page 15, ) 
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SEOTIoN 19. 51 — 3: Return of income of minor. 

INTERNAL REVENUE CODE. 

Regulations 103, amended. (See T. D. 5011, page —. ) 

SECTION 52. — CORPORATION RETURNS. 

SEcTIDN 19. 59-1: Corporation returns. 

INTERNAL REVENUE CODE. 

Computation of defense tax prescribed by section o04 of the Reve- 
nue Act of 1940 amending section 600 of the Internal Revenue Code— 
corporation income and excess-profits tax returns for the fiscal y. ars 
ending July 31, 1940, to November 30, 1940, inclusive. (See Mim. 
5083, page 168. ) 

SECTION 55. — PUBLICITY OI' RETURNS. 

1940 — 31 — 10369 
T. D. 4991 

TITLE 26 — INTERNAL REVENI I'. — CHAPTER I, PART 4& ll, SI'BPART C; P AP'r 4ss 
SUBPART A. — INSPECTI&)N OE RETURNS. 

Amending section 468C. 88 of Treasury Decision 4929 [C. R. 
1989 — 2, 91), relating to the inspection of certaiu returns made 
under the Internal Revenue Code, and article 8, Part III. of Treas- 
ury Decision 4878 [C. B. 1988 — 2, 261], relating to the inspecti&m of 
certain returns made pursuant to the requirements of the Revenue 
Act of 1988 and prior Revenue Acts, so as to provide a. different 
method for such inspe&tion by the 1)istrict of Columbia, Alaska, 
Hawaii, the Philippine Islands, arid Puerto Rico. 

TREASURT DEP. " RTMENTi 
TVashiilqton, D. C. 

To CoQeefors of InfernaZ Revenue ancE Others C'onceIned: 
1. Section 463C. 33 of Treasury Decision 49O9 [C. B. 1939 — 9, 91] 

tPart 463C, Title 26, Code of Federal Regulations, 1939 Sup. ] is 
amended by striking out " SEC. 463C. 33. " and inserting in lieu 
thereof "SEc. 463C. 33. (a)" and adding at the end of the section the 
following: 

( b) I i&aper tion by Dist r'. ct of Coluinbi &i, A lnsira, IIa && aii, the Philippine 
Islands, and Puerto Rico. — Any official, body, or commission, lawfully charged 
zitli the administration of any tax law of the District of Columbia, llaska, 
Hawaii, the Philippine Islands, or Puerto Rico, or any representative or repre- 
sentatives of such oihcial, body, or commission, may, in the discretion of the 
Cominissioner of Internal Revenue, be permitted to inspect original income 
returns, for any taxable year ending on or after July 81, 1989, for the purpose of 
such administration. 

Requests for permission to inspect original returns shall be in writing signed 
by tlie executive head of the government on whose behalf the inspection is to 
be made and shall be addressed to the Commissioner of Internal Revenue, Rec- 
ords Division, Washington, D. C. The request shall state (a) the kind of 
returns it is desired to inspect, (b) the taxable year or years covered by the 
returns it is desired to inspect, (o) the name of the official, body, or cominission, 
bv whom or which the inspection is to be made, (d) the name of the repre- 
sentative of such official, body, or commission, designated to make the inspec. 



t&on, (e) by spe&iiic reference, the tax law which such official, body, or com- 
»ssiou, is cb)&I'g&. d w&&h adn»nisteri»«a»d the b&w under whicl& he, shc, or it 
is so clmrged, aud (f) the purpose for &vhich thc inspcctiou is to be n&ade. 

Within a reasonable time ai. 'tcr the returns are tiled the copies th&. reof (in- 
cluding photostats a&«l photo'raphs), uuder such procedure as may be pre- 
scribed by the Commissioner, shall be umde available f' or i»spcction in ih&'. 

ofiice of the collector of internal menue in which thc returns are filed, bv 
any official, bodv, or comn&ission, lawfully charged with the administration of 
any tax law of the District of Columbia, Alask», H»w;&it, the I'hilippi»e Islands, 
or Puerto Rico, or by the properly designat«1 repr& s& ntatives of such oflicial, 
body, or cou&mission, for the purpose of such ad&»i»istraiiou. The rcspectiv& 
heads of the '&bove-designated govern&nents sh»ll be notifie&1 by the Conunis- 
siouer of the date the copies of the returns are av»ib&ble for inspectiou and 
inspectiou thereof shall nut be porn&itted after o»e yeu fron& such date. Re- 
quests for in, pection of copies of returns shall conform with the requirements 
relating to re&0&ests for permission to inspect origiual returus as prescribed 
by this subsection. 

2. Article 3, P;&rt III, of Treasury Decision 4873 [C. H. 1938 — 
2& 

261] [s «t)&»i 458. 33, Subpart A, of '1'itle 26, Code of 1&edernl Re&ru- 

lntions, 1938 Sup. ] is nlnended g striking out "ART. 3. " nnd insertil&g 
in lieu thereof "Ar&T. 3. (a)" and adding at the end of the article 
the following: 

(b) I))ay& clion by Dist& ict of Col&&&))I&ia, ri/us1'u, IIa&cuii, the chili)&/&i&&e 

Isluads, a )d Puerto I& '&co. — Auy official, body, or con&missiou, la&vfully charged 
vviih the adn&inistration of any tax law of the District of Colu»&bin. Ah&ska, 
Rb»wali, the I'hilippinc Islands. or Puerto Rico, or any representative or rep- 
reseutatives of such otiicial, bo&iy, or commission, may, in the discretion of the 
Comu&issioncr of Internal Revenue, be per&nitted to inspect original income 
return, for any tax:&hie year, for the purpose of such administration. 

Requests for permission to inspect original returus shall be in writ. ing signed 
by the executive head of the goverumeut on whose behalf tl&e inspe&. tion is to 
bc made and sha. ll be addressed to the Couunissioner of Iuternal Revenue, Rec- 
ords 1)ivision, Washington, D. C. The request shall state (&&) the kind of 
-returns it is desired to i&)spect, (b) the taxable year or years covered by thc 
returns it is desired to inspect, (c) the name of the ofhcial, body, or co&umis- 
sion, by &vhom or which the inspection is to be made, (d) thc ua&ue of thc 
representative of such official, body, or commission, designated to make the 
inspection, (e) by specific references, the tax law which such otticial, body, or 
commission, is che&rged with administering and the law under v;hich hc, she, 
or it is so charged, and (f) the purpose for which the inspection is to be n&ade, 

(Part 1 of this Treasury decision is prescribed pursuant to sections 
55(n)& 508. 603, 702(a), 1204, ancl N04(c) of the Internal Revenue 
Code (53 Stat. 

& 
29& 111, 111, 116, 171, 186). 

(Part 2 of this Treasury decision is prescribed pursuant to section 
257(a), 44 Stat. , 51: section 55, 45 Stat. , 809; section 55, 47 Stat. , 189, 
as anlendecl by section 218(h), 48 Stat. , 209, 26 U. S. C. , 5:&; se&ction 

215&(e) and 216(b), 48 Stat. , 207, 208; sections 55(a), 701(e), and 
702(b), 48 Stat. , 698, 769, 770, 26 U. S. C. , 55, 1358, 341; sections 
105 (e) and 106 (c), 49 Stat. , 1017, 1019, 26 U. S. C. , 1358a, 342; section 
905, 49 Stat. , 641& 42 U. S. C. , 1105&; sections 55(n), 351(c) 

& 
nnd 

503(a), 49 St~at. , 1671, 1733, 1738, 26 U. S. C. 
& 

Sup. IV, 55, 331, 345b; 
sections 55(a), 409, 601(c), and 602(c), 52 Stat. , 478, 564, 565, 567, 
26 U. S. C. , Sup. IV, 55 (a) & 

337a& 1358 (e) & 
341 (c). ) 
H MonoEiNTHAQ Jr 

Secretary of the Treasury. 
Approvecl July 20, 1940. 

I& BAAKLIN D. RoosEVELT& 

The White B'ouse. 

(Filed with the Division of the Federal Register July 22, 1940, 2. 46 p. m. ) 
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EXECUTIVE ORDER — AUTHORIZING THE INSPECTION BY THE DISTRICT OF 
COLUMBIA, ALASKA, HAWAII, THE PHILIPPINE ISLANDS, AND PUERTO RICO 
OF CERTAIN RETURNS MA. DE UNDER THE INTERNAL REVENUE CODE AND 
OF INCOME, EXCESS-PROFITS, AND CAPITAL STOCK TAX RETURNS FILED 
UNDER THE REVENUE ACT OF 1988 OR PRIOR REVENUE ACTS, ESTATE AiND 
GIIrT TAX RETURNS FILED AFTER JUNK 18, 1988, AND RETURNS UNDER TITLE 
IX OF THE SOCIAL SECUIIITY ACT. 

By virtue of and pursuant to the authority vested in me by section 
55(a) of the Internal Revenue Code (58 Stat. , 29) and by section 
257(a) of the Revenue Act of 1926 (44 Stat. , 9, 51); section 55 of the 
Revenue Act of 1928 (45 Stat. , 791, 809); section 55 of the Revenue 
Act of 1%2 (47 Stat. , 169, 189), as amended by section 218(h) of the 
National Industrial Recovery Act (48 Stat ~ 

& 
195' 209) j sections 215 (e) 

and 216(b) of the National Industrial Recovery Act (48 Stat. , 1M, 
208); sections 55(a), 701(e), and. 702(b) of the Revenue Act of 1934 
(48 Stat. , 680, 698, 770) 

& 
sections 105(e) and 106(c) of the Revenue 

Act of 1935 (49 Stat. , 1014, 1018, 1019); section 905 of the SoI ial 
Security Act (49 Stat. , 620, 641); sections 55(a), 351(c), and 503(a) 
of the Revenue Act of 1936 (49 Stat. , 1648, 1671, 1733, 1738); a»d 
sections 55(a), 409, 601(e), and 602(c) of the Revenue Act of 1938 
(52 Stat. , 447, 564, 565 567), it is hereby ordered that the f'ollowing 
designated returns shall be open to inspection by the District of Co- 
lumbia, , Alaska, Hawaii, the Philippine Islands, and Puerto Rico in 
accordance and upon compliance with the rules and regulations pre- 
scribed by the Secretary of the Treasury in the Treasury decision Ie- 
lating to the inspection of' such returns approved by me oii August, 
28& 1%9& and the amendment thereto approved by me this date, a»d 
the rules and regulations prescribed by the Secretary of the Trea~sury 
in the Treasury decision relating to inspection of returns under Rev- 
enue Acts prior to the Internal Revenue Code approved by me on 
November 12, 1%8, and the amendment thereto approved by me tliis 
date: 

(1) Income (including income of personal hoMing companies and 
unjust enrichment income), excess-profits, capital stock estate, and 
gift tax returns under the Internal Revenue Code an returns of 
employment tax on employers under Subchapter C of Chapter 9 of 
such Code. 

(2) (c) Income, excess-profits, and capital stock tax returns made 
under the Revenue Act of 1938, the Revenue Act of 1%6, the Rev- 
enue Act of 1935, the Revenue Act of 1%4, the National Industrial 
Recovery Act, the Revenue A. ct of 1932, the Revenue Act of 19M, as 
amended by the National Industrial Recovery Act, and under the 
prior Revenue Acts, (b) estate and gift tax returns made under the 
Revenue Act of 1%2 or the Revemie A. ct of 19M as amended, and 
filed after June 16, 1%3, (c) returns made under Title IX of the 
Social Security Act, and (d) returns made under any of such Acts 
as amended. 

FRANKLIN D. ROOSEvELT. 
THE AVHITK HOUSE) 

July 80) 19/0. 
(8490)' 

(Filed with the Division of the Federal Itegister ZnlJ 22, 1940, 2, 4Q D. RI ) 
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1940 — 47 — 10490 
T. D. 5019 

TITLE 20 — INTL'IINAL REVRNUE. — CIIAPTI;R I, PART 4S8, SUBPART A; PART 4, &8, 
SLBI'AIIT F. — INSI'I:&'Ti&)X OF k!STURNS. 

Amending sections 463C. 2, 460C. 4, and 409C. 7 of Treasury Decision 
4929 [C. B. 1909 — 2, 91], relating to the iii, liection of certain returiis 
made uiider tlie Inlernal Rev&. nue Cocle, arid articles 5, 7, aud 10, Part 
I, of Treasury Decision 4679 [C. B. 1906 — 2, 201], relating to the 
inspection of cert!!iii returns made pursuiint to thc requirements of 
the Revenue Act of 1900 and prior Revenue Acts, so as to pe! mit, 
inspection of certain returns by a receiver, or trustee in bankruptcy. 

TRZASURY DzPARTMENT, 
[&Voshinyton, D. 0'. 

To Collectors o f Inte! nal Er l rnnc and Others Concerned: 
1. Section 463C. 2 of Treaslhty Decision 4029 [C. B. 1930 — 2, 91] 

[section 458. 302, Title 26, Code of Federal Regulations, 1030 Sup. ] 
and article 5, Part I, of Treasury Decision 4873 [C. B. 1038 — 2, 261] 
[section 458. 5. Title 26, Code of Federal Regulations, 1038 Sup. ] are 
amended by insetting the following sentenc~e immediately after the 
next to the last sentenre of each: 

If the property of the person vvho made the return is in the hands of a receiver, 
or trustee in bankruptcy, the return of such person shall be open to inspection 
by such receiver or trustee, or by the duly constituted attorney in fact of such 
receiver or trustee. 

2. Section 463C. 4 of Treasury Decision 4920 [section 458. 804, Title 
26, Code of Fccleral Regulations, 1039 Sup. ] and article 7, Part I, of 
Treasury Decision 4873 [section 458. 7, Title 26, Code of Federal Reigu- 
lations, 1038 Sup. ] are amended by inserting the foHowing sentence 
immediately after the next to the last sentence of each: 

If the propertv of the partnership is iu the hands of a receiver, or trustee in bank- 
ruptcy, the return of the partnership shall bc open to inspection by such receiver 
or trustee, or by the duly constituted attorney in fact of such receiver or trustee, 

3. Section 463C. 7 of Treasury Decision 4029 [section 458. 807, Title 
26, Code of Federal Regulations. 1030 Sup. ] and article 10, Part I, of 
Treasury Decision 4873 [section 458. 10, Title 26, Cod of Federal RemI- 
lations, 1938 Sup. ] are amended by inserting the following sentence 
immediately after the next to the last sentence of each: 
If the property of the corporatioi! is in the hands of a receiver, or trustee in bank- 
ruptcy, the return of such corporation shall be open to inspection by such re& eirer 
or trustee, or by the duly constituted attorney in fact of such receiver or. trustee. 

(This Treasury decision is prescribed pursuant to sect, ions 55(a), 
508, 603, 702(a), 1204, and 1604(c) of the Internal Revenue Code (53 
Stat. , 29, 111, 111, 116, 171, 186); section 257(a) of the Revenue Act of 
1926 (44 Stat. , 51); section 55 of the Revenue Act of 1928 (45 Stat. , 
800); section 55 oi the Revenue Act of 1032 (47 Stat. , 189), as amended 
by section 218(h) of the National Industl ial Recovery Act (48 Stat. , 
209, 26 U. S. C. , 55); sections 215 (e) and 216 (b) of the National Indus- 
trial Recovery Act (48 Stat. , 207, 208); sections 55 (a), 351, 701(e), and 
702(b) of the Revenue Act, of 1934 (48 Stat. , 698 751, 769, 770, 26 

55! 881! 1858! 341) j sections 105(e) and 106(c) of the Pevenue 
Act of 1935 (49 Stat. , 1017, 1019, 26 I]. S. C. , 1358a, 842); section 905 



of the Social Security Act (49 Stat. , 641, 42 U. S. C. , 1105); sections 
55(a), 851(c). and 508(a) of the Revenue Act of 1986 (49 Stat. , 1671, 
1788, 1788, 26 U. S. C. , Sup. IV, 55, 881, 845b); sections 55(a), 409, 
001(e), and 002(c) of' the Revenue Act of 1988 (52 Stat. , 478, 564, 
505, 507, 20 U. S. C. , Sup. IV, 55(a), 887a, 1858(e), 841(c) ) . ) 

JOHN L. SULLivAN, 
Acting Secretary of the Treason@. 

Approved November 7, 1940. 
I'BANKLIN D. ROOSEvELT, 

The White B'on8e. 

EXECUTIVE ORDER — AUTHORIZING THE INSPECTION BY RFCEIVERS. AVD 
Tlu:STEES IN BANKRUPTCY, AVD THEIR DULY CONSTITI. TED ATTORNEYS 
IN FACT, OF CERTAIN RETIIRNS MADE UNDER THE INTERNAL REVENUE 
CODE AND OF INCOME, EXCESS-I'ROFITS, AND CAPITAL STOCK TAX RETURNS 
FILED UNDER THE REVENUE ACT OF 1938 OR PRIOR REVENI F- ACTS, GIFT 
TAX IIETURNS FII. ED AI'TER JUNE 16, 1983, AND RETI:RNS I. NDER TITLE 
IX OF THE SOCIAL SECURITY ACT. 

By virtue oi the authority vested in me by section 55(a) of the 
Internal Revenue Code (58 Stat. , 29), section 2o7(a) of the Revenue 
Act of 1920 (44 Stat. , 9, 51), section 55 of the Revenue Act of 1928 
(45 Stat. , 791, 809), section 55 of the Revenue Act of 1982 (47 Stat. , 
109, 189), as amended by section 218(h) of the National Industrial 
Recovery A. ct (48 Stat. , 195, 209), sections 215(e) and 210(b) of the 
National Industrial Recovery Act (48 Stat. , 195, 208), sections 55(a), 
851, 701(e), and 702(b) of the Revenue Act of 1984 (48 Stat. , 680, 
098, 751, 709, 770), sections 105(e) and 106(c) of the Reve»ue Act 
of 1985 (49 Stat. , 1014, 1018' 1019) I section 905 of the Social Security 
Act, (49 Stat. , 020, 041), sections 55(a), 851(c), and 508(a) of the 
Revenue A. ct of 1986 (49 Stat. , 1648, 1071, 1788, 1788), and sections 
55(a), 409, 601(e), and 002(c) of the Revenue Act of 1%8 (52 Stat. , 
447, 504, 565. 507), it is hereby ordered that the following-designated 
returns shall be open to inspection by a receiver, , or trustee in 
bankruptcy, and by their duly constituted attorneys in fact, in ac- 
corda»ce and upon compliance with the rules and regulatioiis pre- 
scribed by the Secretary of the Treasury in the Treasury decision 
relating to the. inspection of such returns approved by me on August 
28, 1989, and the aniendments thereto approved by me on July 20, 
1940, and this date, and the rules and regulations prescribed by the 
Secretary of the Treasury in the Treasury decision relating to inspec- 
tion of returns under Revenue Acts prior to the Internal Revenue 
Code appioved by me on November 12, 1%8, and the amendments 
thereto approved by me on July 20, 1940, and this date: 

(1) Income (including income of personal holding companies and 
unjust enrichment income), excess-profits, capital stock, and gift 
tax returns under the Internal Revenue Code and returns of employ- 
ment tax on employers under Subchapter C of Chapter 9 of such 
Code. 

(2) (o) Income, excess-profits, and capital stock tax returns made 
under the Revenue Act of 1988, the Revenue Act of 1%6, the Reveiiue 
Act of 1985, tlie Revenue Act of 1%4, the National Industrial Re 
covery Act, the Revenue Act of 1982, the Revenue Act of ]982 as 
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amendecl by the Xational Inclustrial Recovery A. ct, and under the 
pi'ioi' Revenue Acts, (2&) gift tav returns macle under tiie Revenue 
Act of 1962 or the Revenue Act of 1962 as aniended, and filed after 
June 16, 1966, (c) returns niade under Title IX of the Social Security 
Act, aud (d) returus uiacle tinder any of such Acts as anieuded. 

Fr&~i HLii D. Rooszvzr. T. 
Tiiz &IIITE Hocsz. . I ouemler 7, 19~!0. 

(8586) 

(Filed vvith the Division of the Federal Register November 8, 1910, 2. 16 p. m. ) 

SECTiow 19. 55(b) — 2: Copies of inconie returns. 
( also Sections 19. 55(b) — 6, 19. 55{b) W, and 

19. 55 (b) — 5. ) 

1940 — 81 — 10355 
T. D. 4089 

TI'ILZ SO — IXTZZXXL REVZXCZ. — CHAPTER I, SI. BCHAPTZII &&, PXIIr 19. — 
IKCOBIE TAX. 

B. mending sections 19. 55& b) — 2, 19. 5o(b) — 8, 19. oo(b) — 4, and 19. , ! (bl — o of Begulatiou. 104. reh!tin to the filin of copies of 
in& ome returus bv taspayers aud the inspection of such copies by au 
ofiiciai. body. or comruissiou, lasvfuuy char ed svith the administra- tio" of a State tas. Iavv. 

TBE-XSCRY DEPART5IEXT. 
Ozzicz oz Cori&irsslo&IER oF INTERN AL Rzs E&cz, 

TVashington, D. C. 
To Co&'lectors of Internal Re& e. !ue an&el Others C'oncerncd: 

Pxzxca&PII 1. Regulations 108 [Part 19, Title 26, Code of I&ederal 
Heg«latious, 1940 Sup. ] in so far as they prescribe rules relative to 
the filing of copies of incoine returns by t tspayers and the iiispection 
of such copies b~ au o!ucial, body. or commission, lav;fullv charged 
with the admini tration. of a State tax law, under sectiou o5(b) of the 
tuternal Revenue Code. are hereby auiendecl as follosvs: 

P~z. 2. Section 19. 55 (b) — 2, sectiou 19. 55 (b) — 6, and section 
19. 55(b) — I are aruencled by adcling at tile end of each of those sec- 
tions a paragraph reacling as folio&vs: 

The provisions of this section shall not apply to taxable years begiuniug after 
December 81, 1989. 

P=R. 3. The last sentence of. the first paragraph of section 
19. 55(b) — 5 is amenclecl to read as follosvs: 
When permission to inspect original returns is requested, the application of the 
governor of the State shall conform to the requ!remeuts specified in section 19. 55(b)W applviug to gopies of returns iiled for tasable vears begiuuir&g before Januarv 1, 1940. 

(This Treasury decision is issued under the authoritv contained in 
sections s5o(b) and 62 ot the Internal Reveiiue C&&cle (58 Stat. , 29, 82). ) 

CrUT T. HKLvzBIXG, 
Comm& ai oner of Ii&te! n!!2 R&euenue. 

Approved July 15, 1940. 
JOH& L. ScLLzvai, 

Acting Secreta!ntof the Treasury. 
(Filed svith the Division of the Federal Register Julv 22, 1910, 11. 58 a. Iu. ) 
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SEUTIow 19. 55(b) — 3: Inspection of copies of returns. 

INTERNAL REVENUE CODE. 

Regulations 103, amended. (See T. D. 4989, page 97. ) 

Szr. TloN 19. 55 (b) — 4: Request for permission to inspect copies. 

INTERNAL REVLrNLE CODE, 

Regulations 103, amended. (See T. D. 4989, page 97. ) 

SzcTION 19. 55 (b) — 5: Inspection of original returns. 

INTERNAL REVENUE CODE. 

Regulations 103, amended. (See T. D. 4989, page 97. ) 

SUBCHAPTER C. — SUPPI HMKNTAI PPi, oVISIONS. 
SUPPLEMENT A. — RATES OF TAX. 

SECTION 101. — EXEMPTIONS EBON TAX 
ON CORPORA. TIONS. 

SzcTIoN 19. 101(6) — 1: Religious, charitable, scien- 1940 — 28 — 10318 
tific, literary, and educational organizations and O. C. M. 22120 
community chests. 

INTERNAL REVENUE CODE AND REVENUE ACT OF 1998. 

The M Teachers' Association, organized as a nonprofit, profes- 
sional, educational corporation having neither capital stock nor 
surplus, its purpose being the promotion of educational interests 
of the State of R and its functions consisting of the conduct of 
educational research programs and those activities relating to the 
general professional welfare of its membership, is entitled to ex- 
emption from Federal income tax under section 101(6) of the 
Internal Revenue Code and section 101(6) of the Revenue A. ct of 
1906. 

An opinion is requested whether the M Teachers' A. ssociation is 
entitled to exemption from I&'ederal income tax under the provisions 
of section 101(6) of the Internal Revenue Code and section 101(6) 
of the Revenue A. ct of 1938. 

The M Teachers' Association was organized as a nonprofit, pro- 
fessional, educational corporation. It has neither capital stock nor 
surplu and it can not make any payments of interest or dividends. 
Its purpose, as stated in its constitution, "* s * sha, ll be to pro- 
mote the educational interests of the State of R. " Its function is 
to conduct programs of educational research and those activities 
relating to the general professional welfare of its membership. 
association publishes an educational journal, committee reports, re 
search findings, and other educational reviews. It operates a reading 



service, pursues educational research, conducts educational conven- 
tions, and attends to the ordinary business incident;il to a State-wide 
organization. 

Membership in the associ;ition is open to anyone. Howev& r, active 
membership is limited to persons engagecl in teaching, or the super- 
vision or administration of schools in the State ot R, who h;ivc paid 
the annual dues. Persons o(. herwise engaged may become associate 
members on payment of a simih!r fee but st!eh members are ineligible 
for ofhce. Students preparing for professioiial teaching are eligible 
for membership as associate members. 

The M Teachers' Association consists of a "general asses iation" 
and a small number of "district associations. " The district associ- 
ations are authorized to adopt a, constitution and by-laivs consistent 
with tlie parent body's constitution, to require menibers to pay annual 
dues of a specified amount, a, portion of whi h is forwarded to the 
parent body, and to elect delegates for representation at the clelegate 
assembly. The secretary-trea~surer is elected by the executive com- 
mittee, which is composed of the president of the general association 
and one member from each district association. 

The income of the association is derived from dues, the s;ile of 
advertising space in its journal, and the sale of' research bulletins, 
reports, etc. Any profits derived by the association are used to ex- 
tend its program of educational service and to purchase a house ofiice 
building which is to be a permanent center of operation. Xo part 
of tlie association's net earnings inures to the benefit of any private 
shareholder or individual, and no substantial part of its, i&tivities 
consists of carrying on propaganda or otherwise attcinpting to infiu- 
ence legislation. 

Section 101(6) of the Internal Revenue Code provides in part as 
follows: 

Qzc Ip1, + * " The following organizations shall be exempt from taxation 
under this chapter— 

(6) Corporations ~ * ". organized and operated cxclusivcly for reli- 
gious, chai itable, scientific, literary, or educational purposes, * " ~ no 
part of the uet earuiugs of which inures to the benefit of any private share- 
holcler or individual, and no substantial part of the activities of w!iich is 
carrying on propaganda, or otherwise attempting, to influence lcgishition; 

Section 101(6) of the Revenue Act of 1938 contains alniost, identical 
lanouage. 

Section 19. 101(6) — 1 of Regulations 103, relating to the Internal 
Revenue Code. provides in part, as follows: 

In order to be exempt uuder section 101(0), the organization must mcct three 
tests: 

(1) It mus( be organized ard operated exclusively for one or more of the 
specified purposes; 

(2) Its net income must not inure in whole or in part to the benefit of 
private shareholders or individuals; and 

(a) It imiSt nct by any Sllbstaintia! palt Of itS aetiVitieS attelilpt tO inQuenee 
legislation by propagamla. or otliervvise. 

A. rticle 101(6) — 1 of R"gulations 101, relating to the Revenue Act of 
1968, contains identical language. 

The Bureau has consistently held that an organization to be & xcnipt 
as an eclucational corporation under scctio» 101(6), supra, must, as 
tlierein provided, bc organized and opera(ed exclusively tor educa- 
tional purposes. (See I. T. 6182, C. B. 1968 — 1, 168; G. C. M. 19836, 
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168 j cf I T 2334~ C B VI 1y 82 (1927) j G C M 4805' 
C. B. VII-2, 58 (1928). ) This position is supported by the decisions 
in Aplrials of George O. 3lay (1 B. T. A, 1220), Alfred A. Cook v. 
Commissioner (30 B. T. A. , 292), and Stanford University Book Store 
v. Id'elverzjIg (83 Fed. (2d), 710). Whether an association is organ- 
ized and operated exclusively for educational purposes is largely a 
question of fact to be. determined in each case. 

An eclucational organiza(, ion within the meaning of section 101(6), 
supra, is described in section 19. 101(6) — 1 of Regulations 108 as 

one designed primarily for the improvement or develop- 
nient of the capabilities of the individual, but, under exceptional cir- 
cumstances, may include an association whose sole purpose is the in- 
struction oi the public, or an association whose primary purpose is to 
give lectures on subjects useful to the individual and beneficial to the 
community, even though an association of either class has incidental 
amusement features. " 

In the opinion of this oflice, the purposes, functions, and activities of 
the association in the instant case ~arrant the conclusion that it is an 
educational association. The corporate purposes and activities of the 
organization are aimed at the improvement of educational methods and 
administration in the schools of the State of R. Such purpos s and 
activities are truly educational within the primary meaning of that 
word which, as stated in the regulations, is "the improvement or de- 
velopment, of the capabilities of the individual. " 

In view of the foregoing, it is held that the M Teachers' Association 
is entitled to exemption from Federal income tax under the provisions 
of section 101(6) of the Internal Revenue Code and section 101(6) of 
the Revenue Act of 1938. 

J. P. WExcaEL, 
Chief CORIIse/, Bui'eau of Internal Zepenue. 

SEcrioN 19. 101(6) — 1: Religious, charitable, 
scientific, hterary, and educational or- 
ganizations and community chests. 

(Also Section 101, Section 19. 101(9) — 1. ) 
INTERNAL REVENUE CODE 

1940-38-10382 
Cv. C. M. 22116 

The ill Alumni Association, organized primarily to promote in 
every proper way the interests of the i%i College and to foster 
among its "radnates a sentiment of regard for each other and 
attachment to their alma mater, which annually transfers to the 
M ("ollege the excess of its income (derived principally from annual 
contributions to an alumni fund) over its operating expenses, is 
not exeInpt from income taxation under section 101(6) of the In- 
ternal Revenue Code. RochIe's BeacII; Dm. , v. CoIInnissioner (96 
Fed, (2d), 776, Ct. D. 1659, C. B. 1938 — 2, 230) distinguished. How- 
ever, the association is entitled to exemption under section 101(9) 
of the Internal Revenue Code. 

An opinion is requested whether the M Alumni Association is en- 
titled to exemption from Federal income taxation under the pro- 
visions of section 101(6) of the Internal Revenue Code. 

The M Alumni Association has been held exempt from Federal 
illcome taxation under the provisions of section 231(9) of the Reve 



nue Act of 1018 (rorrespondi&i« to section 101(9) of the Internal 
Revenue Code), vvhich reads as follows: 

Si=c '-':&'. That the folio&viug orgauizntioiis slmll be exempt from taxation 
under this title— 

(9) Clubs or'nnized and op&r;&ted exclusively for pic&is&»'&, &'P('ication, and 
other nonprolit;ible pnipos('', uo part of. tlie uet enrniiigs of vvhich iuures to 
tlie benefit of nuy private stocl&holder or member; 

The associ;&tion»ow cl;&i&ns exemption from Feder;&1 income taxa- 
tion uncler the provisions of section 101(0) oi' the Internal Reve»ue 
Code. 

The M Alumni Association was incorporated under the general 
laws of tl e State of R in 1M0. Its purposes nnd objects, , ts set forth 
in its articles of incorporation, are as folio&vs: 

(n) To proinote in eve&'v proper wnv the interests of M College and to f&&ster 

nn&oiig its gr;iduntes a sentiment of re'gard for ench other, and att ichmeiit to 
their alma ui;&ter. 

(t&) To pnichnse, tnlte or len, . e, or oth&r&vise acquire nny lands, buildings, 
ensenieuts or property, real nud pe&'zonal, v hich mny be requisite for the pur- 
pose of, cr cnpab!e of being conveuiently used in connection with, any ot the 
ot&jects of the corporation. 

(& ) To subscribe to, beccme a member of, and coopernt wi(h any other 
association, whetl&er i»co&'pornted or not, whose objects are altogether or in 
part similnr to th&isc of this corpoiatiou. 

(d) To rane n&oney by subscriptious, and to grant auy rights and privileges 
to subscribers. 

The nssocin. tion is managed by a board of directors, which elects 
the president. tvvo vice presidents, correspot»ling and recording sec- 
retaries, and the treasurer of the associtttion. 

Membership in the association is of two classes, active and asso- 
ciate. To be eligible for active membership, the applicant must have 
received a degree from M College. Associate membership, hovvever& 

is predicatct! on the applic;int's connection with the college and is 
not clependent upon ac&!nisi!ion of a degree therefrotn. Active mem- 
bers h, . ve the voting privil . "e, where;&s associate members do not, 
Membership in the associatio» for any currei&t year. is dependent 
upon a contribution to the alumni fund. 

The income oi the association is derived primarily from the an- 
nual contributions to the ah!rr&ni fund. A contribution includes a, 

m mbership fee, a subscription to a quarterly magazine, and a gift 
to the college. Other income is derived from the sale of advertising 
space in the mag&azine and a sntall amount, oi intere&, t is received 
from a fund composed of paid lite inembership fees. The income is 
used to defray operating expenses oi the associa(ion, ant! any bal- 
ance over expenses is given annually to the college to be applied 
to some need. 

The association has no capital stock, anti no part of the net et&rn- 

ings of the association inures to the benefit of any p;ivate sh;&re 

holder or imlividual. Xo s&ibstantial part of the association's activi- 
ties consists of attempting to influence legislation by propaganda or 
otherwise. 

Section 101(6) of the Internal Revenue Code provides in part as 

follows: 
Szc. 101. * " * the following organizations shnll be exempt from taxation 

under this chapter— 
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Corpor;iti&&»s * " " organized snd op . rated exclusively for religious, 
cbarit;&bio, s& i&. ntiflic, literary, or educational purposes, * * * no part of the 
net c»rni»gs of which inur&. s io the b&. nefit of n»y private shareholder or iudi- 
vidi»&l, s»d»o subsunitial l»irt of the activities of which is carrying on propa- 
gn»da, or otb& & wise attempting, to influence legislation; 

Section 19. 101(6) — 1 of Regulations 103, relating to the Internal 
Revenue Code, provides in part as follows: 

In order to be exempt under section 101(6), the organization must meet 
three tests: 

(I) It must be orgarizcd and operated exclusively for one or more of the 
specified purposes; 

(2) Its net i»«. &me must not iuure in whole or in part to the beneflt of 
private shareholders or individuals; and 

(3) It must noi, by any substantial part of its activities attempt to inliuence 
legislation by propaganda or otherwise. 

As stated in 1Vorthuestern 3funicipal Association, Inc. , v. United 
8tates (99 I&'ed. (2d), 460, Ct. D. 1419, C. B. 1939 — 2, 224), "The pur- 
pose of an organization inust be determined from the purpose de- 
cla&ed in the instrument creating it. " This general rule is subject to 
the exception enunciated in Eoche's Beach, Inc. v. Comnussioner (96 
Fed. (2d), 776& Ct. D. 1359, C. B. 1938 — 2, 230I, the facts of which, 
as well as the conclusion, are adequately set forth in G. C. M. 21610 
(C. B. 1939 — 2, 103). The application of the rule in Eoche's Beth& 
Inc. , v. Commi~sio». er& supra, is, however, limited by G. C. M. 21610, 
which provides in part as follows: 

IIowever, this rule is subject to the exception that where (as in 
boche's Beach) the net i»come of an organization is required by some other 
binding instrumeiit to be used for charitable purposes, its exemption will not 
be defeated by the fact that its charter or other mstrumeut under which it 
exists does not indicate au exclusively charitable purpose. This exception to 
the general rule is required by the principle that statutes exempting income 
devoted to charity are not to be narrowly coustrued since they are begotten 
from motives of public policy. (Cf. FFeivering v. Bliss, 293 U. S. , 144, Ct. D. 
SS4, C. B. %III — 2, 191 (1934), and Lederer v. Stochton, 260 U. S. , 3. ) This 
evcei&tio», to the general rule sliould not be cate»ded to cases in i&hich there 
is no such bi»di&:g '&»sir»»&&st requiring that the income be devoted to cha&itg, 
even, though the i»co»&e is in fact devoted to charit&o The evception to the 
general rule is also confined to cases in i&&hich (as in Roche's Beach) the intent 
ivhich prompted the origi»ai organization u&as an intent to set up an orga»i a- 
tion to be operated eaclusivelg for charitable purposes. [Italics supplied. ] 

In the instant case there is no binding instrument requiring that 
the income of the association be transferred to the M College. The 
M Alumni A. ssociation mas not created to provide funds for the M 
College, whereas Roche's Beach, Inc. , was designed to provide funds 
for the charity set up by the mill of Edward Roche. The college 
does not operate the association or depend on it for its sole support, 
which is in contrast with the f'acts in the case of Eoche's Beach, Inc. , 
v. Commissioner& supra. Neither does it appear that the intent which 
prompted the creation of the M Alumni A. ssociation was to set up 
an organization to be operated exclusively for educational purposes. 
U'nder the circumstances, it is apparent that the instant case is clearly 
distinguishable from the case of Eoche's Beach& Inc. , v. Conimis- 
sioner, supra, and that the criteria set, forth in G. C. M. 21610, supra, 
for the application of that case have not been satisfied. 

Since the fac(. s do not establish that the M Alumni Association is 
organized and operated exclusively for one or more of the purposes 
enumerated in section 101(6) of the Internal Revenue Code~ it, is not 
entitled to exemption from Federal income taxation under the plo. 
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vIRIons of that section. However, the association is entitlecl to cxc»&p- 
tion under section 101(9) of' the Intern Il lieve»ue Cocle. 

J, P AV E N CLIZL& 

Chief Counsel& Ir ur eau o j Iccter real I&', saic. 'rl'ccc. 

SEcrIoN 19. 101(8) — 1: Civic leagues and local 
associations of employees. 

(Also Section 22(b), Section 19. 22(b) (4) — 1. ) 
INTERNAL REVENUE CODLL 

1940-89 — 10429 
I. T. 3411 

I, imited dividend housin" corporations organized under Article IX 
of the Yublic Housing Law of New York, 1939 (Laws of ice&v York, 
1939, ch. 808), are not exeu&pt from Federal income tax. Interest 
on the securities issued by such corporations is not exe&npt from 
Federal Income tax. 

Advice is requested whether (1) limited dividend housing corpora- 
tions formed pursuant to Article IX of the Public Housing Law of 
New York, 1989, effective June 8, 1989 (I aws of New York, 1%9, ch. 
808), are entitled to exemption from Federal income tax, and (2) 
whether the interest paid on the bonds and mortgages of such corpora- 
tions is exempt from Federal income tax. 

In Ama'[cjumated 6 oicsizcg Corporation v. Commissioner and Amal- 
gccmated Dccetlivcgs, Inc. , v. Con& I'ss~'oner (37 B. T. A. , 817, alarmed, 
108 Fed. (2d), 1010), ivbich cases arose undeI the New York State 
Housing Law of 1926 (Laws of New York& 1926& ch. 828), it was held 
that a private limited dividend housing corpora~tion organized under 
that law v as not exempt from Federal income tax either as an instru- 
mentality of the State of New York engaged in an essential govern- 
Inental function or as a civic league or organization not, organized for 
profit but operated exclusively for the promotion of social welfare under 
sections 108(8) of. the Pcvenue Acts of 1928 and 1982. 

The present questions arise under the 1989 law. There are certain 
differences in the wordin~ of that Iaw and the earlier one. 

Article 1, section 2'& of the 1926 law provides: 
'fherefore, there are created and authorized the a encies and &nstru 

mentalities hereinafter prescribed, which are declare&1 to be the age'ncies and 
instrumentalities of the State for the purp&&se ot' attaining the encls herein 
recited, and their necessity in the public interest is hereby declared as a matter 
of legislative determination. 

Article I, section 2, of the 1939 law provides: 
that these conditions require the creation of the agencies, instrumen- 

talities ancl corporations hereinafter prescribecl, which are declared to be a encies 
and instrumentalities of the State for the purpose of attainino the encls her, in 
recitecl; and the nece, sity in the public into&est for the provisions heren&after 
enacted is hereby declared as a matter of legislative determination. 

The dif[erences between the cleclarations of policy set, forth in the 
statutes do not result in a difference in the taxable status, for Fecleral 
Incollle tax puI'poses of the colpoI'atlons 01'gan &zec[ undeI the 1'926 
law and corporations organizecl under the 1989 law. 

Article IX& section 19~0(2) 
& 

of the 1M9 law pI ovides: 
Bonds and mortgages ancl the income debenture certificates of all housing 

companies are declared to be instrun&cntalities of the State, issued for public 
purposes and shall, together with interest thereon, be exe&npt from taxa- 
tion. 
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The New York State IIousing Law of 1926 authorized the forma- 
tion of public and private limited dividend housing companies, the 
principal di8«ren«e betrvten them being that the former could exer- 
cise the power of eminent domain and were restricted with respect 
to the disposition of their prop rty, whereas the latter had no power 
of eminent domain but could dispose of their property with the con- 
sent of the State Board of Housing. The petitioner companies in 
the Amalgamated cases were incorporated as private limited dividend 
housing companies. The exemption provision for private limited 
dividend housing companies under the 1926 law, as amended by Larvs 
of New York, 1981, ch. 557, provides: 

The securities of a private limited dividend housing company are not to be 
deemed instrumentalities of the State, but they and the interest on bonds or 
inc&&me debentures and the diviclends on the stock of such companies shall never- 
theless be exempt from any taxation by the State. 

The corresponding provision for public limited dividend housing 
companies under the 1926 law was similar to section 190(2) oi the 
1989 law quoted above. 

It is the opinion of the Bureau that the principle enunciated in the 
Amalgamated cases referred to herein is applicable to limited divi- 
dend housing corporations organized under Article IX of the Public 
Housing Law of New York, 1969, and that such corporations are not 
exempt from Federal income tax. It is believed that the securities 
issued by such corporations are not obligations of the State of New 
York or of a political subdivision thereof. Accordingly, the interest 
on such securities is not exempt from I&'ederal income tax. (See sec- 
tion 22(b) 4 of the Internal Revenue Code. ) 

SECTION 19. 101(9) — 1: Social clubs. 

INTERNAL REI ENI E CODE. 

Co))cge alunnli association. (See G. C. M. 22116, page 100. ) 

SECTION 102. — SURTAX OX CORPORATIONS 
IMPROPEPLY ACCUMULATING SURPI. US. 

SECIIoN 19. 102 — 1: Taxation of corporation formed or 
utilized for avoidance of surtax. 

INTERNAL REVEXI. E CODE, 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

SECTION 104. — BANKS AND TRUST CO;. IPA, IES. 
SEOTION 19. 104 — 1: Tax on banks, 

INTERNAL REVENIIE CODE. 

Regulations 108, amended. (See T. D. 5011, page lb. ) 
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st. PPLEIIEXT B. — c'OatPL'T XTIOX OF XET LXCOME. 

SECTION 118(b). — ADJT STED BASIS FOR DETER41IX- 
IAG GAIA OR LO S: XDJI. . 'TED BASIS. 

SEcTIox 19. 118(b) (1) — 1: Adjusted basis: 
General rule. 

IXTKRXXL REvEXEE CODE. 

1MO — 8, & — 10899 
G. C. AI. 2~o89 

~ere the original ba is (%arch 1. 1913, value) of a developed oil 
propertv was contpletelg recovered through depletion deductions iu 
the taxable vear 1994, the amount of percentage depletion deductious 
alton. ed the tavpaver in subsecluent vears in exce. of such original 
basi should be applied aoainst and used to reduce the cost of an 
additional mell drilled on the property in 1938, for the purpo e of 
ascertaining the adjussted basLs uncler section llg(b)1(B) of the 
Internal Revenue Cocle for deternuning gaiu or loss upou the sale 
of the propertv in 1989. 

An opinion has been requested whether, in ascertaining the adjusted 
basis for determining gain or loss as provided in section 118(a) 1(B) 
of the Internal Revenue Code, the capital account of a developecl oil 
propertv (vvhich, in the rear of ale, consisted only of the cost of clrill- 
ing an additional oil ~veil, after the pluvious exhaustion tin ough cleple- 
tion deductions of the original basis — tlarch 1, 1918. value — of' the 
propertv) should be reduced by the excess over the original basis of 
percentage depletion cleduction=- 

allotted 

in vears prior to the drilling 
of such additional dwell. 

The taxpaver (the AI Companv) operated a small oil propertv for a 
number of veats. The AIarch 1, 1918, value of such property vvas olz 
dollars. Xo further additions were made to the capital account until 
1 ~ 8~. PrioI' co 1'. ~33. the depletion deduction vvas conrnuted on the 
basis of the AIarch 1. 1918. value. Beginning with 1988, the depletion 
deduction v as computed on the percentage of income basis. In 19M, 
the deduction for depletion had. the eHect of reducing the remainin~ 
capital account to zero. As of January 1, 198S. excess depletioti 
amounted to 5z dollars. In the vear 198S, the taxpayer dr', lied an 
additional v. -ell at a cost of 4i dollars. In connection u-ith the 1988 
return. the taxpaver exercised the option of capitalizing the cost of 
this addition to the property. In Januarv, 1989. all of the phvsical 
as=ets of the companv ~vere =old. 

It has been contended that even though the aggreg'ate of depletion 
deductions in prior vears n «s a sum in excess of the cost or other basis 
of the propertv, the excess should not be O8set against an addition to 
the propertv in a subsequent vear, the thecrv being that an addition 
to the capital account can not be depleted before it is in existence and 
that each vea s return stands bv itself in that depletion allosvances 
of a prior vear are applicable onlv to the capital basis existino in stlch 
vear. 

On the other hand. it has been urged that the co. -. t or other ha=is 
of all mell=- on a propertv must be taken as a Tvhole in determining 
the adjusted basis of the propertv (II c'the, spoon Oil Co. v. Con'tBtii- 
aioftei'. 84 B. T. A. . 1180): that awhile. under section 118(b)1(B) 
of the Internal Revenue Code. the adjustment of basis for taxable 

29021 '~1 — 8 
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years prior to 1982 on account of depletion allowed or alloxvab]e, 
whick&ever is greater, c;i» not exceed depletion computed without 
reference to discovery value or to percentage depletion, the adjust- 
ment, of basis f' or 1982 and subsequent taxable years under said sec- 
tion must be for the full depletion, whether allowed on discovery 
value or as percentage depletion; and that, therefore, the anlount of 
percentage depletion allowed to the taxpayer in prior years after the 
exliaustio» of the original basis of' the property must be applied 
aga, inst anti used to reduce any subsequent additions to the capital 
account, of the property in determining the adjusted basis as of the 
year of the sale of the property. 

Section 118(b) 1(A. ) and (B) of the Internal Revenue Code, 
governi»g this case, provides as follows: 

(b) AnsusTKn BAsis. — The adjusted basis for determining the gain or loss 
from the sale or other dispositi&m of property, whenever acquired, shall be the 
basis determined under subsection (a) [&larch 1, 1913, value in this case], 
adjusted as hereinafter provided. 

(1) GENERAL RUI. K. — Proper adjustment in respect of the property shall 
in all cases be made— 

(A) For expenditures, " * or other items, properly chargeable 
to capital account 

(B) in respect of any period since February 2S, 1919, for 
depletion, to the extent allo~ed (but not less than the amount allow- 
able) un&ier this eh»pter or prior income tax laws. Xvhere for any 
taxable ve;ir prior to the taxable year 1982 thc depletion allowance 
v as based on discovery value or a percentage of income, then the 
a&ljustment for del 1& rion for such year shall be based on the depletion 
which would have been allowable for such year if eoinputed without 
reference to discovery value or a percentage of income; 

It seems clear that subparagraph (A), above, requires the addition 
to the basis of the property of the expenditure~s made in 1988 by the 
taxpayer and which it elected to capitalize. (Section 19. 11'3(b) (1) — 1, 
Regulations 108. ) 

The purpose of subpara«raph (B), above, regarding adjustment 
of basis on account of depletion, is set forth in Senate Report Xo. 665, 
Seventy-second Congress. first session, on H. R. 10286 (the revenue 
bill of 1982) (C. B. 1989 — 1 (Part 2), 496, at 517), as follows: 

The requirement in subparagraph (B) of the House bill that the adjust- 
ment for depletion should be coinputed without regard to discovei'y v;ilue or 
percentage depletion is eliminated in the bill as to all adjustments in respect 
of ilie taxable year 1932 and subsequent years. Your con&&»i ttee belie&:& s it only 
fair that the basis of the property shonld, be adjusted to the full erte«t of tiie 
depieti&i» attn&&'a»r es, n'ithont regard to the method by irhich these aiioioa»&cs 
are drt&»mine&i. In view of the substantial change from the existing law in 
this respect, your committee is of the opinion that it should not disiiirb 
the depletion adjustments in respect of years prior to 1982. [Italics supplied. ] 

In construing section 118(b)1(B) of the Revenue Act of 1936, 
the language of vvhich is almost identic;i] with the corresponding 
section of the Code. this oflice, in G. C. 5[. lt (60 (C. B. 1987 — 1, 102), 
stated in part as follows: 

The provision requiies that the basis of depletable property be reduced 
[beginning with the taxable year 1992] on account of the full depletion allowed, 
whether coinputed on the cost, discovery value, or percentage of income 
basis 

Therefore, in the instant case, in ascertaining the adjusted basis 
for determinino' gain or loss as provided in section 118(b)1(B) 
the Internal Revenue Code, the capital account of the oil property 



wl»ch In 1989, the year of sale, consisted entirely of the cost in 1988 
of drilling the additional oil well, slrould be reduced by tire excess, 
over the original basis, of depletion allowed in years prior. to the 
drilling of such additional well. 

J. P. WKNCIIKL, 
Chief Counsel, Bureau of Ir ter nat A'eeenue. 

SKCTIoN 19. 118(b) (1) — 2: Adjusted basis: Cancel- 
lation of indebtedness. 

(Also Section 19. 118 (b) (1) — 8. ) 

1910 — 8o — 10401 
T. D. 6008 

TITLE 26 — INTERNAL RKVENUI: — CHAPTER I, SUBCIIAPTKR A, PAPTS, 'I, 8, 
AND 10. — INCOME TAX. 

Regulations 108, 101, 94, and 86, amended. Cancellation of indebt- 
edness and reduction of basis of debtor's property in proceedings 
under B;tnkruptcy Act of 1898, as amended. 

TBKAs GBY DKPAB'MIKNT 
OFI'ICK OF COMMISSIONER OF INTERNAL 3KVKNUK, 

W'ashin teton, D. 6'. 
To ('olleetors of Internal Ee~&enue and Others Concerned: 

The Act of July 1, 1940 (Public, No. 699, Seventy-sixth Congress, 
third session), amends sections o70, 896, and M2 of' the Banl. ruptcy 
Act, as amended, to read as follows, effective June oo, 1988: 

Sxc. 270. In determining the basis of property for any purposes of any law of 
the United States or of a State imposing a tax upon income, the basis of the 
debtor's property (other than money) or of such property (other than money) 
as is transferred to any person required to use the debtor's basis in whole or in 
part shall be decreased by an amount equal to the s. mount, by whicla the in&lebt- 
edness of the debtor, not including accrued interest unpaid and noi resulting 
in a tax benefit on any income tax return, has been canceled or reduced in a 
proceeding under this chapter, but the basis of any particular property shall not, 
be decreased to an amount less than the fair market value of such property as 
of the date of entry of the order confirming the plan. Any deferlnintttion of 
value in a proceeding under this chapter shall not be deemed a determination of 
fair market value for the purposes of this section. The Commissioner of Internal 
Revenue, with the approval of the Secretary of. the Treasury, shall prescribe 
such regulations as he may deem necessary in order to refiect such decrease in 
basis for Federal income-tax purposes and otherwise carry into effect the pur- 
poses of this section. 

SEc. 896. In determining the basis of property for any purposes of any law 
of the United States or of a State imposing a tax upon income, the basis of the 
debtor's property (other than money) or of such property (other than money) as 
is transferred to any person required to use the debtor's basis in whole or in part 
shall be decreased by an amount equal to the amount by which the indebtedness 
of the debtor, not including accrued interest unpaid and not resulting in a tax 
benefit on any income-tax return, has been canceled or reduced in a proceeding 
under this chapter, but the basis of any particular property shall not be de- 
creased to an amount less than the fair market value of such property as of 
the date of entry of the order confirming tire arrangement. Any determination 
of value in a proceeding under this chapter shall not be deemed a determination 
of fair market value for the purposes of this section. The Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treasury, shall pre 
scribe such regulations as he may deem necessary in ortler to reflect such de- 
crease in basis for Federal income-tax purposes and otherwise carry into effect 
the purposes of this section. 

SEc. M2. In determining the basis of property for any purposes of any lavv 
r)f the United States or of a State imposing a tax upon income, the basis of the 
debtor's property (other than money) or of such property (other than money) 
as is transferred to any person required to use the debtor's basis in whole or 
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in pr&rt shall be decreased by an an&ount equal to the amount by which the 
ind& bicdness of the d&btor, not i&&eluding acc&'ued interest unpaid and not 
resulting in a tax benefit on any income-tax return, has been canceied or re- 
duced in a proceeding und& r this ch'&pter, but the basis of any particular 
property shall not be decreased to an amount less than the fair market value of 
such property as of the date of entry of the order confirming the arrangement. 
Any determination of value in a proceeding under this chapter shall not be 
deemed a determination of fair marl. et value for the purposes of this section. 
The Commissioner of Internal Rever&ue, with the appr»vak of the Secretary of 
the Treasury, shall prescribe such regulations as he may deem necessary 
in order to reflect such decrease in basis for I'ederal income-tax purposes 
and otherwise carry into eKect the purposes of this section. 

In conformity with the above-quoted provisions of laiv& Regula- 
tions 108 [Part 19, Title 26, Code of Federal Regulations, 1940 Sup. ], 
101 [Part 9, Title 26, Code of Federal Regulations, 1%9 Sup. ], 94 
[Part 8, Title 26, Code of Federal Regulations), and 86 are amended 
as follov s: 

PARAGRAPH 1. Section 19. 118(b) (1) — 2 of Regulations 108 and ar- 
ticle 118(b) — 2 of Regulations 101 [section 9. 118(b) — 2] are amended 
by eliminating the first two sentences and substituting in lieu thereof 
the following: 

In addition to the adjustments provided in section 118(b) (1) and section 
19. 118(b) (1) — 1 [" article 118(b) — 1" in Regulations 101] which are required to 
be made with respect to the cost or other basis of property, a further adjust- 
ment shall be made in any case in which there shall have been a cancellation or 
reduction of indebteduess in any proceeding under section 12, 74 (except in 
the case of a "wage earner" as defined in the Bankruptcy Act, as amended), 
or 77B or under Chapter X, XI, or XII of the Bankruptcy Act of 1S98, as 
amended. 

PAR. 2. Section 19. 118(b) (1) — 2 of Regulations 108, article 118 
(b) — 2 of Regulations 101 [section 9. 118(b) — 2], both as amended by 
thc preceding paragraph of this Treasury decision, article 118(b) — 2 
of Regulations 94, as amended by Treasury Decision 48(1& approved 
November 9, 1%8 [C. B. 1%8 — 2, 180] [section 8. 118(b) — 2, Title 26, 
Code of Federal Regulations, 1988 Sup. ], and article 118(b) — 2 of 
Re&&ulations 86, as amended by such Treasury Decision 48(1, are 
eac™h amen decl by substituting for the matter following the first 
sentence thereof the following: 
Such further adjustmcnt shall be made in the following manner and order: 

(1) In the case of indebted&ress incurred to purchase specific property (other 
than inventory or notes or accounts receivable) whether or uot a lien is placed 
against such l&roperty securing the payment of all or part of such indebtedness, 
which indebtedness shall have been canceled or reduced in any such proceed- 
ing, the cost or other basis of such property shall be decreased (but not below 
its fair market value) by the amount by which the indebtedness so incurred 
with respect to such property shall have been canceled or reduced; 

(2) In the case of specific properiy (other than inventory or notes or ac- 
counts receivable) against which, at the time of the cancellation or reduction 
of the indebtedness, there is a lien (other than a lien securing indebtedness 
incurred to purchase such property) the cost or other basis of such property 
shall be decreased (but not below its fair n&arket value) by the amount by which the indebtedness secured by such lien shall have been canceled or 
1'crluced; 

(8) Any excess of the total amount by which the indebtedness shall have 
been so cancekc&k or reduced in such proceed;ng over the sum of the adjust. 
ments made under (1) and (2) shall next be applied to reduce the cost or 
other basis of the property of the debtor (other than inventory and notes and 
accounts receivable, but including property covered by (1) and (2) ) as fol- 
lows: The cost or other basis of each unit of property shall be decreased (but 
r&ot below its fair market value) in an amount equal to such proportion of 
such excess as the adjusted basis (after adjustment under (1) and (2)) of 
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each such unit of property bears to the sum of the adjusted bases (after 
adjustment under (1) and (2) ) of all the property of the debtor other than 
inventory and notes and acconnts receivable; 

(4) Any excess of the total amount by which such indebtedness shall have 
been so canceled or reduced over the sum of the adjustments made u»dcr (1), 
(2), and (8) shall next be applied to reduce the cost or other basis of any 
units of property covered by (1), (2), and (8) which have a remaining basis 
(after adjustment under (1), (2), and (8) ) greater than their fair market 
value, as follows: The cost or other basis of each snch unit of property shall 
be decreased (but not below its fair marlret value) in an amount equal to such 
proportion of such excess as the remaining basis of each such unit bears to the 
sum of the remaining bases of such units. The process shall be repeated until 
the cost or other basis of each unit of. the property covered by (1), (2), and 
(8) is reduced to its fair market value or the amount by which the indebted- 
ness shall have been canceled or reduced is exhausted, taking into account in 
the successive steps only those units of property having, after ihe preceding 
adjustment, a remaining basis greater than their fair market value; and 

(6) Any excess of the total amount' by which the indebtedness shall have 
been so canceled or reduced over the sum of the adjustments made under (1), 
(2), (8), and (4) shall next be applied to reduce the cost or other basis of 
inventory and notes and accounts receivable, as follows: The cost or other 
basis of inventory or notes or accounts receivable, as the case may be, shall 
be decreased (bnt not below its fair market value) in an amount equal to such 
proportion of such excess as the adjusted basis of inventory, notes receivable 
or accounts receivable, as the case mav be, bears to the sum of the adjusted 
bases of such inventory and notes and accounts receivable. The process shall 
be repeated until the adjusted bases of inventory, notes receivable and ac- 
counts receivable are reduced to their fair market value or the amount by 
which the inclebtedncss shall have been canceled or reduced is exhausted, 
taking into account in the successive steps only those units of property hav- 
in, after the preceding adjustment, a remaining basis greater than their fair 
market value. 

For the purposes of this article [" section" in Regulations 108]— 
(A) Basis shall be determined as of the date of entrv of the order 

confirming the plan, composition or arrangement under which such in- 
debtedness shall have been canceled or reduced; 

(B) Except where the context otherwise requires, property means all of 
the debtor's property, other than money; 

(C) Xo adjustment shall be made by virtue of the cancellation or reduc- 
tion of any accrued interest unpaid which shall not have resulted in a tax 
benefit in anv incor' tax return; 

(D) The phrase "indebtedness incurred to purchase" includes (i) indebt- 
edness for money borrowed and applied in the purchase of property and 
(ii) an existing indebtedness secured by a lien against the property which 
the debtor, as purchaser of such property, has assumed to pay; and 

(E) The term "fair market value" has reference to such value as of ihe 
date of entry of the order confirming the plan, composition or arrangement 
under which such indebtedness shall have been canceled or reduced. 

Any determination of value in a proceeding under the Bankruptcy Act, as 
amended, shall not constitute a determination of fair market value foi the pur- 
poses of this article [" section" in Regulations 108]. 

The basis of any of the debtor's property which shall have been transferred 
to a person required to use the debtor's basis in whole or in part shall be deter- 
mined in accordance with the provisions of this article [" section" in Regula- 
tions 108]. 

Patt. 3. Regulations 103 are amended by inserting after section 
19. 113(b) (1) — 9 thereof the following new section: 

Szc. 18 118 (b) (1) — 8. Adjusted basis: Cancellation of iadeb ted aesst Special 
cases, — If the taxpayer and the Commissioner agree, the basis of the taxpaver's 
property' may be a&ljusted in a manner differeut from that set forth in section 
30. 118(b) (1) — 2. Variations from such rule may, for example, involve adjusting 
the basis of any part of the taxpayer's property or adjusi. ing the basis of all the 
taxpayer's property, according to a tLxed allocation. Agreement betwecu the 
taxpayer and the Commissioner as to any variation from such general rule shall 
be effected only bv a closing agreement entered into under the provisions of 
section 8760 (paragraph 46 of the Appendix to these regulations). 
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PAR. 4. Article 118(b) — 3 [section 9. 113(b) — 8] of Regulations 101, 
and article 113(b)-3 of Regulations 94 [section 3. 113(b) — 3], and 86, 
as amended l&y Treasury D"cision 4871, approved November 9, 1938, 
are each re&lesignate&l article 118(b) — 4. 

PAR. 5. Regulations 101, and Regulations 94 and 86 both as amended 
by Treasury Decision 4871, approved November 9, 1938, are each 
amended by inserting after article 113(b) — 2 thereof the following 
new article: 

Aar. 113(b)-3. Adjusted basis: Cancellation of indebtedness: Special cases. — 
If the taxpayer and the Commissioner agree, the basis of the taxpayer's prop- 
erty may be:idjusted in a maiiner different from that set forth in article 
113(b) — 2. Variations from such rule may, for example, involve adjusting the 
basis of any part of the taxpayer's property or adjusting the basis of all the 
taxpayer's property, according to a fixed allocation. Agreement between the 
taxpayer and the Commissioner as to any variation from such general rule 
shall be effected only by a closing agreement entered into under the provisions 
of section 3760 of the Internal Revenue Code. 

(This Treasury decision is issued under the authority of the Bank- 
ruptcy Act of 1898, as amended, and as further amended by the Act of 
July 1, 1940 (Public, No. 699, Seventy-Sixth Congress, third session); 
sections 62 and 113(b) of the Internal Revenue Code (53 Stat. . 32, 
44); and sections 62 and 118(b) of the Revenue Acts of 1938, 1986, 
and 1934 (52 Stat. , 480, 490, 26 U. S. C. , Sup. , 62& 118(b) j 49 Stat 
1673. 1682, 26 U. S. C. , Sup. , 62, 113 (b); 48 Stat. , 700, 706, 26 U. S. C. , 
62, 113(b). ) 

TI~IOTrrv C. AfooNEv, 
Acting 6!ommiss cnet of Intet tuc/ Eerenue. 

Approved August 16, 1940. 
JorIN L. SIILLIVAN, 

doting Secret&try of the Tnemtiry. 

(Filed with the Division of the Federal Register August 19, 1MO, 12. 38 p. m. ) 

SEc'IIox 19. 113(b) (1)-8: Adjusted basis: Cancellation of 
indebtedness: Special cases. 

INTERNAL Rl'VENEE CODE. 

Regulations 103, amended. (See T. D. 5003, p;ige 107. ) 

SECTION 115. — DISTRIBUTIONS BY CORPORATIONS. 

SECTroN 19. 115 — 8: Eai. nings or profits. 
(Also Sections 19. 115 — 12i 19. 115 — 13, and 

19. 115 — 14. ') 

1940 — 52 — 10538 
T. D. 5024 

TITLE 2S — INTEBNAL BT:VL'Nr. 'E. — CHAPTER I, SEHCIIAPTEIT A, PART Ig- 
INCO3II, ; TAX 

Regulations 103 amended to confoima to section 501 of the Second 
Revenue Act of 1940 and ma&le applicable to taxable years beginn. 'iig 
prior to Jlanuary 1, 1939. 
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TREASURY DEPARTMENT& 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

lV~&hington& D. C. 
To Cokeotors of Infevvtizl Ret&enue o&nej Others Concerned: 

PARAORAFH 1. By reason of the enactment of section 501 of the 
Second Revenue Act of 1940 (Public& No, 801, Seventy-sixth Con- 

ress, third session), approved October 8, 194l), Regulations 103 
Part 19, Title K& Code of Federal Regulations, 1940 sup. ] are 

amended as follows: 
A. . The following& is inserted iinmediately preceding section 

19. 115 — 1: 
SEc. C~01, EARNINos AND PRCFITS oF CoRPoRATIoNs. ( Second Revenue 

Act of 1040, Title V. ) 
(a) IJND&:R INTFRNAL REvENUE CCDE. — Section 115 of the Internal 

Revenue Code is amended by inserting at the end thereof the following 
uew subsections: 

"(1) EFFEcT CN EARNINcs AND PROFITs oF GAIN oR Loss AND oF 
REcEIPT oF TAX-FREE DIsTRIDUTIONs. — The gain or loss realized from 
the sale or other disposition (after February 28, 1013) of property by 
a corporation— 

"(1) for the p»rpose of the computation of earnings and profits 
of tlie corporation, shall be determined, except as provided in para- 
graph (2), by usiug as the adjusted basis the adjusted basis (u»der 
the law applicable to the year in which the sale or other disposition 
was made) for determiuing gain, except. that no regard shall be had 
to the value of the property as of March 1, 1018; but 

"(2) for the purpose of the coniputation of earnings a»d profits 
of the corporatiou for any period beginniug after February 28, 
1018, shall be deterrained by using as the adjusted basis the adjusted 
basis (under the law applicable to i, he year in which the sale or other 
disposition was made) for determining gain. 

Gain or loss so realized shall iucrea. se or decrease the earnings and 
profiis to, but uot beyond, the extent to which such a realized gain or 
loss ivas recognized in computing net income under the law applicablc 
to the year iu which such sale or disposition was made. Where in dc- 
terinining the adjusted basis used in computing such realized gain or 
loss the adjustmeut to the basis differs from the adjustmcnt proper 
for the purpose of determining eariiings or profits, then the latter 
adjustment shall be used in determining the increase or decrease above 
provided. Where a corporation receives (after February 28, 1018) a 
distribution from a second corporation which (under the law applicable 
to the year in which the distribution was made) was»ot a taxable 
dividend to the shareholders of the second corporation, the amount of 
such distribution shall not increase the earnings and profits of the first 
corporation in the followiug cases: 

"(1) No such increase shall be made in respect of the part of 
such distribution which (under such law) is directly applied in 
reduction of the basis of the stock in respect of which the distribu- 
tion was made. 

"(2) No such increase shall be made if (under such law) the 
distribution causes the basis of the stock in respect of which the 
distribution was made to be allocated between such stock and the 
property received. 

"(m) KARNINos AND PRCFITs — INOREAsE IN VALUE AccRUED BEFCRE 
MARCII 1, 1018. — 

"(1) If any increase or decrease in the earnings or profits for 
any period beginning after February 28, 1018, with respect to any 
mat&er would be different had the adjusted basis of the property 
involved been determined without regard to its March 1, 1918, 
value, then, except as provided in paragraph (2), an increase 
(properly reflectiug such difference) shall be made in that part 
of the earnings and profits consisting of increase in value of prop- 
erty accrued before March 1, 1918. 
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"(2) If the appli&ation of subsection (1) to a sale or other dis- 
position aftev February 28, 1018, results in a loss which is to be 
applied in &9 crease of &s&rnings and profits for any p&riod begin- 
ning after I'cbvu:&i y 28, 1018, then, notivithstanding subsection (1) 
arid in lieu of the vule provided in paragraph (1) of this subsec- 
tion, the amonnt of such loss so to be applied shall be reduced by 
the amount, if anv, by which the adjusted basis of the property 
used in d&termining the loss, exceeds the adjusted basis computed 
without regard to the value of the property on March 1, 1913, 
and if such amount so applied in reduction of the decrease exceeds 
such loss, the excess over such loss shall increase that part of 
the eavnings and profits consisting of increase in value of prop- 
erty accrued before March 1, 1913. " 

(b) ErFr&cnvE DxTE OF AxrKNDMrsr. — Tlie amendment made by snb- 
section (a) shall be applicable to taxable vears beginning after De- 
cember 81, 1998. 

(&) Uxnm Pstoa A&'Ts. — For the purposes of the Revenue Act of 
1088 or any prior Revenue Act the amendments mad&'. to the Internal 
Revenue Code by subsection (a) of this section shall be effective as 
if they v&ere a part of each such Revenue Act on the date of its enact- 
ment. Nothing in this subsection shall affect the tax Liability of any 
taxpayev for any year ivhich, on September 20, 1940, was peiuling 
before, or was theretofore determined bv, the Board of Tax Appeals, 
or any court of the United States. 

B. Section 19. 115 — 3 is an;ended as follows: 
(a) By inserting before the period at the end of the thircl sen- 

tence of the first, paragraph the following: "(see section 19. 115 — 12)». 
(5) By striking out the second para&&raph and inserting in lieu 

thereof the fo]loiving: 
In the case of a corporation in which depletion or depreciation is a factor 

ln the deterniination of incoine, tire only depletion or depreciation deductions 
to k&e considered in the coniputation of the total earnings and profits are 
those based on cost or other basis withont regard to March 1, 1013, value. 
Ill con&pi&ting the earnings and profits for any period beginning after February 
28, 1913, the only depletion or d&preciation dednctions to be cons'&lered are 
those based on (1) cost or other basis, if the depletable or depreciable asset 
was a&. quired snbs&quent to February 28, 1018, or (2) adjusted cost or March 
1, 1918, value, whichever is higher, if acquire&i prior to IIarch 1, 101'3. Thus, 
dis&ov&ry or percentage depletion under all R&venue Acts ror niines and oil 
aiid gas wells is not to be tal-en into consideration iu computin the earnings 
and profits of a corpovation. Similarly, where the basis of pvoper. ty in the 
hands of a corporation is a substituted basis, such basis, and not the fair 
market value &&f the property at the tinie of the acquisition hv the corpora- 
tion, is the basis fov compnting depletion and depreciation for the purpose 
of detevniining earnings and profits of the corporation. The provisions of 
this paragraph may be illustrated by the folloiving example: 

E;. &i&r»t&k&' Oil prodncing pioperty v. hich A had acquired in 1080 at a cost 
of g&s, &K0 was transferred to the ~ Y Corporation in December, 1088, in ex- 
change for all of its capital stock. The fair market value of the stock 
and of the prnpcvty as of the date of the transfer was 824&, 000. The Y 
Coiporation, after two & ears' opevationvs efi'ected in 1040 a cash dis- 
t& ibntion to A in the amount of $105&, 000. In determining the extent to 
w hich the earnings and profits of the Y Corporation available for 
dividen&l &lisiribntions have been increased as the result of prodnction and 
sale of oil, the depletion to be taken into account is to be computed upon the 
basis of 828, 000 established in the nontaxabl~ exchange in 1!NS regardless of the fair market value of the pi'&&perty or of the stock issued in exchange 
thercf or. 

C. The follovving sections are inserted immediately folloiving sec 
tion 19. 115-11: 

Sac. 10. 1M — 12' Effect on ca&'niu&is and profit of gain, or toss rcaii "&d after +cb 
navar&g 28, 1 gf 1. — In order to determine the eifect on earnings and profits of gain or 
loss realized from the sale or other disposition (after February 28, 1918) of pro 
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ertv by a corporation, section 115(1) prescribes certain rules for (1) the computa- 
tion of the total earuings aud profits of the corporation, of most frequent appli- 
cation in deterniining i!!vested capital; and (2) the coinputation of earnings and 
profits of the corporation for a»v period begiuniug after February 28, 1013, of 
most frequent application in determining the source of dividend distributions. 
Such rule; are applicable wheuever under auv provision of Chapter 1 or " it is 
necessary to compute either the total earuiugs:ind profits of the corporation or the 
earnin s and profits for any period begiuning after February 23, 1913. For 
example, since the earnings and profits accuinulated after February 28, 1013, or 
the earnings and profits of the taxable v&'ar, are earuings and profits for a period 
beginning after Febrnary 23, 1013, the &lete! mination of either must be in accord- 
ance with the rules herein prescribed for the ascertainment of earuings and profits 
for any period beginning after February 28, 1913. Under (1) such gain or loss 
is determined bv using the adjusted basis (under the law applicable to the year in 
which the sale or other disposition &vas made) for determiuing gain, but disre- 
garding value as of )larch 1, 1913. Under (2) there is used such adjusted basis 
for determiuing gain, giving effect to the value as of )larch 1, 1918, whenever 
applicable. In both cases the rules are the same as those governing depreciation 
and d'pletion in computing earnings and profits (see section 19. 115 — 3). Under 
both (1) and (2) the adjusted basis is subject to the limitations of the third sen- 
tence of . ection 115(l) requiring the use of adjustments proper iu determin&ug 
earnings aud profits. The proper adjustments may diifer under (1) and (2) of 
sectiou 115 &1) depending upon the basis to which the adjustments are to be made. 
If the application of (2) of the first sentence of section 115(1) results in a loss 
and if the application of (1) of such sentence to the same transaction reaches a 
difierent result, theu the loss under (2) will be subject to the adjustment thereto 
required bv section 115(m) (2!. (See section 19. 115 — 14. ) 

The gain or loss so realized increases or decreases the earnings and profits to, 
but not bevond, the extent to whi& h such gain or loss was recognized in coiuputing 
ret income under the law applicable to the year in which such sale or disposition 
was niade. As nsed in this subsection the term "recognized" has reference to 
that kind of realized gain or loss which is recognized for income tax purposes by 
the statute applicable to the year in which the gain or loss v. as realized, for ex- 
ample, see section 112. A loss mav be recognized though not allowed as a deduc- 
tion (bv reason, for exaniple, of the operation of sectious 24(b), 117, aud 113 and 
corrc i&ondin provi. ions of prior revenue )av;s) but the mere fact that it is uot 
allov. ed does not prevent decrease in earnings and profits by the amount of such 
disallowed loss. The "recognized" gain or loss for the purpose of &nmputing 
earnings aud profits is determined bv applying the recognition provis!ous to the 
realized gain or loss computed under the provisions of section 115(l) as d!s- 
tinguislicd from the realized gain or loss used in computing net income. The 
applicatiou of this paragraph mav be illustrated by the following examples: 

E. rumple (I) i The X Corporation on January 1, 1030, owned stock in the Y 
Corporation which it had acquired from the Y Corporation in December, 1933, in 
an exchange transaction in which no gain or loss was recognized. The adjusted 
basis to the X Corporation of the property exchanged by it for the stock in the Y 
Corporation was $30. 000. The fair market value of the stock in the Y Corpor:i- 
tion when received by the X Corporation was $930, 000. On April 9, 1039, the X 
Corporation made a cash distribution of $900, 000 and, except for the possible 
effect of the transaction in 1088, had no earnings or profits accumulated after 
Februarv 23. 1918, and had no carniugs or profits for the tax ble year. The 
amount of 3000, 000 represeuting the excess of the fair market value of the stock 
of the Y Corporation over the adjusted basis of the property exchauged therefor 
v;as not recogiuzed gain to the X Corporation under the provisions of section 112 
of the Revenue Act of 1038. Accordingly, the earnings and profits of the X Cor- 
poration are not increased bv $900, 000. , the amount of the gain realized but iiot 
recognized in the exchan e, and the distribution was not a taxable divi&l&end. The 
basis in the hands of the Y Corporation of the property acquired bv it froui the 
X Corporation is $30, 000. If such property is thereafter sold by the Y Corpora, - 
tion, gain or loss will be coinputed on such basis of $30, 000, aud earnings aud 
profits will be increased or decreased accordingly. 

Az«mple (2): On January 2, 1910, the 31 Corporation acquired nondepreciable 
property at a cost of $1. 000. On 5!arch 1, 1913, the fair marl-ct value of su& h 
propertv in the hands of the )I Corporation was 3', 200. Ou December 31, 1940, 
the N Corporation transfers such property to the N Corporation in ex&i!ange for 
$1, 900 in cash and all the N Corporation stock, which has a fair market value of 
$1, 100. For the purpose of computiug the total earuings and profits of the IL 



Corpor'ition the goin on such transactiou is $2, 000 (the sum of $1, 900 in cash and 
sto& k ivortli $1, 100 ininus $1, 000, the adjusted basis for computing gain, determircd 
without regard to March 1, 1913, value), $1, 900 of which is recognized under 
se& tion 11" (c), since this wns the amouut of money received, although for the 
purpose of. couil&ui ing net incom& the gain is only $800 (the sum of $1, 900 in cash 
and stock ivorth $1, 100, minus $2, 200, the adjusted basis for computing gain 
deteimiue&lby giviug effect to March 1, 1913, value). Such earnings ard profits 
ivill tliere&ore be increased by $1, 900. In computiug the earnings and profits of 
the jd Coiporntion for auy period beginning after February 28, 1913, however, 
the gain arising from the transaction, like the taxable gain, is only $800, all of 
whi&h is recogiiized under section 112(& ), the money received being in excess of 
such aniount. Such earnings and profits will therefore be increased bv only $800 
rs ii r& suit of the transaction. For increase in that part of the earnings and 
profits coiisistirg of increase in value of property accrued before, but realized on 
or after, March 1, )913, see section 19. 115 — 14. 

Ezumplc (3): On July 31, 1940, the R Corporation owned oil producing property 
acquired after February 28, 1913, at a cost of $2CO, OCO, but having an a&ljusted 
basis (bV reason of takiug percentage depletion) of $100, 000 for determining gain 
in computiiig net incoiue. However, the ad!usted basis of such property to be 
used in computiug gain or loss for the purpose of earnings and profits is, because 
of the provisions of the third sentence of section 115(l), $150, 000. On such day 
tlie R Corporation transferred such property to the S Corporation in exchange for 
$25&, 000 in cash and all of the S Corporation stock, which had a fair marl-et value 
of $100, 000. For the purpose of computing net income the R Corporation has 
realized a gain of $25, 000 as a result of this transaction, all of whicl& is recognized 
under section 112(c). For the purpose of computiug earnings and profits, however, 
the R Corporation has realized a loss of $25, 000, uoue of which is recognized owing 
to the provisions of section 112(e). The earnings and profits of the R Corporation 
are therefore neither increased nor decreased as a result of the transaction. The 
adjusted basis of the S Corporation stock in the i&ands of the R Corporation for 
purposes of computing earuiugs and luofits, however, will be $125. 000 (though 
only $'00, 000 for the purpose of computing net income), computed as follows: 
I'osis of property transferred $200, OCO 
Less money received on exchange &, & 000 
Plus gaiu or minus loss recognized on exchange ioue 

Ensis of stock 175, 000 
L&. ss ndj&is&n&cuts (samc as those used in deteruiiniug adjusted basis of 

property transferred) 50, 000 

A&ljusted basis of stock 125, 000 
If, therefore, thc R Corporation should subsequeutly sell the S Corporation stock 
for $10'(1, 000, a loss of $25, 000 will again be realized for the purpose of computing 
earnings nnd profits, all of which will be recognized and will be applied to decrease 
the e;irnings and profits of the R Corporation. 

The third sentence of section 115(l) provides for cases in which the adjust- 
ments, prescribed in section 113, to the basis indicated in paragraph (1) or (2) 
of the first s&"utence, as the case may be, of section 115(l), differ from the adjust- 
ments to such basis proper for the purpose of determining earnings or profits. 
Tlie ndjustinents provided by the third sentence of section 115(l) refiect the 
treatment provided by section 19. 115 — 3 relative to cases where the deductious for 
d&plction nnd depreciation in computiug net income differ from the deductious 
pi&!p& r for thc purpose of computing earnings and prohts. The effect of such 
third sentence mny be illustrated by the following examples: 

E&r&;&«&&1& (f) t The X Corporntion purchased on January 2, 1931, an oil lease 
at a cost of $10, 000. The lease wns operated only for the years 1931 and 1932. 
The de&in&!ion for depletion in each of the vears 1931 and 1932 amounted to 
$'&, 7:&0, of which nmount $1, 750 represented percentage depletion in excess of. 
depletiou based on cost. The lease was sold in 1940 for $15, 000, Under section 
113(b) (1) (B), in determining the gain or loss from the sale of the property, 
the basis must be adjusted for cost depletion of $1, 000 in 1931 and percentage 
depletion of $2, 750 in 1932. IIowever, the adjustment of such basis, proper for 
tlie &leterminntion of earnings and profits, is $1, 000 for each year, or $~, 000. 
H&nce, the cost is to be adjusted only to the extent of $2, 000, leaving an ad 
justcd basis of $8, 000 and the earnings and profits will be increased by $7, 000, 
and uot by $8, 7;&0. The difference of $1, 750 is equal to the amount by which the 
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percentage depletion for the year 1932 ($2, 750) exceeds the depletion on cost 
for tliat year ($1, 000) and has already been applied in the computation of earn- 
ings and profits for the year 1982 by taking into account ouly $1, 000 instead 
of $2, 750 i' or depletion in the computation of such earnings and profit (see 
sections 19. 115 — 8 and 19. 115 — 6) . 

Ezarnyte (2): If, in the preceding example, the property, instead of being sold, 
is exchanged in a transaction described in section 112(c) for like property having 
a t'air marl-et value of $7, 750 and cash of $7, 250, then the increase in ear»ings 
and profits amounts to $7, 000, that is, $15, 000 ($7, 750 plus $7, 250) minus the 
base of $8, 000. Elowever, in computing net income of the X Corporation, the 
gain is $8, 750, that is, $15, 000 minus $6, 250 ($10, 000 less depletion of $8, 750), oi'. 

which only $7, 250 is recognized because the recognized gain can not exceed the 
sum of nvoney received in the transaction. Section 112(c) (1), and correspond- 
ing provislo»s of prior revenue laws. If, however, the cash received was only 
$", 250 and the value of the property received was $12, 750, then the increase in 
earnings and profits would be $2, 250, that amount being the gain recognized 
under section 112. 

For adjustment and allocation of the earnings and yrofits of the transferor 
as between the transferor and the transferee in cases where the transfer of 
property by one corporation to another corporation results in the nonrecognition, 
in whole or in part, of gain or loss, see section 19. 115 — 11. 

Sac, 19. 115 — 18. Eff cct on, earnings as!d profits of receipt of tax'-free distributions 
relni!"iny !!!lj!!stn!ent or olio!s!tion of basis of stock. — In order to detei'mine the 
ctfrct o» earnings and profits, where a corporation receives (after February 28, 
1918) from a second corporation a distribution which (under the law applicable 
io the year in which the distribution was made) was not a taxable dividend 
to the shareholders of the second corporation, section 115(l) prescribes certain 
rules. It provides that the amount of such distribution shall not increase the 
earnings and profits of the first or receiving corporation in the following cases: 
(1) No such»crease shall be made in respect of the part of such distribution 
which (under the Iaw applicable to the year in which the distribution was made) 
is directly applied in reduction of the basis of the stocl- in respect of which the 
distribution was made and (2) no such increase shall be made if (under the 
law applicable to the year in which the distribution was made) the distribution 
causes the basis of the stock in respect of which the distributio~ was made to 
be allocated between such stock and the property received. AVhere, therefore, 
the law (applicable to the year in which the distribution was made, as, for 
example, a distribution in 1984 from earnings and profits accumulated yrior to 
March 1, 1918) requires that the amount of such distribution sh;ill be apy]ied 
against and reduce the basis of the stock with respect to which the distribution 
was made, there is no increase in the earnings and profits by reason of the 
receiyt of such distribution. Similarly, where there is received by a corporation 
a distribution from another corporation in the form of a stock dividend and the 
law ayplicable to the vear in which such distribution was made requires the 
allocation, as between the old stock and the stock received as a dividend, of the 
basis of the old stock, then there is no increase in the earnings and profits by 
reason of the receipt of such stock dividend even though such stock dividend 
constitutes income within the meaning of the sixteenth aiuendment to the 
Constitution. These principles may be illustrated bv the following examples: 

Eaamyle (I): The X Corporation iu 1989 distributed to the Y Corporation, 
one of its shareholders, $10, 000 which was out of earnings or profits accumulated 
before March 1, 1918, and did not exceed the adjusted basis of the stock in 
respect of which the distribution was made. This amount of $10, 000 was, there- 
fore, a tax-free distribution and under the provisions of section 115(b) must be 
applied against and reduce the adjusted basis of the stock in respect of which 
the distribution was made. The earnings and profits of the Y Corporation are 
not increased by reason of the receipt of this distribution. 

Ezamyle (8): The Z Corporation in 1984 had outstanding common and pre- 
ferred stock of which the Y Corporation held 100 shares of the common and no 
preferred. The stock had a cost basis to the Y Corporal. ion of $100 per share, 
or a total cost of $10, 000. In December of that year it received a dividend of 
100 shares of the preferred stock of the Z Corporation. Such distribution is; ! 
stock dividend which, under section 115(f) of the Revenue Act of 1934, was not 
taxable and was accordingly not included in the gross inconie of the Y Corpora- 
tion. The original cost of $10, 000 is allocated to the 200 shares of the y Cor- 
poration none of which has been sold or otherwise disposed of by the Y Corpora- 
tion. See section 118(a) (19) and sections 19. 118(a) (19) — I and 19. 118(a) (12) — l. 
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The earniiigs aud profile of the Y Corporation are not increased by reaspn pf the 
receipt of such si ock dividend. 

8E&. 19115&-14. Adj «sl»«&&ts to r«&»ings and yrogite reflecting increase in value 
&r«& ««I l» lo& lo 3(a& &I& 1. 191"l. — lii order to determine, for the purpose of ascer- 
ti&i»in the. puree of dividend distributions, that part of the earnings and profits 
&vhich is rep& created by increase in value of property accrued before, but realized 
on or after, Mi&rch I, )918, so& &ion 115(iri) prescribes certain rules. 

Parag&a&pl& (1) of sec&ion llfi(m) sets forth the general rule with respect to 
coinputing the iucrease to be ma&le in that part of the earnings and profits con 
sisiing of iucrc;&sc in v:&lue of property accrued before, but realized on or after, 
Mar& h I, 1018. The e~ifcr t of this paragraph may be illustrated by the following 
ex» &upi&'s: 

1 za»&i&l& (1): The X Corporation acquired nondeyreciable property prior to 
M;&rch I, 1918, at a cost of $10, 000. Its fair market value of March I, 1918, was 
$!2000 an&1 it &v:&s sold in 1940 for $1», 000. The increase in earnings and profit 
based ou the v:&lue as of hli&rch 1, 1918, represeutiug earnings and profi s accumu- 
lated sii!ce Febrilaiy 28, 1918, is $8, 000. If the bi&sis is determined without 
reg;&rd to the value as of WI'&rch 1, 1918, there v;ould be an increase iu earnings 
aud pro&its of $&, 000. The difTerence of $2, 000 ($5, 000 minus $3, 000) represents 
tlie increase to be made in that part of the earnings aud profits of the X Cor- 
poratiou &onsisting of tlie increase in value of property accrued before, but 
realized on or after, March 1, 191'8. 

I van&ple (2): The Y Corporation acquired depreciable property in 1908 at a 
cost of $100. 000. Assuming uo additi&uis or betterments, aud that the deprecia- 
tion sustained prior to March 1, 1918, &v;&s $10. 000, the adjusted cost as of that 
date &viis $90, 000. Its fair market value as of March 1, 1918, was $94, 000 and in 
1989 it vvas sold for $00, 000. For the purpose of deteriuining gain from the sale, 
the basis of the property is the fair marl-et value of $94, 000 as of M;&rch I, 1918, 
adjusted for depreciation for the period subsequent to F&bruary 28, 1918, com- 
puted on su& h fair n&arket value. If the amount of the depreciation deduction 
allowed (uot less tlian the arnouut allo&vable) after February 8, 1918, tp 
d;&te of the sale in 1989 is the aggregate sum of $48. 240, the adjusted basis for 
d& iermining gi&in in 1089 ($94, 000 less $48, 240) is $5&0. 700 and the gain mould be 
$9, 240 ($00, 000 less $50, 760). The increase in earnings and yrofits a&cumulated 
since February 28, 1918, by reason of the salt'. , based on the value as of M;!rch I 
1918, adjusted for depreciatiou, is 8!&, 240. If the depre&iation since Februarv 28, 
1918, had been based on the adju&sted cost of $90, 000 ($100. 000 less $10, 000) 
in. tead of the M;&rch I, 1. !18, viilue of $94, 000, the depreciation sustained from 
that date to the date of sale would have been $41, 400 instead of $48, 40 and the 
actual gain on the sale b;is&d ou the cost of $100, 000 adjusied by depreciation 
on such cost to $48. 0 0 ($100, 000 reduced by the sum of $10, 000 and $41, 400) 
would be $11, 400 ($00, 000 less $48, 000). If the adjusted basis of the property 
was deieianined without re;ird to thc value as of March 1, 1918. tliere would be 
;iu increase in earnings and profits of $11, 400. The difference of $&, 100 ($11, 400 
minus $9, 240) represents the i!&crease to be made in that part of the earuings and 
profits of the Y Corporation consisting of the increase in value of property 
accrued before, but realized on or after, March I, 1918. 

Paragraph (2) of section 115(m) is au exception to the general rule in para- 
graph (1) of such section and also operates as a liiuitation on th& application 
cf sectimi 115(l). It provides that, if the application of (2) of the first sentence 
of section 11, &(l) to a sale or other disposition after February 28, 1918, results 
in a loss which is to be applied in decrease of earnings aud profits for any period 
beginning after February 28, 1918, then, notv ithstanding section 115(l) and in 
lieu of the rule provided in paragraph (1) of section 115(m), the amount of 
such loss so to be applied shall be reduced by the amount, if anv, by which the 
adjusted basis of the property used in determining the loss, exceeds the adjusted 
basis computed without regard to the fair market value of the propertv on 
March I, 1918. If the amount so applied in reduction of. the loss exceeds such 
loss, the excess over such loss sluill increase that pait of the earnings and 
profits consisting of increase in value of property accrued before, but realized 
on or after, March 1, 1918. The following examples will show the applicatipu 
of section 115(m) (2): 

Evan&pie (1): The Y Corporation acquired nondepreciable property pripr tp 
March l, 1918, at a cost of $8, 000, its fair market value as of March I, 1918 
$18, 000, and it was sold in 1989 for $10000. Under (2) of the first sellteuce pf 
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section 115(1) the adjuste&! basis would be $18, 000 and there would be a loss of 
$8, 000. The application oi (2) of the first sentence of section 115(l) would 
result in a loss from the sale in 1989 to bc applied in decrease of earnings and 
profits for that year. Section 115(m) (2), however, applies and the loss of $8, 000 
is reduced by the amount by which the adjusted basis of $18, 000 exceeds the 
cost of $8, 000 (the adjusted basis computed without regard io the value on 
March 1, 1018), namely, $5, 000. The aruount of the loss is, accordingly, reduced 
from $8, 000 to zero and there is no decrease in earnings;ind profits of the 
Y Corporation for the year 1989 as the result of the sale. The amourit applied 
in reduction of the decrease, namely, $5, 000, exceeds $8, 000. Accordingly, as a 
result of the sale the excess of $2, 000 increases that part of the earnings and 
profits of the Y Corporation consisting of increase in value of property accrued 
before, but realized on or after, March 1, 1918. 

ExampLe (2): The Z Corporation a&qui&ed nondepreciable property prior to 
March 1, 1918, at a cost of $10, 000, its fair market value as of March 1, 1913, 
was $12, 000, and it was sold in 1989 for $8, 000. Under (2) of the first sentence 
of section 115(1) the adjusted basis would be $12, 000 and there would be a loss 
of $4, 000. The application of (2) of the first sentence of section 115(l) would 
result in a loss from the sale in 1989 to be applied in decrease of earnings and 
profits for that year. Sectiou 115(m) (2), however, applies and the loss of 
$4, 000 is reduced by the amount by which the adjusted basis of $12, 000 exceeds 
the cost of $10, 000 (the adjusted basis computed without regard to the value 
on March 1, 1918), namely, $2, 000. The amount of the loss is, accordingly, 
r&duced from $4, 000 to $'2, 000 and the decrease in earnings and profits of the 
Z Corporation for tlie year 1989 as the result of the sale is $2, 000 instead of 
$4, 000. The amount applied in reduction of the decrease, namely, $2, 000, does 
not exceed $4, 000. Accordingly, as the result of the sale there is no increase 
in that part of the earnings and profits of the Z Corporation consisting of 
increase in value of property accrued before, but realized on or after. March 
1, 1918. 

PAR. 2. The above amendmen(, s to Regulations 108 (which regula- 
tions cover taxable years beginning aFter December 81, 1988) are 
hereby ma&le appli& able to taxable years beginning prior to January 
1, 1989 (such years being covered by Regulations 101, 94, 86, 77, 74, 69, 
65, 62, 45, and 88). Although under section 501(c) the final determi- 
nation by the Board of Tax Appeals or any court of the United States 
of the tax liability of any taxpayer for any such taxable year which, 
on September 20, 1940, was pending before, or was theretofore deter- 
mined by, the Board of Tax Appeals, or any court of the United States, 
is not affected by the enactment of section 501, the rules stated in the 
regulations are applicable to such cases inasmuch as such rules are a 
proper interpretation of the law as it existed prior to the enactment 
of section 501. The limitation in section 501(c) has application only 
to such taxpayer, and in the case of such taxpayer, only with respect 
to the tax liability for the speci[le year or years actually so pending on, 
or so determined prior to, September 20, 1940. 

(This Treasury decision is prescribed pursuant to sections 62 and 
8791(b) of the Internal Revenue Code (53 Stat. , 82, 467), correspond- 
ing provisions of prior internal revenue laws, and section 501 of the 
Second Pevenue Act of 1940 (Public, Xo. 801, Seventy-sixth Congress, 
third session). ) 

GUY T. HzLmHINo, 
Commissioner of Internxl I&, n, , enue. 

Approved December 19, 1940. 
JoHN I&. SULLIvAN, 

Acting secretory of the Trec&surlt. 

(Filed with the Division of the Federal Register December 20, 1940, 8. 11 p. m. ) 
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SEcTIoN 19. 115 — 7: Stock dividends. 1040~8-10501 
T. D. 5020 

TITLE 96 — INTEIIVAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 19. — 
INCOME TAX. 

Regulations 103 amended. — Stock dividends and stock rights. 

TREASURY DEPARTMENT) 
OrFICE OF CO~IMISSIONER OF INTERNAL REVENUE) 

Washington, D. C. 
To t ollectors of Internal I?evenue and Others Concerned: 

Section 10. 115 — 7 of Regulations 103 [Part 19, Title 26, Code of Fed- 
eral Regulations, 1040 Sup. ] is amended by striking out, all of the 
matter appearing after the first sentence thereof. 

(This Treasury decision is issued under the authority contained in 
section 62 of the Internal Revenue Code (53 Stat. , 32). ) 

TIBIOTHY C. MOONEY& 
Acting Commissioner of Interna/ 1?evenue. 

Approved Xovember 15, 1040. 
JOIIN L. SULLIVAN) 

Acting Secretary of the Treasury. 

(Filed ivith the Division of the Federal Register November 19, 1040, 3, 27 p. m. ) 

SEc~loN 19. 115 — 12: Effect on earnings and profits of 
gain or loss realized after February 28, 1913. 

INTERNAL REVENUE CODE. 

Regulations 103, amended. (See T. D. 5024, page 110. ) 

SECTIUN 19. 115 — 13: EQ'ect on earnings and profits of 
receipt of tax-free distributions requiring adjust. — 

Inent or allocation of basis of stock, 

INTERNAL REVENUE CODE. 

Regulations 103, amendecl. (See T. D. 5024, page 110. ) 

SEcTIoN 19. 115 — 14: Adjustments to earnings and 
profits reflecting increase in value accrued 
prior to March 1, 1013. 

INTI'RNAL REVENUE CODE. 

Regulations 103, anlended. (See T. D. 5024, page 110. ) 
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SECTION 116. — EXCLUSIONS I&'RO&%1 C&&ROSS INCO &I E. 

1940 — 45& — 10477 
I. T. 8424 

INTERNAL REVENUE CODE. 

B made two trips to E«rope in the year 1939. The first trip 
extended from May 5 to June 8, and tlie second trip extended froin 
June 16 to Deceiuber 2. IfcM, B was a l&ona fide non&&, idc&&t of 
the United States for snore than six calendar months &hiring the 
taxable year 1939, and is entitled to tlie exeiuptiou provided iu 
section 116(a) of the Internal Revenue Code. 

Advice is requested as to ivhether B divas a bona fide nonresident of 
the United States "for more than six months" during the year 1969& 
within the nleaning of section 116(a) of the Internal Revenue Co&le. 
B made two trips to Europe in that year. The erst trip ex(& nded 
from &Iay 5 to June 8, anti the second trip extended from June 16 to 
December 2. 

In Cv. C. M. 22065 (C. B. 1940 — 1, 100) it was held (syllabus): 
A citizen of the United States must he absent fr&mi the United Stat&s for 

more than six cah &«lo& months to come vvithin the exemption provided by s&c- 
tiou 116(a) of the Revenue Act of 1936. Fractional parts of months f&om 
several trips may not be added to maire whoh calendar months, since whole 
calendar months must consist of consecutive d:&ys of absence from the United 
States in any. one trip. 

In accordance with 6. C. N. 22065, supi'a, the first trip made by B, 
extending from May 5 to June 8, is to be treated as one calendar 
month. The second trip, extending from June 16 to December 2, con- 
stituted 6ve full calendar months. Under the principle contained in 
G. C. M. 2206o, supra, the fractional parts of months from the two 
trips, that is, from June 5 to June 8 and from November 16 to De- 
cember 2, may not be recognized in the computation of calendar 
months' absence. However, in view of the fact that B was absent 
from the United States for six full calendar months in 1969, in ad- 
dition to the fractional parts of months above mentioned, it is 
held that he was absent from the United States for more than six 
calendar months in that year. Accordingly, the taxpayer qualifies a. s 
a bona Gde nonresident of the United States for more than six calen- 
dar months during the taxable year, and comes within the exemption 
provided by section 116(a) of the Internal Revenue Code. 

SECTION 124. — AMORTIZATION DEDUCTION 

SEUTIoN 19. 124 — 1: Definitions. 1940-44 — 10474 
T. D. 5016 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER A, PART 10. — 
INCOME TAX. 

Regulations 103 amended. — Amortization deductions under Title 
III of the Second Revenue Act of 1940 (Public, No. 801, Seventy- 
sixth Congress, third session), approved October 8, 1940. 
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TREASVRY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENVK& 

W'(u hington, D. C. 
To Collector8 of Inter'/ EevenzIe and Others Concerned: 

Regulations 103 [Part 19, Title 26, Code of Federal Regulations, 
1940 Sup. ] are amended as follows: 

PA!:AORAPII 1. Section 19. 23(1) — 1 is amended by inserting at the 
end thereof a sentence reading as follows: 
For deduction with respect to the amortization of emergency facilities, in lieu 
of the dctluction for depreciation, see sections 23(t) and 124. 

PAR. 2. The following is inserted immediately preceding section 24: 
SEC. 301. ALLowANcE oF AMDBTIXATIDN DEDUcTIDN. ( SEcoND REvENUE A&Sr oF 

1940. ) 
Section 23 of the Internal Revenue Code is amended by inserting at the end 

thereof the fnllov;ing new sulisection: 
"(t) AMol'TizATIDN DEDUcTIDN. — The deductio!! for aliloi'tization provided iu 

section 124. " 

PAR. 3. The following is inserted immediately following section 
19. 123 — 2: 
SEO. 302. COMPUTATIoN QF AMDI!TIzATIQN DEDUcTIoN. (SEcoND RETEN!'E AcT oF 

1940. ) 
The Internal Revenue Code is amended by inserting after section 123 the 

following new section: 
SEc. 124. AMoa r!zAT!oN DEDUCTIDN. 

"(a) CENEEAL RU!. E. — Every corporation, at its election, shall be entitled to 
a deduction witli respect to the amortization of the adjusted basis of any 
emergency facility (as defined in subsection (e) ), based on a period of 60 
Inontlis. Such amortization deduction shall be an amount, with respect to each 
month of such period within the taxable year, equal to the adjusted basis of 
the facility at the end of such month divided by the number of nionths (includ- 
ing the month for which tlie deduction is computed) remaining in the period. 
Such adjusted basis at the eud of tlie month shall be computed v;ithout regard 
to the amortization deduction for such month. The amortization deduc~tion 
above provided with respect to any month shall, except to tlie extent provided 
in subsection (g) of this section, be in lieu of the dedu&tiou with respect to 
such fiicility for such month provided by section 23(l), relating to exhaustion, 
wear and tear, and obsolescence. The 60-niont. h period shall begin as to auy 
ernergenry facility, at the election of the taxpayer, with the mouth following 
the uionih in ivliich the t'acility was completed or acquired, or with the suc- 
ceeding taxable year. 

(b) I' LEcTIoN oF A!IoRTIZATIDN. — The election of the taxpayer to take the 
amortization deduction ii ud to begin the 60-month period with the month 
fotlowiug the month in which the facility was completed or acquired shall (ex- 
cept as provided in su)ist ction (d) (3)) be made only by a statement to that 
effect i» its return for the taxable year in which the facility was completed or 
acquired. Its election to take the amortization deduction aud to begin such 
period with the tax»ble year succeeding such year shall be made only by a 
statement to that effect in its reiurn for such succeeding. taxable year. 

"(c) TEI!1&INAT!0N oF Aii&DETIzATIDN DEDUCTIDN. — A iaxpiivei' which has elected 
under subsection (b) to take th& amortization deduction provided in subsection 
(a) may, at any time after making such election, discontinue the amor)ization 
deductions with respect to the remainder of the amortization period, such dis- 
contiiiuance to begin as of the beginning of any month specified by the taxpayer 
in a notice in writing filed with the Comniissioner befoi'e the begimiing of 
such month. The deduction provided under section 23(l) shall be allowed, 
beginning with the first month as to which the amortization deduction is not 
applicable, and the taxpayer shall not (except as provided in subsection 
be entitled to any further amortization deductious with respect to such emei; 
gency facility. 



(d) TFRMINATICN QF AMCRTIZATION PFRIOD. — 
"(1) If the Vrciident has proclaimed the ending of the emergency period 

(as defined in subsection (e) ), or if thi. S«N t;iry of W:ir &&r ihe Secre&;ivy of 
the Navy has, in accordaiice ivith rc„iilations prescribed by the President, 
certified to the Comniissioner that an emergency fi«ility ceaied, on the date 
specified in the certificate, to be necessary iu the interest of national defeiise 
during the emerg&ncv period, and if the date of such proclmnation or ihe date 
specified in such certificate occurs within 60 months froin tlie beginning of the 
amortization period ivith respect to such einergeiicy facility, then the taxpayer 
niav elect (in accordance ivith paragraph (4) of this subsection) to terminate 
the amortization period with respect to such eincrgency facility as of the end 
of the montli in which such prochimiiiiou was iiiued or in wliich occurred the 
date specified in such certificate, vvhichever is the earlier. In such case the 
aiuortization period with respect to inch facility shall end with the eud of 
such month in lieu ot the end of tlie 60-month period, 

"(2) If the date of the proclamation or the date specified in the certificate 
referred to in piiragraph (1) of this subsection occurs within 00 months from 
the beginning of the iiuiortization period with respect to such emergency 
facility and after the begiuning of the nionth wliich the taxpayer has previ- 
ously fixed under subsection (c) for the taking, in lieu of the amortization 
deduction provided in this section, of the deduction allowed by section 23(l), 
the taxp iyer may elect (in accordauce with p;iragraph (4) of this subs&ction) 
to terminate the amortization period with respect to such emergency fiicility 
as of the eiid of the mouth iu which such proclamation was issued or in which 
occurred the date specified in such certificate, whichever is ihe earlier. In 
such case the amortization period ivith respect to such facility shall eiid with 
the end of such month in lieu of thc end of the 60-inonth period, aud the ter- 
mination of the amortization deductiou under subsection (c) shall be 
disregarded. 

"(3) In the case of a taxpayer which has not in either of its returns speci- 
fied in subsection (b) elected to take an amortization deduction with respect 
to au emergency facility, if the date of the proclaination or the date spe& ified 
in the certificate, referred to in paragraph (1) of ibis subsection, wliichevcr is 
earlier, is before the expiration of 60 months from the last day of the month 
in wlii&. h such emergency facility ivas completed or acquired, theu the tax- 
payer may elect (in accordiince with paragraph (4) of tliis subsection) the 
amortization deduction provided in subsection (a), using an amortization 
period begiuni»g with the month following tlie month in which the eniergency 
facility was couqileted or acquired aml ending as of the end of the month 
within ivhicli such proclamation was issued or ivithin which occurred the date 
specified in such certificate, whichever is the earlier. 

"(-4) The election provided;n paragraph (1), (2), or (3) shall be made by 
filing with the Commissiouer, in such nianner, in such form, and within such 
time, as the Coiumissioner with the approval of the Secretary may by regula- 
tioiis prescribe, a statement of such election. When such election has been so 
made, then, un&ler regulations prescribed by the Commissioner with the ap- 
proval of the Secretary, the taxes for all taxable years, beginning with the 
taxable year in which the amortization period began, shall be computed in 
accordance with an amortization deduciion computed in accordance with the 
method provided in subsection (a), but using (in lieu of the 60-nn&nth period 
provided iu such subsection) the amortization period specified in paragraph 
(1), (2), or (3), as the case may be. 

"(5) RLK;CMPUTATICN oF TAx IN OAEE oF ELEcTICN UNDER THIs sUIISEcTIDN, — 
If the adjustment of the income or excess-profits tax liability for any taxable 
year necessary to give effect to paragraph (4) of this subsection is pre- 
vented (A) on the date of the certificate of the Secretary of A sr or the 
Secretary of the Navy or on the date of the President's proclanmtion, which- 
ever is the basis of the taxpayer's election under this subseciioii, or (B) 
within one year from such date, by any provision of law (other than i, his 
paragraph and other than section 3761, relating to compromises), an adjust- 
ment of the tax liability shall nevertheless be made if in respect of such 
taxable year a notice of dehciency is mailed or a claim for refund is filed, 
as the ease may be, within one year after the date of such certifi&. ate or 
such proclamation, whichever is the basis of the taxpayer's election under 
this subsection. If at the tim'e of the mailing of such notice of deficiency 
or the filing of such claim for refund, the adjustment is so prevented, then 
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the amount of the adju tm& nt authorized in this paragraph shall he limited 
to the increase or decrease in the tax previously determined for such taxable 
year which results solely from the effect of paragraph (4) of this subsection, 
and such amount shall be assessed and collected, or credited or refunded, 
iu the san&e manner as if it were a deficiency or au overpayment, as the 
ense may be, for such taxable year and as if on the date of such certificate 
or such proclamation, whichever is the basis of the taxpayer's election under 
this subsection, one year remained before the expiration of the periods &&f 

lin&itation upon assessment or filing claim for refund for the taxable year. 
The tax previously determined shall be ascertained in accordance with sec- 
tion 8901(d). The amount to be assessed and collected under this para- 
graph in the same manner as if it were a deficieucy, or to be refunded or 
«r«lited in the same manner as if it were an overpayment, shall not be 
diminished by any credit or set-off based upon any item, inclusion, deduction, 
credit. exemption, gain, or loss, other than one resulting from the effect of 
parag&aph (4) of this subsection. Such amount, if paid, shall not be recov- 
ered by a clain& or suit for refund or suit for erroneous refund based upon 
any item, inclusion, deduction, c~edit, exemption, gain, or loss, other than 
one resulting from the effect of paragraph (4) of this subsection. 

"(e) DEFINITIONs. — 
"(1) EMFRGEN«Y FAcnsTY. — As used in this section, the term ' emergency 

facility' means any facility, laud, building, machinery, or equipment, or 
part thereof, the coustruction, reconstruction, erection, or installation of 
&vhfch was completed after June 10, 1940, or which was acquired after such 
date, and with respect to which a certificate under subsection (f) has beeu 
made. 

"(2) EMERGENcY PERron. — As used in this section, the term ' emergency 
period ' means the period begiuning June 10, 1940, and ending on the date on 
which the President proclaims that the utilizationof a substantial portion 
of the emergencv facilities with respect to which certificati&&ns under sub- 
section (f) have been made, is no longer required in the interest of uational 
defeuse. 

"(f) DFTERMINATIQN oF ADJcsTFD BAsIs oF EMERGENc'Y E&AcILITY. — In, deter'- 
mining, for the purposes of subsection (a) or subsectiou (h), the adjusted basis 
of au emergency facility— 

"(1) There shall be included only so much of the amount othervrise con- 
stituting such adjusted basis as is properly attributable to such construction, 
reconstruction, erection, installation. or acquisition after June 10, 1940, as the 
Advisory Commission to the Council of National Defeuse and either the Sec- 
retary of War or the Secretary of the Navy have certified, within the time 
specified in paragraph (8) of this snbsection, and under such regulations as 
the President mav prescribe, as necessary in the interest of national defense 
during the emergency period; 

"(2) After the completion or acquisition of any emergency facility with 
respect to which a certificate under parag&aph (1) has been made, any 
expenditure (attributable to such facility and to the period after such com- 
pletion or acquisition) which does not represent construction, reconstruction, 
erection, installation, or acquisition included in such certificate, but with 
respect to which a separate certificate is made under paragraph (1), shall 
not be applied in adjustment of the basis of such facility and shall be cou- 
si&lered as an expenditure with respect to a new emergency facility; and "(8) The certificate provided for in paragraph (1) shall have no effect 
unless made before whichever of the following dates is the later: (A) The 
beginning of such construction, reconstruction, erection, or installation, or 
the d»te of such acquisition, or (B) the one hundred and tvventieth day after 
the date of the enactment of the Second Revenue Act of 1940. "(g) DEPREcIATIGN DEDI&c'IIGN. — If the adjusted basis of the emergencr fa- 

cility computed without reg&rd to subsection (f) of this section is in excess of 
the adjusted 'basis computed under such subsection, the deduction provided by section 23(1) shall, despite the provisions of subsection (a) of this section, be 
allowed v. ith respect to such e&nergency facility as if its adjusted basis were an 
amount equal to the amount of such excess. 

"(h) PAYMENT BY UNITED STATEs oF IINAMORTIZED CosT oF FAGIIJTY. — If 
amount is properly includible in the gross income of the taxpayer on account of 
a pavment with respect to an emergency facility and such payment is certified as 
provided in this paragraph, then, at the election of the taxpayer in its retu~ 
for the taxable year in which such amouut is so includible— 



"(1) The amortization deduction for the month in which such amount is 
so includible shall (in lim& of the arnouut of the deduction for sn«h mo»&h 

' computed under subsection (a) ) be the amount so includible, bnt such de- 
duction shall not be in excess of the a&ljust&. d basis of the emergency facility 
as of the end of such mouth (computed vvithout regard to any a&nurtization 
deduction for such month). Payments referred to in this paragraph shall 
be pnnuents the &nnounts of which a&'c c& &tiYied, auger such rc "ulatinns;&s 
the President &nay prescribe, bv either the Sec& «tory of War or the Seer& t:» y 
of the Navy as compensation to the taxpayer for the unamortized & os& of 
the emergency facility made becans&— 

"(A) A contract with the United States ir&volving the use of the 
facility has been terminated by its te&uns or by can«ella&. ion, or 

"(8) the taxpayer had reasonable grounds (either from provisions 
of a contract with the United States involving the use of the facility, 
or from written or oral representations made under authority of the 
United States) for anticipating future contracts involving the use of 
the facility, which future contracts have not been made. 

"(2) In case the taxi»;ver is not entitled to any amortization deduction 
with respect to the emergency facility the deductiou allowable under section 
28(1) on accouut of the month iu which such amount is so includible shall 
be increased by such amount, but such deduction on account of such month 
shall not be in excess of the adjusted basis of the emergency facility as of 
the end of such month (computed without regard to any amount allowable, 
on account of such month, under section 23(1) or this paragraph). "(i) PRoTFcTIO«& OF THx Ilxrrsn STATE6. — If the taxpayer has been or v ill be 

zeimbursed by the United States for all or a part of the cost of any emergency 
facility pursuant to any contract with the United States, either— 

"(1) directly, by a provision therein dealing expressly with such reim- 
bursement, or 

"(2) indirectly, because the price paid by the United States (insofar as 
return of cost of the facility is used as a factor in the fixing of such price) 
is recognized by the contract as including a return of cost greater than the 
normal exhaustion, wear and tear, 
no an&ortization deduction with respect to such emergency facility shall be 
allow«&1 for auy month after the end of the mo»th in which such contra&'. t 
is made, unless, before the expiration of 90 days after the making of su& h 
contract or 1'0 days after the date of the enactment of the Second Revenne 
Act of 1940, whichever of such periods expires the later, the Advisory 
Commission to the Council of National Defense, and either the Secretary 
of War or the Secretary of the N &vy certify to the Commissioner that such 
contract adequately protects the United States with reference to the future 
use and disposition of such e&nergency facility. A certif&&ate by the Advisory 
Commission to the Council of National Defense and either the Secretary of 
War or the Secretary of the Navy, made to the Commissioner before the 
expiration of 90 days after the making of a contract or 120 dave after the 
date of the ena«tment of the Second Revenue Act of 1940, whichever of 
su«b periods expires the later, to the effect that, under such contract, rcim- 
bnrs&&uent for all or a part of the cost of any emergency fa&ility is not 
provided for within the meaning of clause (1) or clause (2), shall be con- 
clusive for the purposes of this snbse&tion. 

"The terms and couditious of contracts with reference to reimburse&nent 
of the cos&. of emergency facilities and the prote& ting of the United States with 
reference to the fnture use and disposition of such emergen«y facilities 
shall be n&ade available to the public. " 

Sac. 19. l "4 — 1. Def»itious. — As used in this section aud sectious 19. 124 — 2 to 
19. 1'4 — !), inclusive, the term- 

(«) "Ad&&iaory Co»&»&isaio&&" means the Advisory Commission to the Council 
of National Defense. 

(b) "Secreta&'y nf the d& l&«&q»&c»t cot&re»&rd" means the Secretary of War 
or the Secretarv of the Navy, as the case may be. 

(c) "E»&c&g&, &iy f««&Ting" means any facility, land, building, machinery, or 
equipment, or any part thereof, — 

(1) the a&'. quisition of which occurred after June 10, 1940, or the construc- 
tion, reconstruction, erection, or installation of which was completed after 
such date, and 

(2) any part of the construction, reco'nstrnction, erection, installation, or 
acquisition of which has, before (A) the date of such acquisition or the 
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begimiing of such construction, reconstruction, erection, . or installation, or 
(B) I&ebruary 5, 1941, whichever date is the'later, been certified by the Ad- 
visory Commission and the Secretary of the department concerned as neci. s- 

sary in the interest of notional defense duriug the emergency period. The 
term "emergency facility, " as so defined, may include, among other things, 
iuiprovements of la. nd, such as the construction of airports and the dredging 
of channels. 

(d) 'Em«rgancy period" means the period beginning on June 10, 1940, 
and ending on the date on which the President proclaims that the utilization 
of a substantial portion of the emergency facilities is no longer required in 
the interest of national defense. 

Si:o. 19. 124 — 2. Amortization dad&tot(on — General rale. — If the Advisory Commis- 
sion and the Secretary of the department concerned have made the required cer- 
tifications (including those required by section 124(i) ), a corporation is entitled, 
at its election, to a deduction with respect to the amortization of the adjusted 
basis of an emergency facility, such amortization to be based generally on a period 
of 60 months. As to the adjusted basis of an emergency facility, see section 
19. 124 — 6. The taxpayer may, with respect to an emergency facility, elect to begin 
the 60-month amortization period with (1) the month following the month in 
which su& h facility was completed or acquired, or (2) the taxable year succeeding 
that in which such facility was completed or acquired (see section 19. 124 — 8). The 
date on which, or the month within which, an emergency facility is completed or 
acquired is a question to be determined upon the facts in the particular ease. 
Ordinarily the taxpayer is in possession of all the facts and, therefore, in a posi- 
tion to as«&-rtain such date. A statement of the date ascertained bv the taxpayer, 
together with a statement of the pertinent facts relied upon, should be filed with 
the taxpayer's election to take amortization deductions with respect to such 
facility. 

In general, with respect to each month of the 60-month !ieriod which falls 
within the taxable year, the ainortization deduction is an amount equal to the 
adjusted basis of the facility at the end of such month divided by the number 
of months (including the particular month for which the deduction is com- 
puted) remaining in the 60-month period. The adjusted basis of the facility at 
the end of any month shall be computed without regard to the amortization 
deduction wit!i respect to such facilitv for such month. The total amortization 
deduction with respect to an emergen&y facility for a particular taxable year is 
the siim of the amortizatiou deductions allowable with respect to such facility 
for each month of the CO-month period which falls within such taxable year. 
The amortization deductiou with respect to an emergency facility taken for 
any month is in lieu of the deductiou for depreciation which would otherwise be 
aHowab!e under section 28(l) with respect to such facility for such month. See, 
however, section 19. 124 — 7, rein. tive to depreciatiou vvith respect to any amount 
not subject to amortization. 

This section mav be illustrated by the following examples: 
trample (I) t On July 1, 1940, the X Corporation, which makes its income 

tax returns on the calendar year basis, bcgius the coustructiori of an emergencv 
facility which is completed ou September 80, 1940, at a cost of $240, 000. The 
cei tificate of necessity covers the entire construction. The X Corporation 
elects to take amortization deductions with respect to the facility and to begin 
the 60-month amortizatiou period with October, the month following its coni- 
pletion. The adjusted basis of the facility at the end of October is $240, 000. 
The illowable amortization deduction with respect to such facility for the tax- 
able year 1940 is $12, 000, computed as follows: 
Mon i lily amortization deductious: 

October ($240 000+60) $4. 000 
November ($286, 0l;0, or $2l0, 000 ininus $4, 000, +59) 4, 000 
December ($282, 000, or $286, 000 miuus $4, 000, +58) 4, 000 

Total amortiza. tion deduction for 1940 12. 000 
Exon&pie (2): The Y Corporation, which makes its income tax returns on the 

b;isis of a iiscal vear ending November 80, purchases an emergeucy faci!itv (No. 1) 
on July 29, 1940. Ou June 15, 1940, it begins the c&uistruction of an emerge&icy 
facility (No. 2) which is completed on August 2, 1040. The entire acquisition and 
construction of such facilities are certified as uecessary in the iiiterest of national 
defense. The Y Corporation elects to take amortization deductions with respect 
to both facilities and to begin the 60-month amortization period in each case ivith 
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the mouti follolving the Iuouth of acquisition or colupletiou. The adjusted b&l. is 
of facility Xo. 1 i ~600, 000 and the adju. ted basi. of fllCility Xo. "is S. d, 000 at the 
end of the first mouth of tbe amortization period. Iu septeulber, )94'J, facilily 
No. 1 is daluaged by fire, as a result of which its adjusted basis i properly re&bleed 
by 625, 670. The a)tolvable anlortization deductiou with respect to such facilities 
for tbe taxable year ending Xov&mber 80, 1940, is y21, 410, computed as follolvs . ' 

FACILITY ÃO. 1. 

ilionthly anlortization deductious: 
August ($600. (100+60) 2L 000 
September ($269, 660, or 6300. 000 minus S&L000 and f';L570, 

October (6"()5. 060, or ~&269, 630 Iuinus S4. 570, +:&6) 4, , &70 

November (sfi&i0, 4!)0, or S265, U60 minus S4, ;170, +57) 4, 570 

Amortization deductiou for 1940 

FACILITY IIO. 2. 

Monthlv anlortization deductions: 
September (S;l4, 000+60) 
October (658, 100+59) 
November (, , '52', 200+58) 

$900 
900 
9UO 

Amortization deduction for 1940 2. 700 

Total amortization deductiou for 1940 21, 410 
Szc. 19. 124 — 8. Ele& tion of alnortizution. — An election by a taxpayer to tal-e 

amortization deductious with respect to an emergency facilitv and to begin the 
60-mouth;lmortization period with the month following the month in Ivhicb su&. h 
facilitv wls completed or acquired shall be made only by a statement to that &ff. &. t 
in its return for the taxable vear in which such facility wa. completed or acquired. 
An election bv a taxpayer to take amortiz&ltiOn deduction. with respect to an 
emergency facility aud to begin the 60-month amortization period with the tax- 
able vear succeeding that in which such facilitv wa. completed or acquired shall 
be made onlv bv a statenlent to that effect in its return for su&h succeeding tax- 
able vear. Xo other method of making such elections is permitted. If an emer- 
gency facilitv is completed or acquired in the last mouth of the taxpayer*s taxable 
vear, such: tatement should be made in tbe return for tbe taxable year succeeding 
the vear during which such facility was completed or acquired. Anv statemert 
of election should contain a description clearlv identifving each emergcncv facility 
for which an amortization deduction is claimed. 

A taxpayer which does not elect, in the manner provided in sectiou 124(b), to 
take amolTization deductions with respect to an emergency facilitv shul] not, 
except as provided in section 124(d) (8), be entitled to amortization deductious 
with respect to such facilitv (see section 19. 124 5(d) ). 

Ssc. 19. 124 — l. Election to diacontinl!e amortization. — If a taxpaver has elected 
to take amortization deductions with respect to au emergency facility, it may, 
after such election and prior to the expiration of tbe 60-Iuoutb amortization pe- 
riod, discontinue the amortization deductions with respect to such facilitv for 
the remainder of the 60-month period. An election to discontiuue the aluortiza- 
tion deductions shall be made by a notice in writing filed with the Comnlissioner 
specifving the month as of the beginning of v hich the taxpayer elects to dis- 
continue tbe deductions. Such notice shall be filed before tbe beginuing of the 
month specificd therein, and should contain a descriptiou clearly identifving the 
emergeucy facility with respect to which the taxpayer elects to discontinue the 
amortization deductions. If the taxpa. , er so elect= to discontinue the amortiza- 
tion deductions with respect to an emergencv facility, it shall not, except as pro- 
vided in section 124(d), be entitled to any further anlortiz;ltion deductious with 
respect to such facilitv (see section 19. 124 — 5(c) ). 

A taxpayer which thus elects to discontinue anlortization deductions with 
respect to au emerger. cy facilitv is entitled, if such facilitv is deprecillble prop- 
erty uuder section 28(l) and the regulations pertaining thereto, to a deductiou 
for depreciati&m with respect to such facility. the deduction for depreciation shall 
begin with the first mouth as to which the amortization deduction is not appli- 
cable, and shall be computed on tbe adjusted basi. of the propertv as of the 
beginning of such month (see section 113(b) aud the regulations thereuuder). 
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This section moy be illustrat&&cl bv the following example: 
Eza»&pter On July 1, 1040, the X Corporation, which makes its income tax 

returns on the calendar year basis, purchases an emergency facility, consisting 
of land with a building thereon, at a cost of $606, 000, of which $60, 000 is allocable 
(. o the land and $2&46, 000 to the building. The certificate of necessity covers the 
entire acquisition. Tlie corporation elects to take amortization deductions with 
r&sp&et to the facility and to begin the 60-month amortization period v&ith the 
taxable y&sir 1011. Depreciation of the building in the amo&mt of $6, 000 is de- 
ducted and allowed for the taxable year 1!&40. On March 2&, 1942, the corpora- 
l. ioii files no&ice with the Comniissioner of its election to discontinue the amortiza- 
tion deductions begimiiug with the month of April, 1942. The adjnsted basis of 
the facility ou J;inu&iry 81, 1011, is $600, 000, or the cost of the facility ($606, 000) 
less the depreciation allowed for 1940 ($6, 000). The amortization deduction for 
the taxable ye;ir 1041 and the months of January, February, and iIarch, 1042, 
amounts to $7, &, 000, or $~, 000 per month for 16 months. Since, at the beginning 
of the amortization I&& rio&1 (Januarv 1, 1041), the adjusted basis of the land is 
oue-fifth of the adjusted basis of the entire facility and since there are no adjust- 
meuts to basis &&ther than on account of amortization during the period, the 
adjusted basis of the land should be reduced by $16&, 000, or one-fifth of the entire 
amortization deduction, and the adjusted basis of the building should be reduced 
bv $60, 000, or four-fifths of the eutire amortization deduction. Accordingly, the 
adjusted basis of the facility as of April 1, 1042, is $225, 000, of which $160, 000 rs 
allocable to the building for the purpose of depreciatiou deductions under section 
28(l), aud $4, &. 000 is allocable to the land. 

Sac. 19. 124 — fi. Tem&&isation of aniortization pe&iod. — (a) Date the emerge»crg 
use ceases. — As used in this section, the term "date the emergency use ceases" 
means whichever of the followiug is the earlier— 

(1) the date of the proclamation by the President by reason of which the 
emergency period ends; or 

(2) the date specified in a cer titicate with respect to an emergency 
facility uiade to the Conmiissioner by the Secretary of the department con- 
cerned (in accordance with regulations prescribed by the President) as the 
date on which such facility ceased to be necessary in the interest of 
natioual defense during the emergency period. 

(I&) Tazt&ayer r&hich has elected to amortize. — A taxpayer which has elected 
to take amortization deductions with respect to an emergency facility may elect, 
in the manner provided in paragraph (e) of this section, to terminate the 
amortization period with respect to such facility as of the end of the month in 
which occurs the date the emergency use ceases, provided that such date occurs 
prior to the expiratiou of the original 60-month period. In such case there 
shall, with respect to such facility, be substituted, in lieu of the original 60- 
month period, a new amortization period beginning with the first month of the 
original 60-month period and ending' with the end of the month in &vhich occurs 
the date the ernergen&y use ceases; aud the taxpayer's taxes for all taxable 
years (beginning with the taxable year in which the original 60-month period 
began) shall be computed (or recomputed) so as to give effect to amortization 
deductioiis with respect to such facility computed in the manner provided in 
section 124(a) (see section 19. 124 — 2) but on the basis of the new amortizatiou 
period. 

Eza&nf&ler On August 15, 1040, the X Corporation, which makes its income tax returiis on the calendar year basis, acquil'es au eniei'gency facility for tire pur- 
pose of performing %'ar Department contracts. The corporation elects to take mortization deductions with respect to such facility aud to begin the 60-month amortization period with September, 1940, the iuouth following the month of acquisition. The Secretary of War certifies to the Commissioner that such facility ceased, as of July 15, 1942, to be necessary in the interest of uational defense. The X Corporation elects to terminate the amortization period and, accordiiigly, there is to be substituted, in lieu of the 60-month amortization period, a new amortization period of 28 months (4 months in 1940, 12 ruouths in 1041, and 7 months in 1942). The X Corporatiou's taxes for the taxable years 1040, 1941, and 1942 shall be computed or recomputed so as to give effect to amortizatiou deductions computed in the manner provided in section 124(a) but on the basis of the new 23-month amortization period. 

(c) Tart&ager rohich has elected to discontin«e amortization. — A taxpayer wh' h has e ected to take amortization deductions ivith respect to an emergeucy facility 1 
ic 

aud has subsequeutly elected uuder section 124(c) (see section 19. 124 — 4) to dis 
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continue, as of the beginning of a specified month, the amortization deductions 
with respect to such facility may elect, in the inauner provi&led in paragraph (& ) 
of this section, to terminate the amortization period with respect to such facility 
as oi the end of the mouth in which occurs the &1ate the cuierg&uicy use c& uses, 
provided that such date occurs prior to the expiratioii of the original 60-nionih 
period and after the beginning of such specified inonth. In such case, with 
respect to such facility, the election to discontinue thc anioitiz&ition d& du& tions 
shall be disregarded and there shall be substituted, in lieu of the original 60- 
month period, a uew amortization yeriod beginning with the first month of the 
original 60-month period and euding ivith the end of the month in which occurs 
the date the emergency uses ceases. The taxpayer's taxes for all taxable years 
(beginning with the taxable year in ivhich the original 60-month period began) 
shall be comyuted (or recomputed) so as to give efiect to amortization deduct. ions 
with respect to such facility computed in the manner provided in section 124(a) 
(see section 19. 124 — 2) but on the basis of the new amortization period. 

E«. &»»t&lci On November 1, 1940, the Y Corporation, which makes its income 
tax returns on the basis of a fiscal year ending June 30, begins the construction of 
an emergency facility which is coinpleted on March 15, 1941. The corporation 
elects to take amortization deductious with respect to such facility and to begin 
the 60-mouth amortization period with April, 1941, the month followiug tlie 
completion. On January 15, 194'-', the coryor«tion files a notice with the Com- 
niissioner in which it elects to discontinue the amortization deductions with 
respect to such facility as of the beginning of February, 1942. Tlie Presideut 
issues a prochimation on August 16, 1942, k&y reasoii of which the einergcncy 
period ends. The Y Coryoratiou then elects to terminate the amortizati&m 
period and, accordingly, its election to discoutimie the amortizatiou deductions 
is to be disreg«rded. Iu such case, there is to be substituted, in lieu of the 
original 60-moiiih amortization period, a new amortization yeriod of 17 months 
(3 months in the taxable year midiug J'une 30, 1941, 12 months in the taxable 
year endiug June 30, 1942, and 2 months in the taxable year ending June 30, 
1943). The coryoration's taxes for the taxable years ending June 30, 1941, 1942, 
and 1943, are to be computed or recoiiiyuted so as to give effect to ainortiz;ition 
deductions (in lieu of amortization and depreciation deductions previously tal. en 
during sucli 17-month yeriod) coiuputed in the manner provided iu sectiou 124(a) 
but &&ii the basis of the new 17-month amortiz;ition period. 

If the date the emergency use ceases should occur bct'ween the date of the 
notice of discoutimi«uce and the beginning of the month specified in such notice, 
the provisious of section 124(d) (1) and paragraph (h) of this section are 
applicable. 

(d) Tazt&a!ter &oh(eh has not elected to «»&o&tize. — A taxpayer which has 
obtained the required certifi&atioris but has not elected, as provided in section 
124(b), to take amortization deductions with respect to the cm&&rgency facility 
t» which such certitications relate may nevertheless take amortization declnc- 
tions with respect to such facility, if (1) the date tlie emergency use ceases 
occurs before the expiration of 60 months from the last day of the month in 
which such facility was comple?ed or acquired, and (2) an electiou to take 
such amortization deductions is made in the roanner prescribed in paragraph (e) 
of this section. Iu such case, the taxes for all taxable years (beginning with 
the taxable year in which t'ell the month following the m&mth in which such 
facility was coinp1eted or tlcqilli'ed) shall be couiyut&d (or &«&imputed) so as to 
give effect to amortization deductions with respect io such f»&ility couiputcd in 
the iuanner provided in section 1iq(a) (see sectiou 19. 124 — 2) but on the basis 
of an amortization period beginning with the month followiug the month in which 
such facility was completed or acquired. and ending with the last day of the 
ruonth in which occurs the date the eniergency use ceases, 

Eza»»&lot On September 2&:&, 1940, the X Corporatiou, which makes its income 
tax returns on the calendar vear basis, acquires an emergencv facility for the 
purpose of performing N&vv Department contracts. Tlie corporation does not 
elect to take amortization deductions ivith re pert to such facility. The Secretary 
of the Navv certifi& s to the Commissioner that such facility ceased, as of July 20, 
1942, to be necessary in the interest ot' national defense. The Z Corporal. ion may 
elect, in the manner provi&led in paragraph (e) of this section, to take amortiza- 
tion deductions with respect to such f'a&ility and iu such case its taxes for 
taxable years 1940, 1941, and 1942 are to be computed or recoriquite&1 so as to give 
efte&. t to amortization deductions computed in tlie mamier provided in section 
124(a. ) but on the basis of au amortization period of 22 months (3 inonths iu 1940, 



12 months in 1941, and'7 months in 1942), such amortization deductions to be in 
lieu of &h&preciation deductions previously taken duriug such 22-mouth period. 

(e) &)far&n&r of n&atir&lt &;i« lion. — The election described in paragraph (t&), (o), 
or-(d) of this section sh;&ll be made by filing with the Commissioner of Internal 
Revenue, Washington, D. C. , a statement of such election. Such statement shaH 
hc filed within 90 days after the date of the President's proclamation or the date 
of the certificate of the Secretary of the department concerned, whichever is the 
ba. sis of the taxpayer's election, and sliould contain a description clearly identify- 
ing the facility. A copy of such stateiuent should be attached by the taxpayer 
to the income-tax return for the taxable year in which falls the date the emergency 
use ceases. 

(f) Re&&»»potation of taaes in case of commuted amorpization period. — The 
rccomputation of the tax liability authorized by section 124(d) (4) applies to any 
income or cxc& as-l&rofits tax imposed under Chapter 1 or Subchapter A, II, D, or 
E of Chapter 2, to the capital stock tax imposed by Chapter 6, and to any other 
tax of the corporation affected directlv or indirectly by the recompuiation of the 
amortization deduction. 

Under section 124(d) (5), if the adjustment of any income or excess-profii:s tax 
for any taxable year to give effect to the revised amortization deduction is pre- 
vented (1) on the date of the certificate of the Secretary of the departmeut con- 
cerned or the date of tbe Pre. ident's proclamation, ivhichever forms the basis of 
the taxpayer's election, or (2) within one year after such d&&te, by any provision 
of law (other than section 8761, relating to compromises, and other than section 
124(d) (5) or by auy rule of law, including the doctrine of res judicata, au adjust- 
ment shall nevertheless be made if a claim for refund or credit is fi!ed or a uotice 
of defi&iency is mailed, as the case may be, within one year after the date of such 
certihcate or proclamation. Section 124(d) (5) applies only if, at the time of the 
filing of the claiin for refund or the mailing of the notice of deiicieucy, the adjust- 
n&ent would other&vLse be prevented by the rumiing of the statute of limitations, 
by the execution of a closing agreement, by the operation of the rule of res judicata 
or for other reasons. For reference to provisions which would prevent adjustment 
excepi for the provisions of section 124(d) (5), see section 19. 8801(b) — 0, Section 
124(d! (5) is not applicable, hoivever, if on the date of the filing of the claim for 
refund or tlie &n &iling of the notice of deficiency. adjustment of the t;ix liability is 
permissibl& without recourse to such section. 

Th& ainount of the adjustmeut authorized by section 124(d) (5) is limited to 
the increase or decrease in the tax previously determined for the taxable year 
which results solely from the revision of the amortization deduction and the 
collateral effects of such revision upon items of income, deductions, credits, in- 
vested capital, ctc. , alrca&ly taken into account in ascertainiug the tax previously 
determined. The tax previously determined for any taxal&le year is to be ascer- 
tained in accordance with the provisions of section 8601(d). See section 
19. 8801(d) — 1. If the amount of the adjustment determined under section 
124(d) (5) represents an increase in tax, it is to be treated in the same manner 
as a deficiency for thc taxable vear; if it represents a decrease in tax. it is to be 
treated in the same manner as an ovcrpaynicnt for the taxable year. The;&mount 
of th& adjustment considered as a dcficicncy or as an overpayment, as the case may 
be, will bear interest to the extent provided by ihe internal reveuue laws applicable 
to dcficiencies and overpayments for the taxable year for which the adjustmeut 
is mailc. 

The amount of any adjustment under the provisions of section 124(d) (5) which 
is refnnde&1 n&ny uot subsequently be recovered in a suit for erroneous refund based 
upon any adjustment other than one resulting from the revision of the amortiza- 
tiou deductions. The amount of any adjustment under section 124(d) (5) which 
i, assessed and coH«'ted as a defi&iency may not thereafter be recovered by the 
taxpayer in any suit for refund based upon any adjustment other thau one result- 
ing from the revision of the amortization deductions. The applic:ition of the 
provisions of section 124(d) (5) may be illustrated by the following example: 

Evan&pie: On August 81, 1940, the X Corporaiion, which makes its income tax 
returns on the calendar year basis, acquires an emergency facility at a cost of 
$800, 000 and elects to take amortization deductions with respect to such facility 
over ihe 60-month period beginning with the month of September, 1910. For 
the taxable rear 1940 the corporation files an income tax return disclosing a 
normal-tax nct income of jI6S, 500 and a tax liability of $16, 440 which is assessed 
and paid. In makii&g such computation, the corporation takes amortization 
deductions of $5, 000 a month for four months, or $20, 000, but in computing its 
gross income erroneously omits interest income aniouutiiig to $6, 000, and 
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«»liiiti»g its deductions erroueously omits a deduction for insurance expense of 
$2, 00'. The corporation iucludes in gro, s income dividends from a domestic 
corporation in the amount of $10, 000 und talres a divi&lends received credit of 
$8, 500. It. also files an excess-profits tax return under Subchapter E of Chap!er 2 
disclosing au invested capital of 8 &00. 000, au excess-profits uet income of 6 &O. :&60, 
an excess-profits credit of 840. 000 & oniputed ou the invested capital basis, and an 
excess-profits tiix liabilitv of $L890. 

On Septeuiber 1, 1944, the Secretarv of the departmeut concerned certifies to the 
Commissioner that such euiergeucy facility ceased as of August 15, I!&44, to be 
necessary in the interest of natioual defeuse. The X Corporation eh cts to 
terminate the amortization period and to amortize the adjusted basis of such 
facility over the shortened period of -18 months beginning Septcuiber 1, 1940, and 
endiug August 81, 1N4. The corporation is therefore entitled to compute or 
recompute its taxes for 1NO, 1941. 1N2. 1N8, aud 1944 ou the basis of an 
aruortization deduction of $6, 250 iu lieu of c5, 000 for each month beginning v ith 
Septeruber, 1940, and ending with August, 1944. The allowable deductiou for 
1940 is therefore $25, 000 in lieu of $20. 000. Claims for refund for all years. 
except 1944, are filed on November 80, 1944. For the taxable year 1940 the period 
of limitations upon the filing of a claim for refund provided by sectiou 822 
expires on 5larch 15, 1N4. Since, however, the claim is filed within oiie year 
from the date of the certificate of the Secretarv of tlie departnicut coucerned, 
an adjustmeut is authorized uuder sectiou 124(d) (o), The amount of the 
adjustment of the income tax uuder sectiou 18 aud the excess-»rofits tax under 
Subchapter E of Chapter 2 for 1940 is $", 150 (income tax, iL200; excess-profits 
tax. &950), computed as follows: 

I»co&ne tax. 

Normal-tax net income upon which tax previouslv 
ba. ed 

Less: Additioual deduction for amortization: 
amount deductible 
Amount deducted iu returu 

determined was 
$68, 500 

82: . 000 
20, 000 

5. 000 

Normal-tax uet income a recomputed 
Normal tax as recompute!1 
Tax previousiy rletermiued and paid 

68, 500 
15, 2&40 

16, 440 

Amonnt of adjustment under section 124(d) (5) to be ref uuded or 
credited 1, 200 

Es cess-p& ofits taz. 

Excess-profits net income reported 
Less: Additional deductiou for amortization 

850, 560 
5, 000 

Balance 
Add: Adjustment for normal taxes: 

Amount previously deducted 
As recomputed 

$16, 440 
15. 240 

4o, 560 

1, 200 

Excess-profits net income as recomputed 
Less: Excess-profit; credit 

Specific exemption 

Adjusted. excess-profits net income 
Excess-profits tax as recomputed 
Tax previously determined and paid 

46, 760 
c40 ppp 

5, 00&0 

43. 0!!0 

1, 760 
440 

1, 890 

Amount of adjustment under section 124(d) (5) to be refuuded or 
credited 950 

By reason of the limitations imposed by section 124(d) (5). the adjustmeut 
is limited to the decrease in the t, . x previously determined which re. nits solely 
from the revision of the amortizatiou deductions aud the consequences fiowiug 
therefrom. Accordingly, the recomputation does not tal-e 'nto co~sideration the 



item of $6, 000, representing interest received, which was omitted from gross 
income, or the item of $2, 000, representing insurance expense, for which no de- 
duction was allowed. 

Since the claims for refund for the taxable years 1941, 1942, and 1943 were 
filed within the pi riod of limitations provided in section, '322, the provisions of 
section 124(d) (5) are not applicable and the complete adjustment of the taxes 
t'or such taxable vears may be made without regard to the limitations contained 
iusection 124(d) (5). 

SKc. 19. 124 — 6. Adj&baled basis of enIergency facility. — (a) In ycneraf, . — The 
adjusted basis of an emergency facility for purposes of computing the amortiza- 
iion deduction may differ from what would otherwise constitute the adjusted 
basis of such emergency facility, in that it may be only a portion of such other 
adjusted basis. It will be only a portion of such other adjusted basis if only 
a portion of the basis (unadjusted) is attributable to certified construction, re- 
construction, erection, installation, or acquisition after June 10, 1940. It is there- 
fore necessary first to determine the unadjusted basis of the emergency facility 
from which the adjusted basis for amortization purposes is derived. 

The unadjusted basis for amortization purposes, in cases where the entire con- 
struction, reconstruction, erection, installation, or acquisition takes place after 
June 10, 1940, and such construction, reconstruction, erection, iustallatiou, or 
acquisition is certified;n its entirety by the Advisory Commission and the Sec- 
retary of the department concerned as necessary in the interest of national 
defense during the emergency period, is the same as the unadjusted basis other- 
wise determined. 

In cases where the Advisory Commission and the Secretarv of the department 
conn rned certify the entire constructiou, reconstruction, erection, installation, or 
acquisition after June 10, 1940, as necessary in the interest of national defense 
during the emergency period, but ofily a portion of the construction, reconstruc- 
tiou, erection, installation, or acquisition attributable to the facilitv takes place 
after June 10, 1940, the unadjusted basis for purposes of amortization is so much 
of the entire unadjusted basis of the emergency facility as is attributable to that 
portion of the construction, reconstruction, erection, installation, or acquisition 
which took place after June 10, 1940. For example, the X Corporation begins 
the construction of a facility on April 11, 1940, and such facilitv is completed on 
September 10, 1940, at a cost of $500, 000. The certificate of necessity covers the 
entire construction after June 10, 1940, and all the construction is distributed 
uniformly throughout the 5-month construction period. The unadjusted basis of 
the emergency facility for amortization purposes is therefore three-fifths of 
$500, 000, or $800, 000, since only such amount is attributable to the construction in 
the three months following June 10. For depreciation of remaining portion 
($200, 000), see section 19. 124 — 7, 

If the Advisory Commission and the Secretary of the departmeut concerned 
certify only a portion of the construction, reconstruction, erection, installation, 
or acquisition after June 10, 1940, then the unadjusted basis for amortization 
purposes is limited to the amount attributable to such portion of the construction, 
reconstruction, erection, installation, or acquisition after June 10, 1940. Assum- 
ing the same facts as in the example in thc preceding paragraph, except that the 
certificate is to the effect that only 50 pcr cent of the construction after June 10, 
1940, is necessary in the interest of national defense during the emergency period, 
the unadjusted ba. sis for amortization purposes is 50 per cent of three-fifths of 
$500, 000, or $150, 000. 

The adjusted basis of an emergency facility for amortization purposes is the 
unadiusted basis for amortization purposes less the adjustments properly appli- 
cable thereto, Such adjustments are those specified in section 118(b), except 
tnat no adjustmeuts are to be taken into account which increase the adjusted 
basis. (See paragraph (b) of this section. ) Amounts received by a taxpayer 
in connection with its agreement to supply articles for national defense, though 
denominated reimbursements for all or a part of the cost of an emergency 
facility, are not to be treated as capital receipts but are to be taken into account 
in computing income, and are therefore not to be applied in reduction of the 
basis of such facilitv. The following examples will illustrate the computation 
of the adjusted basis of an emergency facility for amortization purposes: 

L~'@ample (1): The X Corporation completes an emergency facility on July 
1, 1940, the entire unadjusted basis of which is $500, 000, and the unadjusted 
basis of which for purposes of amortization is /%0, 000. The X Corporation 
elects to begin amortization on January 1. , 1941. The onlv adjustment to basis 
for the period from July 1, 1940, to January 81, 1941, other than depreciation or 



amortization for Janua, ry 1941, is $, i, 000 for del&rcciation foi' the la, t six months 
of 1940. The:idjnsted basis for ]&nvp»s«s»f aiiiortization is therefore $800, 000 
less $8, 000 (800, 000/&00, 000(lis of $, &, 000), &&r $297. (i00. 

Ezample (2) 7 On July 81, 1944, the Y Corpora(. ion tins an eniergency facility 
(a building) completed on July 1, 1940, the e»tive un;idjnstc&l bisis ol (vhi«h 
is $500, 000, and the uu;idjusted basis of which for purp»8& 8 of aiiiortizati»ii is 
$800, 000. The covporation elects to begin aniortizaiion on January 1, 1041, by 
which time it is entitled to $5, 000 depreciation for tlic hist six mont]is &&f ]940. 
On Jnly 1, 1944, the facilitv is damaged by five, as the r& snit of which its a&ljnsted 
basis is propevly reduced by $200, 000. The;idjusted b ises of tlie emerge»&y 
facility as of July, 1944, for purposes of;imortiziition a&id &i«pi eciatioii, an(i the 
adjusted basis for other purposes, are $28, 84]. 18, $49, 250. 82, and $78, 100, re- 
spectively, computed as follows: 

For amor- 
tization. 

For depre- 
ciation. 

For other 
purposes. 

Unadjusted basis 
Less depreciation to Jan. 1, 1941 

$300, 000. 00 $200, 000. 00 
3, 000. 00 2, 000. 00 

$500, 000 
5, 000 

Adjusted basis January, 1941 
Less amortization for 42 months 
Less depreciation for 42 months 

Adjusted basis at time of flre loss 
Less fire loss (apportioned as explained below) 

297, 000. 00 
207, 900. 00 

None 

89, 100. 00 
55, 250. 82 

198, 000. 00 
None 

14, 000. 00 

184, 000. 00 
134, 749. 18 

49rv OOO 

207, 900 
14, 000 

273, 100 
200, 000 

Adjusted basis after fire loss 23, 849. 18 49, 250. 82 73, 100 

The $200, 000 fire ]oss is applied against t]ie:idjusted basis for purposes of 
amortization and tlie adjnsted basis tor purposes of depreciation in the pro- 
portion that each such adjusted b'isis at ihe tjtne of such fire loss bears to their 
sum, i. e. , 89, 100, :27, '], 100ths of $200, 000 or $(i &. 2&J&0. 82, against the amortization 
basis, and 184, 000/278, 100ths of $200, 000 or $181, 749. 18, against the depreciation 
basis. 

(b) Cap(fr&] ad&litio»s. — If, after the completion or acr]ujsjtion of an emer- 
gency faci]ity wit]i respect to v bich a cr vtifi &lie of necessity has been made, 
further expenditures are macle fov c&&ii. truction, reconstruction, erection, in- 
stallation, or ac&]uis]tion attributable to such facility but not included in such 
certificat of necessity, such expeiiditures sliall not be added to th&. ad, jnsted 
basis of the emev, eii«y facilitv fov amortization purposes unrler su& h 

&eviifi& 

at, 
If such further expe»(iitures are covered hy a separate certificate ot n cessity 
maple in accoidr&nce with the provisions of sectioii 124(f), they are treated as 
certified expenditures in & onnection wii h i new emergency facility, and, if 
yroper election is nlade, will be t;iken into account in computing the adjusted 
basis of such new emergency facility for purposes of amortization. 

Evan&&&fr: On ](larch 1, 1941, the Advisory Commission and the Secretary of 
the depavtment concerned certify as an emerg'e»cy facility a he;iting plant pvo- 
posed to he constructed by tlie Z Coiporation. Such facility is completed on 
July 1, 1941. The X Corporation, on Angnst 1, 1941, installs in the plant an 
additional boiler, xvhich is not included iii the certificate for the plant but is, 
prior to such installation, certified in a separa'e certifi& ate as necessarv in the 
interest of national defense. I&'ov aniortiziition purposes, the adjusted b;isis of 
the beating plant is determined (vithout including the cost of the additi&&na] 

boi]er. Such cost is taken into ac«onnt in computing the adjnste&l basis of the 
new emevgency facility (the boil«i ), as to xvhjcj& the taxpiiy& v has a separate 
ele«!ion for amortization purposes arid a s& pirate amovtiz;ition p«riod, 

SEc. 19. 124 — 7, L& &&n& ee(ation of j&o& fion of en&r & &g& &rr &7 fa& fiif jf nof 8&abj ( et to 
amor(isa(i«&n. — The rule set forth in section 124(a) (s«e section 1, ]. 124 — 2), that 
an amortization deduction &vjth respect to an einergen«y facility is in lieu of 
any deduction for depreciation which «o;ild otherivi:e be iillowab!r v, ith res»0&t 
to such facility, is s»!&;', «t to the exception pr»vi&le&] i», «iion 12]ig). I]»&]er 
this exception, if the property constituting such facility is (lepre«i;iblc pvop& rtv 
under section 28(l);ind the regulations pertaining thereto and if the a(]just»i 
basis of such facility as computed under 8« th»& 118(!1) for purpr&ses other ihaii 
the i»novtizati&&» (ie&liictions (sec section 191]8(b) (]) — 1) is in &x&«ss of the 
adjusted basis computed under section 124(t) fov pm poses of thc;iinortization 
deductions (see sectio~ 19. 124-0), then the exce, s shall be charged off over the 



»si tul life of the facilitv and reoovere&l through depre& iation deductions. Thus, 
i&' the construction of an e»ierge»&y facility is begun on or before, t une 10, 1940, 
and coi»plot& 0 after sii& li d»t&, »o amortization &leductio»s are allowable with 
re. pect to the amount attributable to such co»structiou on or before such date 
(see section l&J. 124 — 6). However, if the property constituting such facility is 
deprecial&le property under section 26(1) a»d the regulations pertaining thereto, 
the» the depreciation dedu&. tio» provided by such section and regulations is 
;&liow&&hie with respect to the amount attributable to such construction on or 
before June 10, 1940. 

Simihirly, if &inly;i part of the construction, reconstruction, erection, installa- 
tion, or acquisition after June 10, 1940, of an emergency facility has been certi- 
fied by the Advisory Commission and the Secretary of the department concerned 
as necessary in the interest of national defe»se during the emergency period, 
a»d if s»ch facility is depreciable property u»der section 29(1) and the regulations 
per!ai»ing. thereto, then the depreciation deduction provided by such section and 
regulations is allowable with respect to the part which has not been so certified. 

Eor illustration of the treatment of a depreciable portiou of an emergency 
fa& ility, see Example (2) in sectio» 19. 124 — 6(a). 

Szc. 10. 124 — 8. I'ayn&ent t&y United States of ana&norti ed cost of facility. — 
Section 124(h) contemplates that certain payments may be made by the United 
States to a taxpayer as compensatiou for the una&nortized cost of an emergency 
facility. li the amount of any such payment is properly includible in gross income 
and has been certified, as provided i» section 124(h), as having beeu paid under 
the circumstances described therein, a taxpayer which is recovering the adjusted 
basis of an emergency facility through amortization rather than depreciation 
may elect to take such amount as an amortizatio» deduction with respect to such 
facility for thc mouth in which such amo»ut is so includible. Such amortization 
dad»etio» shall be in lieu of the an&ortization deduction otherwise allowable 
with respect to such facility for such month, and shall not in anv case exceed 
the adjusted basis of such facilitv (see sec(ion 19. 124 — 6) as of the eud of such 
month (computed without regard to any an&ortization deduction for such month). 
The election referred to iu this paragraph slmll be nmde in the return for the 
taxable vear in whicl& the amount of such pavmcnt is i»eludible in gross income. 

lf a taxpaver is recovering the adjusted basis of au einergencv facility through 
depreciation rather tba» amortization. the depreciation deductio» allowable 
u»der sectio» 26(l) for the month in which the an&ou»t of a»y such payment is 
includible in gross i»come shall, at the taxpayer's election, be increased by such 
amon»t; but the tot:il de&faction with respect to the certified portion of such 
facility shall ii&&t i» any case exceed the adjusted basis of such facility (computed 
as provided in s& etio» 124(f) ai&d section 19. 124 — 6 for amortization purposes) as 
of ihe end of such month (co»&puted &vithout regard to any amount allowable for 
such month under section 29(i) or 124(h) (2) ). The election referred to iu this 
par;&graph shall be made in the return for the taxable year in which the amount 
of s»ch payment is includible in gross income. 

This se«i&iii may be illustrated by the following examplec: 
I&'aa&r&t&te (1): On Jauuarv 61, 1941, the X Corporation purchases an emergency 

facility at a cost of $600, 000. The certificate of necessity covers the entire acqui- 
sitio». The X Corporation elects to take amortization deductions with respect 
to s»ch facility and to begin the 60-inonth amortization period with Febr»ary, 
1!&41, the month followiug the month of acquisition. On July 15. 1942, as a result 
of the & ancellation of certain contracts with the X Corporation, the United 
St&i('es makes a pAyment of f600, 000 to the &. orporation as compensation for the 
unamortized «ist of such facility. The $300. 000 payment is i»cl»dible in the X 
C&&iporation's gross income for July. 1942. The adjusted basis of such facilitv for 
amortization purposes as of the end of July, 1942, computed without regard to 
any a»amortization deduction for such month, is $460, 000. Accordingly, the cor- 
poration is entitled to take an amortization deduction of $600, 000 for such mouth, 
in li&'u of the 610, 000 amortization deductioi& which is otherwise allowable. 

L&'zan&t&le (2): O» November 60, 1940, the Y Corporation purchases an emer- 
ge»cy facili!y, consisti»g of land with a building thereon at a cost of ji600, 000, 
of which $200. 000 is allocable to the land a»d $500. 000 to the building. The a&r 
tificate of necessity covers the entire acquisition. The Y Corporation does not 
elect to take amortization deductions with respect to such facilitv, but is entitled 
to a depreciation deduction &vith respect to the building at the rate of 3 per ce»t 
per a»»um, or $760 per month. On August 12, 1942, a~s a res»lt of cancellation 
of certain contracts, the United States maikes a paymeut of $400, 000 to the 
corporation as compensation for the unamortized cost of such facility. 
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, '40')000 is includible in the Y Corporation's gross income for August, r04 . The 
«d3&:3«'6 basis of the f &ci]itv as of the end of Au ust, I!& '2, computed &vithout 
rega&'d to depr&ciation fo& such mouth, is $4(o, 000, of which au&ount (2(al, &&00 is 
allocabl&' to the laud aud S2&s &. 00&& tu tl&e building. Ac& or&lingly, tbe corporatiou 
i- entitled to iucrease the sn&0 depreciatiou dednctiou for Au'ust, 194', by the 
full a&uonut of the (4&&0, 000 pav&uent. 

S&cc. 19124 — 9. itei&nb»rse»&cnt btt 1 r&itcd States for cost of fac&iity. — If tbe 
taxpayer has been or will be reiu&l&nrs&d by the I. 'sited States for all or a part 
States. uo amortiz;&tiou cledm &ion. will be «llo&ved &vi&h re. p&. ct to su b f &cility 
of the cost of anv emer encv faciiity pursuant to auv c&&utr«ct &vitb tbe I »ited 
for auy month after the end of tbe mouth in &vbicb su&h contract is m;&de, unl&. s 
(1) before the expiration of 90 davs after the n&aking of such contract or (2) 
before Fcbru&rv 6, 1941, whichever date is the lat& r, the A&)vis&&rv Conuuission 
and the Secrct;&ry of tbe dep«rtn&ent concerned have certibed to the Commi. sioner 
that the contract coutains provisions adequately protecting the I. 'nited States 
with reference to the future us&' and disposition of such facility. For treat&uent 
of reiu&bnrserueuts, se& s& ction 19. 121 — 6. If the Advisory Conuu!s. i&&u and tbe 
Secret&rv of the d&'partment concerned have certified to ibe Cou&n&issiouer before 
the date indicated above that nnd, r such cont&a«t no reimbnrsemeut is provided 
for with:u the meaning of section 124(i), such certification shall be conclusive of 
such fact. 

(This Tre:&surv ci. ecision is issued uncler the authoritv containecl in 
sections 801 ancl 802 of the Second Reverue Act of 1940 (Public, X&&. 

(01, Seventy-sixth Con&'r&as. third session)& and section 62 of the 
Intern, &1 P&evcnue Code (03 St«t. , M). ) 

TIMOTHY C. 11c&ox EY, 
4&'&7'7&g Co)722)728820)le)' oj F)&tet'na/ Fi'eyeinue. 

Applovecl 0;tober "3. 1940. 
JOHN I . SI LLIvay. 

4&:tr')rrf ('er. retartf of the Ti'eris«i'7). 

(I'i)ed with the Divisiou of the I ederal Register October 24, 1940, 11. 56 a. m. ) 

SEc Tin~ 19. 124-2: 1&. mortiz ltion decluction- 
Gener;&1 rule. 

1940-4i-10491 

y, &tice of proce&lure for certification under section 124 of tl&e 
Inlerm&1 Reve:&ue Code. 

-(ovEMBFN 1, 1940. 
Section. -. 23 and 124' of the It&ternal Revenue Code allow a decluc- 

tion for income and erccess-profits tax purposes for amortization, over 
a 60-month period, with respect to any emergency facility, the con- 
struction of which was completecl& ol which was acquired, after June 
10, 1940, upon the issuance of the certific . te or certificates& as hereina f ter 
defined. provided for in the statute. Such certific tes are to be issnecl 
to the Commissioner of' Internal Revenue by the Secreta& v of AI& ar or 
the Secretary of' the gravy ancl the Advisorv Colnnlissioll to the Council 
of Xational Defense. 

In a11 cases a " (ecessity Certificate 
" 

is required. L taxpayer who 
has been or will be reimbursed by the Unite&1 States for all or a part 
of the cost of any emergency facility pursuant to any contract with 
the United States, is not allovved such amortization dechlction unless 
a "Certificate of Governnlent Protection" is also issued vvith respect 

& Title III, section 302&, Second Revenue Act of 1940. 
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to the facility covered by such contract. A. "Certificate of Non- 
Reimbursement" with respect to any contract with the United States 
conclusively establishes that it does not provide for reimbursement 
to the applicant. 

In the event that a taxpayer has no contract with the United 
States, it is not considered necessary for the taxpayer, in addition to 
a "Necessity Certificate, " to obtain a "Certificate of Government 
Protection " or a "Certifiicate of Non-Reimbursement, " unless the tax- 
payer is the real party in interest under a contract with the United 
States, as, for example, a case in which some other person is acting 
in a contract as agent for the taxpayer to secure payment of the cost 
of the emergency facilities by the United States. 

The Secretary of tlie Treasury, the Secretary of %Var, the Secretarv 
of the Xavy, and the Advisory Commission to the Council of Na- 
tional Defense hereby give notice that the folloiving will be the pro- 
cedure for applying for such certificates: . I. ~f pplicc&tioi&i. . — Applicatio!!s for certificates shall be re pectively 
entitled "Application for a Necessity Certificate, " "Application for a 
Certificate of Government Protection, " "Apphcation for a Certificate 
of Non-Reimbursement. " Instructions as to the information to be 
given in such applications may be obtained froni the Olrice of the 
Assist. ant Secretary of War (Purchase and Contract. Branch), Wash- 
ington, D. C. , or from the Once of the Judge Advocate General of 
the Navy, Navy Department (Certifi!cation Unit), Washington, D. ('. 

II. Place of filincl appl&'cc"&'ic&7&8 &Mcl copi88 'A:l!. 'i&'ccl. — The original 
and tivo unsigned copies of the application, addressed to either the Sec- 
retary of War or the Secretary of the Navy, as the case may be, and 
to the Advisory Commission to the Council of National Defense, shall 
be duly prepared in accordance with the applicable instructions and 
filed as folloivs: 

The original and both copies of applications, addressed to the Sec- 
retary of' A ar and the Advisory Commission, shall be filed with the 
contracting oflicer (or with the ORice of the Assistant Secretary of 
%Var, Purchase and Contract Branch, Washington, D. C. , in cases 
in v;hich there is no particular contracting oScer concerned). 

The original and both copies of applications, addressed to the Sec- 
ietary of the Xavy and the Advisory Commission, shall be filed with 
the Once of the Judge Advocate General, Navy Department (('ertifii- 
cation Unit), '0'ashington, D. C. 

One copy of' any apphcation w!11 be promptly transmitted by the 
once in which the application has been filed to the Office of the Coordi 
nator of National Defense Purchases, washington, D. C. , acting on 
behalf of the Advisory Co!nmission. 

III. Time of filing applicctions. — Section 124 of the Internal Reve- 
nue Code provides that the "Necessity Certificate" must be made 
before February 5, 1941, or before the beginning of the construction 
or the date of acquisition of the emergency facility, ivhichever is 
later, and that the " Certifiicate of Government Protection " and " Cer 
tificate of Non-Reimbursement" must be made before February fi, 
1941, or within 90 days after the execution of the contract, whichever 
is later. 



In or&ler that the applications iiiay be actecl upon an&1 certificates 
made within the presciibed tinie, aI&»lications for such certificates 
should be filed at tlie earliest possible date. Uiil&, s fil«l in suAicient 
time, it ivill not be possible to act upon tlie applications within the 
statutoiy lierio&ls referred to above. 

IV. , 1'o/ifi'e«i'ion. — The OtFice of. tlie Assistant Secretary of 0 ar 
Purchase ancl C&»itra& 1 I)ranch) or tlie OfFice of the Ju&lge Ackvocaie 
general of the Navy, as the c;is& may be, will notify the applicant oi 

the action taken upon its application by the Secret;iiy oi War or 
Secretary of the Navy and the Advisory Commission to the Council 
of Xatioiial Defense. 

V. Defi'nition of terms. — (1) The term "Necessity Certificate" as 
usecl herein means a certification, issued pursuant to section 124(f) of 
the Internal Revenue Code, that the construction or acquisition oi' the 
facilities, referrecl to in the certihcate, is necessary in the interest of 
national defense during the eniergency period. 

(2) The term "Certificat oi (government Protectioii" as used 
herein means a certification, issued pursuant to section 124(i) of the 
Internal Revenue Code, that a contract in which the taxpayer has 
been or mill be reimbui sed by the United States, clirectly or indirectly, 
for all or a part. of the cost of the emergency facility, referred to in 
the certificate, aclequiitely protects the United States with reference 
t&i the future u. e and disposition of such facility. 

(8) The term "Certificate of Non-Reimbursement" as used herein 
me;ins a certification, issued pursuant to section 124(i) of the Inter- 
»al Revenue Code, that reimbursement to the taxpayer for all or a part 
of the cost of any emergency facility is not provided for under a con- 
tract v, ith the United States. 

(4) The term "reimkuirsement ' as used herein means reimburse- 
ment to the taxpayer pursuant to any conti'act ivith the I nite&l States 
either (1) clirectly, by a provision tlierein de;iling expressly with such 
ieimbiirsement, oi' (2) indirectly, because the price paid by the Unite&1 
States (in so iar as return of cost of the facility is used as a factor in 
the, fixing of such price. ) is recognized by the contract;is inclu&ling a, 

return of cost greater than the norniak exh;iustion, wear, ancl tear. 
(5) The term " emergency facility " as used hereiii means anv facil- 

iky, land, builcling, machinery, or equipment. or part thereof, the con- 
struction, reconstruction, erection, or installation of which was corn 
pleted after June 10, 1940, or which was acquired aiter such &late, and 
v-ith respect to v&hich a ' Necessity Certificate" lias been macle. 

Approvecl: 
HKBBVI&T Fi. GASTOX) 

defi«C 6'e&!; foi y oj the Tie«ex«i j. 
Ja~&I:s I&'cRRKsr iL, 
ci eti nC hei i r t«i y of the Eai, 'y. 
6. C, 51 &Rs&i. &I. L, . 1«xiii« &~'cere&any of H~ar. 
7&' u. Ii, M&. R=vwoi. ns. 

l «ni. i«n iy C orris. ', idion, 

to th' C'onniil of i'!&tion«f Def& n, se. 
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SUPPLEMENT C. — CREDITS AGAINST TAX. 

SECTION 131. — TAXES OF I'OREIGN COUNTRIES AND 
I'OSSESSIONS OF UNITED STATES. 

SEcxloN 19. 131 — 1: Analysis of credit for 
ta. xes. 

(Also Section 23(c), Section 19. 28(c) — 1, ) 
INTERNAL REVENUE CODE. 

1940-49-10504 
I. T. 8429 

The tax imposed by the Cuban law of October 9, 1922, as amended 
by law of July 15, 1925, and by law of January 27, 1927, and 
&lecrce law No. 999, dated November 8, 1985, equal to a certain 
perceutage on sales, exclranges or assignments, and gross receipts, 
which tax was extended by the law of January 27, 1927, to the 
purchase of merchandise coming from abroad, is not an income 
tax aud may not be claimed as a credit under section 181 of the 
Internal Etevenue Code. Such tax may, however, be taken as a 
deduction under section 28(c) of the Code. 

This ruling is also applicab!e to taxes imposed by decree No. 
695&, dated 51arch 8, 1940. 

Advice is requested whether the taxes imposed by certain Cuban 
laws constitute foreign income taxes which may be taken as credits 
under section 181 of the Internal Revenue Code. 

The law of October 9, 1922, enacted by the Cuban Government, 
established a tax of 1 per cent on sales, exchanges or assignments, 
and gross receipts, which tax was increased by one-half' of 1 per cent 
by the law of July& 15, 1925. Those laws vere extended on January 
27, 1927& to include the purchase of merchandise coming from abroad 
(outside Cuba). Decree law No. 398, dated November 8, 1985, made 
no material chang&e in the original provisions of the law of October 
9, 1922& in so far as the nature of the tax is concerned. 

It. is the opinion of the Bureau that the tax in question is a tax 
on gross sales and gross receipts a»d not a tax imposed on net profits. 

The general rule is that a tax based on gross receipts constitutes 
a tax on business and is an excise tax. ("ooley on Taxation, 4th 
Edition, sections 844 a»d 892, contains numerous citations to the 
effect that a tax on gross revenues or gross receipts is an excise tax. 
(See also cVazne v. t &and Twang Eat7toay Co. 

& 
142 U. S. , 217; 8ens- 

iity Serif&~&a rk C'omInercial Danie v. District of ColnInbm, 279 Fed. , 
18;&; OAio Eit&er K W. E&Iiltr&ay Co. v. Dittey& 208 Fed. , 587. ) 

It is accordingly held that the amount of tax paid under the law 
of October 9, 1922, as amended by law of July 15, 1925, and by law 
of January 27, 1927& and decree law No. 898, supra, , to the Cuban 
Government is not aII income tax and may not. be chlimed as a credit 
under section 181 of the Internal Revenue Code. The amount of such 
tax may be claimed, however, as a deduction under section 28(c) of 
the Intel'l&al Revenue Code for the year in v-hich paid or accrued, 
dependent upon v-hether a taxpayer's books of account are kept on 
the cash receipts and disburselnents basis or on the accrual ba, sis. 

This ruling is also applicable to taxes paid under decree No. 695, 
dated March 8& 1940& vhich increased the rate of tax from lip, to 
2 per cent. 
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SEcTIoN 19. 131 — 1: Analysis of credit, for taxes. 
'(Also Section 28(c), Section 19 08(c) — 1. ) 

INTERNAL RLrylexl:Lr CODE. 

1940-50 — 10517 
I. T. 8483 

The ta&res imposed by Articles XXII a!Rl XXIII of Chapter 
VI of the mineral fuel law of Cuba, effectire Janua& I 1, IUIS, &vhich 
t;!Res;!re based upon the I;!lue uf the product at the n&&&uth of the 
well, are not income t;lru s;! nd nmy not be taken as creclits;!gains! the 
Feller;ll income t:!x under section 131 of the Internal Ite&cane Cocle. 
Payments of such t: xcs, ho!Ycrcr, constitute allowable clcductions 
fron! gloss inconle for Federal income tax purposes by the person 
&vho is actnally liable for such taxes. 

Advice is requested &vhether t, he taxes imposecl by the mineral fuel 
lav. of (. 'uba may be taken as credits ag;!inst the I'ederal inconle 
tax under section 181 of the Internal Revenue Cocle. 

The pertinent provisions of the ('»ban law, Ivhich relate to the 
ilnposition of the tax and the various rates of tax upon explorers 
and exploiters of petroleuln anti its n;ltural associates, are contained 
in Articles XXII and XXIII of Chapter VI of the mineral fuel la&v 

c!f ('uba. 
From an examination of the provisions of that; lair. it is app;trent 

that the tax is based on the commercial value of the product at the 
mouth of the well, computecl at the average price of the product 
of the same quality during the preceding uu&ni. h in the regulating 
market. , minus cost of transportation to such regulating markets, 
regardless of v, hether there is any income from the s~ale of the 
procluct. In other Ivords, the tax is upon the v;line ol the product 
rather than on inc'ome derivecl from the operation of the xvelds. 

Accorclingly& amounts pl!id under Articles XXII a»el XXIII of 
Chapter VI of the mineral fuel laiv of Cuba, eRective January 
1, 1989, do not constitute payments of inco!ne tax and, therefore, 
no creclit is allovv;lble uncler the provisions of section 1'3l oi the 
Internal Revenue Code Ivith respect to such payments. IIo~vever, 
such payments hy the person upon vrhorn the tax is iu»&osed under the 
Cuban lair constitute a!lo~vab[e decluctions fronl gross inconle as pro- 
vided by section 28(c) ol' the Internal Revenue Code. 

SEcTIc!v 19. 131-8: Limitations on creclit for foreign taxes. 

INTERNAI REVENI'E CODE. 

Regulations 103, amencled. (See T. D. 5011, page 15. ) 

SUPPLEMENT r&. — RETURNS ANI& PAYMENT OF TAX. 

SECTIOV 142. — FIDUCIARY RKTI. . RXS. 

SEcTION 19. 149 — 1: Fiduciary returns. 

INTERNAL REVI. N CE Col&E. 

Regulations 103, an!ended. (See T. D. 5011, page 15. )! 
29021(' 41 10 



138 

SEUIIov 19. 142 — 2: Retunr by guardian or committee. 

INTLIRNAL BEVEiVI:E CODE. 

Reg&ulations 103, amencled. (See T. D. 5011, page 15. ) 

SFUTIoiv 19. 142-5: Return for nonresident alien beneficiary. 

INTERNAI, REVI:Nt. E CODE. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SECTION 143. — WITHHOI. DING OF TAX 
AT SOIIRCE 

SEcTIoN 19. 143 — 1: Withho!cling tax at source. 
(Also Section 143, Sections 19. 143 — 3 and 19. 143-7; 

Section 144, Sections 19. 144 — 1 and 19. 144 — 2; 
Section 262, Section 19. 262&. ) 

1940 — 28 — 10322 
T. D. 49(9 

TITLE 2G — INTERiNAL RL&VISNIIE. — CHAPTER I, SUBCHAPTER A, PART 10. — 
IN&'OIIE TAX. 

Withholding under se&. tions 143 and 144 of the Internal Pievenue 
Code as aln nailed by the Revenue Act of 1940 — Itegulations 103 
amended. 

TREASURY DEPARTMENT& 
OFFICE OI' COMAIIssIONER OF INTERNAL REvENUE 

'Washington, D. C. 
To C'oEZectors oj InternaZ Rene»ne a~ Others Concerned: 

In order to conform Regulations 103 (Part 19, Title 26, Code of 
Federal Regulations, 1940 Sup. ), relating to the income tax under the 
Internal Revenue Code, to section 5 and section 202 of the Revenue Act 
of 1940 (Public, No. 656, Seventy-sixth Congress, third session), 
amending section 143 and section 144 of the Internal Revenue Code, 
such regttlations are amended as follows: 

(1) The following is inserted immediately preceding section 
19. 143 — 1: 

SEC. G. WITHHGLDING oF TAx AT SGUBCK. 

(a) Secti&&n 143 of the Internal Itever&uc Code is antended by strikin 
out "10 pcr c&ntum" wherever occurrillg therein and inserting in lieu 
thereof "l5 per centum ". 

4 

(c) The anrendmeuts made by ibis section shall take effect on June 20, 
1940. 

Szc. 202. IIATKs oF WITHHol. nING. 

S&ction 143 of the Irlternal revenue ( &&Ilc is amcuded by inserting 
at the erld thereof the followiug uew subsection: 

"(h) IIArss I'Nrrn JANvAI&v 1945. — Yor the period after June 
1940, and before January 1, 194&, the rate provided in this section and 
section 144, of l, & per cmttum shall be 16&j per centum. This sub- 
section or sectiorr 1, & sha'll not apply in any case where its operation 
would be contrary to any treaty obligation of the United States, 
to a resident of, or a corporation organized under the laws of, 
contiguous country so long as there is iu effect with such country a 
treaty. ratiiiccl prior to August 26, 1937, relating to rates of in 
come tax. " 
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(2) Section 19. 143 — 1 is amended as follows: 
(a) By in»ertin& after the words "10 i&er cent" wherever appear- 

ing therein the Avords& "(15 per cent on and atter June 96, 1940, ex- 
cept as other!vise prov&ided herein). " 

(6) By inserting at the end of the first par;I&rraph of subsection 
(a) the followin«sentence: 
How'ever, in accord Ivith Article VII of the tax convention un&1 protocol be- 
tween the United States and Sweden, effective January I, 1940, the raie of !vith- 
holding shall, for a period of at least two years beginning with such d;&te, be 10 
per cent with respect to dividends paid to residents of Sweden. 

(c) By striking out the words ' Sortin«Section" in the ei&&hth 

para&rraph of subsection (a) and inserting in lieu the& eof the Ivords, " 
withholding Returns Section. " 
(d) By adding at the end of subsection (5) the following new 

subsection; 
(&) IVitt&t&oldish on and ufte& Jane P&L 19~0, nnd prior lo gunn«ry 1, P'O!j &. — 

With respect to inc&sue p;&id on or &fter June "6, I!)40, and prior to J;&unary 
1, 1945, the rate of withholding (except!vith respect to income paid &o re»id&&nts 
of Canada and divide&uis paid to residents of Sweden) is 16!js i&el' ceui, iuste&&d 
of 15 per cent. 

(3) Section 19. 143 — 3 is amended as follows: 
(a) By striking out the Ivor&I» " Sorting Section " wherever occur- 

ring therein and inserting in lieu thereof the words, "AVithholditig 
Returns Section. " 

(6) By inserting in the last paragraph thereof immediately after 
& $1, 000 ' the following words ' ", or $800 for taxable years beginning 
after December 81, 1939, ". 

(4) Section 19. 143 — 7 is amended by inserting in lieu of tile last 
sentence of the first paragraph thereof the following sentence: 
If Form 1000 is modified to show the usmc and address of a fiscal or paying 
agent in the United States (see section 19. 148 — 5), Icorms 1012 aud 1018 should 
be likewise m&&diiied. 

(5) The following is inserted imn&ediately preceding section 
19. 144 — 1: 

SEc. 5. WITIIHCLRING OF TAx AT SCIJROE. 

(b) Section 144 of the Internal Revenue Code is ameuded by striking 
out "except that in the case of dividends the rate shall be 10 per 
centum, and" and by striking out "of 10 per centum. " 

(c) The amendments Iuade by this sectiou shall tal&e effect on 
June 26, 1940. 
SEC. 202. R TES OF WITHIIOLDING. 

Section 143 of the Internal Reve&m!e Code is amended by inserting 
at the end thereof the foll&&wing new subsection: 

"(h) RATEs UNTIL JANUARY 1945. — For the period after June 25, 
1940, and before, January 1, 1945, the rate provided in this sectiou 
and section 144, of 15 per centum shall be 16I/z per centum. This sub- 
section or section 15 shall not apply in any case where its operation 
w&u!ld be contrary to any treaty obligation of the United States, nor 
to a resident of, or a corporation organized under the laws of, a con- 
tiguous country so long as there is in effect with such c&&untry a 
treaty, ratified prior to August 26, 1987, relating to rates of iucome 
tax. " 

(6) Section 19. 144-1 is amended as follows: 
(a) By inserting in the first paragraph thereof the word "and" 

immediately preceding "(2) &" by striking out, "and (3) dividends" 
and by inserting at the end of such paragraph the following sentence: 
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I la&pcv& r, in;&c& or&1 with Art icle VII »f the tux convention and protocol 
b& , 'iv« ii tl&e Unite(1 Sl» tes aii&1 S&vedei&, effective January 1, 1040, the 
of &vi', hliol&li»g shall, for a period of »t least two y&. ars begiiuiir&g with such 
d, '&I&, 1&& 10 pei cerit with resli; ct to dividends paid to a corporation or other 
entity created or organized under the laws of Sweden. 

(b) By inserting in the third paragraph after the words '10 per 
ce»t ' when& v& r occurring therein the vvords& "(1:) per cent on and 
after J, lne 20& 1040, ex&" pt as otherwise provided herein). " 

(0) By aldi»g zt the e»d thereof the following new paragraph: 
V&'1i'h respect to income paid ou or after June "0, 1040, and prior to January 

1. 104»r, the rate of withholding (except with respect to dividends paid to 
corn;&ratio&is»rgauized uu&ler tlie jarvs of Canada aud to corporations or other 
e!&titi&s cre:&feil or orgauized under the larvs of Sweden) is 1st/ per cent 
instead of 1, & per cent. 

(7) S&ction 19. 144 — 2 is amended as foll&advs: 

(0) By stfilzi»g out the wor&1s "Sorting Section" in the first par- 
agl::ph;&nd irrserting in lieu thereof the words, " IVithholding Re- 
turns S etio». " 

(b) By inser( ing, immecliately preceding the table in the last para- 
graph th. reof, the following heading: 

Fo(' the per'rod f)!for to Junc SG, 191(0. 

(c) By i»serting in the last coluInn of line numbered t of the 
tab'e t»I&. ;:ynfbol "(s)" and adcling a footnote to such t" ble as follows: 

' Interest on any noncorporate security the o&vuer of which is u»kr&own to the 
vsithholdii!g ageut is subject to withholdii!g at the rate of 10 per cent. 

(F&t) Dy infer"&ing at the e»d thereof the following ne1v paragraph: 
The followiiig table of withholding rates under the I»ternal Revenue Co&le 

as an&en&led;ind the tax conventions betrvee» the Ur&jted States aud Canada 
arid United St»tes and Siveden hiis been prepared f!&r tlie purp&&se of making 
a suuim&iry of such rates readily available to withholding agents: 

For th&! p& rfod (rn and after Jr!ne 2G, 10J(0, a&rd p('for to Jaune('I( 1. 194(:j. 

C&asses of taxpayers. 

Ivith tnx-free cove- 
nant nnd issued 
before Jan. 1, 1934. 

If corpo- 
ration 

assumes 
over 2 

per cent 
of the 
tsx. 

If corpo- 
ration 

assumes 
not over 

2 per cent 
of the 
tax. 

Without 
tas-Free 

covenant 
or issued 

on or after 
Jau. I, 

1934, with 
tax-free 

covenant. 

Corporate boud interest. 

Salary or 
other 

compen- 
sation fo. 
personal 
services. 

Other fixed 
or deter- 
minable 

annual or 
periodical 

iru&ome, 
including 

dividends, 
from 

sources 
within the 

United 
States. 

1, & it&zen or resident, individual, fiduciary, or 
partnership 

2. Nonresident individua&, fiduciar, or part- 
nership (excepr as stated in item 5 below) 

3. Domestic corporation or resideut foreign 
corporation 

4. Nonresident foreign corporation (except as 
stated in item 6 below) 

5, Individun&, hducinry, or partnership, resi- 
dent, of C'anadn, 

6. Nouns&dint corporation organized under 
laws of Canada 

(. Unknown owner 

Per een(. 
2 

Per cent. 
2 

16&/z 

16&4 
16&/z 

Per ten. t. 

16&/s 

16&/z 

16&/s 
16+ 

Per cent. 

r 16+ 

16/z 

Per cent. 

3 16&g 

& 16&/s 
(') 

& Salary or compcnsaiion for persona& services rendered in the United States is not subject to withholdmg 
in the case of nonresident aliens, residents of Cnnndn or 1&fez&co, who enter and &eave the United State~ n't 

fre&ruent intervals. 
"In the case of dividends paid to a corporation orgnmzcd under the laws of Canada, the rate is 5 per cent 
& In the case of a resident of Sweden or a corporation or other entir, y organized under tbe laws of Swed 

the rat& with respect ro dividends is 10 per cent for at least two years beginning January 1, 1940. 
' Ir&tercet on any noucorporate security the owner of which is unknown to the withholding agent is s~bject 

to withholding ai the rate of 16/z per cent. 



(8) Section 19. 262& is amended as follows: 
(a) By inserting after the words " 10 per cent " wherever appear- 

ing therein the words, "(15 per cent on and after June 26, 1940, ex- 
cept as otherwise provided herein) . " 

(6) By striking out the last sentence thereof and inserting in 
lieu thereof the following: 
As to reduction in rate of withholding (a) in the case of nonresident alien 
individuals who are residents of Canada or of Sweden, see section 19. 148-1; 
(b) in the case of nonresident foreign corporations organized under the laws 
of Canada, or corporations or other entitics created or organized under the 
laws of Sweden, see section 19. 144 — 1. 

With respect to income paid on or after June 20, 1940, and prior to January 
1, 1045, the rate of withholding (except with respect to dividends paid to 
residents of, or corporations organized under the laws of, Canada or to resi- 
dents of, or to &orporations or other entitics created or organized under the 
lavvs of, Sweden) is 10~/ per cent instead of 15 per cent. 

(This Treasury clecision is issued under the authority of sections 
148 and 144 of the Internal Revenue Code (58 Stat. , 60, 60), as 
amended by section 5 and section 202 of the Revenue Act of 1940 
(Public, No. 656, Seventy-sixth Congress, third session); and section 
62 of the said Internal Revenue Code (56 Stat. , 32). ) 

GUF T. HELvERiNO, 
Co™~~~~r Of Internal Eevenue. 

Approved July 1, 1MO. 
HERBERT E. GASTON! 

Acting 8ecretary of the Treasnr!J. 
(Filed with the Division of the Federal Register July 2, 1940, 3. p. m. ) 

SEcTloN 19. 146 — 1: 0'ithholding tax at source. 1940-81 — 10856 
(Also Section 144, Section 19. 144 — 1. ) Mhn. 5075 

Withholding of tax from income derived by persons in certain 
foreign countries. 

TRE. . s! Rv DEFART~fENT, 
OFFICE OF COMMISSIONER OF INTERNAL REvENUE, 

1)rashingtoi!, D. C. , July 8, 19~!9. 
Collectors of Internal Pienenne, Internal Eeaenae Aoents in Charge, 

and Other Persons Cov!cerned: 
Certain Executive Orders have been issued by the United States 

Government restricting the transfer of funds from the I nited States 
to persons in Norway, Dennlark, the Nethetdan 1s, Belgium, Luxeut- 
bourg, and France. 

Ba~nks, corporations, and other persons in the United States have 
the control, receipt, custody, disposal, and payment of fixed or de- 
tern&inable annual or periodical income front sources within the 
Unite&1 States of persons in those foreign countriesy which is subject 
to the provisions of sections 148 and 144 of the Internal Revenue 
Code, as amended by sections 5 and 202 of the Revenue Act of 1940. 
Such income is credited to the accounts of the foreign persons to 
whom actual transfer thereof is prohibited' The tax shoulcl be with- 
held in such cases in the same manner and to the same extent as if 
the restriction on the transfer of the income did not exist, . 

If a custodian account is maintained in the name of a foreign bank 
or other forei& n person in any of the foreign countries referred to, 



nncl the U»itecl States c»stodian has reason to believe that the actual 
oavaaer of the securities is another person, the name of the foreign 
bank or otlier foreign person should be entered on the o&varership cer- 
titacnte. Form 1001, ns the owaaer of the securities until such time as 
the name of the actual owner is disclosed to the custodian. In such 

a elise an amended ownership certificate showing the name of the 
actual owner should be securecl as soon as possible. 

Correspondence relating to the provisions of this mimeograph 
should refer to its number and the symbols IT: TM. 

Ti~roTHv C. MooNzx, 
Actinct C'ommissaoner'. 

SECTIDN 19. 148 — 1: Withholding tax at source. 

INTERNAL REVENUE CODE. 

1940 — 37 — 10116 
I. T. 8404 

Withholding agents in the United States are authorized to return 
directlv to the British Government, or to the ar Bank as the a ent 
of the Biitish Government, the amount of tax withheld during 194C& 

from interest on bonds and dividends on stock of American corpora- 
tions, title to which was taken by the British Government under 
the Acquisition of Securities Order, 1940, provided the securities 
belonged to the British Government when the tax was withheld. . ~ 

Aclvice is requested relative to the release to the British Govern- 
ment by withholding agents in the United States of the amount of 
tnx withhelcl during 1940 fiom interest on bonds and dividends on 
stock. 

On February 17 and April 18, 1940, the British Government, under 
the A. cquisition of Securities Order, 1940, took title to the stocks 
owned by its subjects in a number of American corporations, and 
under the same authority also took title to certain bonds issued by 
American corporations. The M Bank is acting on behalf of the 
British Government ns custodian for those securities. There has been 
clclay in getting physical possession of some of the securities and 
in h;iving stocks transferrecl to the names of nominees. During 
that interval, the record oavaaers of the securities so taken over have 
collected dividends and interest thereon from which 10 per cent or 15 
per cent income t;ix has been avithheld. The British Govermnent lras 
reclaimecl such clivideaads and interest from the recipients, and con- 
tends tla;at the tnx should not have been avithheld therefrona. 

As inc(une of foreign governments from sources within the Unitecl 
States is exempt from I&ecleral income tnx under section 116(c) of 
the Internal Eeveaaue Cocle, no tnx is required to be v ithheM froan 
the income of the British Goveraamcaat consisting of interest on bonds 
anil diviclencls on stock oavaaecl by th;it Governmeiit. The anaount of 
tnx withhe!d during 1940 is»ot required to be paid to the Federal 
Government until June 15, 1941. Withholding agents in the United 
States nre, therefore, authorizecl to release the aalaoaaaat of tilx xvith 
hei(! from such securities during 1940 to the British Government, 
clirect, c&i to tlie M Ba»!- ns !lac a erat c&f tire British Govern 
provided the avithholcliaag agents are satisfied that tlae securities b„' 
lo»gecl to the British Government at the time the tax w is vvithlaelcl 
aaad that the interest a»el dividends forming the basis for !lac tax 
withhelcl were turaaed over to the British Goveraaaaaeart by the. foraner 
oavaaers of the securities. 
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SEcTIoN 10. 148 — 1: Withholding tax at source. 

INTL&'RNAL RL&'VENI E COBF, . 

Withholding with respect to nonresident alien individrrals un&ler 
the Internal Reve»ue Code, as ainended by the Revenue Act of 1040. 
(See Mim. 5140, page 151. ) 

SEcTION 10. 148 — 8: Exemption from withlrolding. 

INTEIINAI, RI'VI&lNI'E COBI&', , 

Regulations 108, amended. (See T. D. 4070& p;&«188. ) 

SEcTIBN 10. 148 — 8: Exeniption from Ivithholding. 
(A. iso Section 105& Section 10. 105 — 1. ) 

INTERVAL REVENBE COBE. 

1040-47 — 10!02 
I. T. 8427 

Under the t;&x convention with Sweden, a citizen of S&veden not 
residing in either Sweden or the United States is considered a 
resider&t of Svveden. 

The tenn "private pensions, ' as used in Article X of tbe conven- 
tion, means pensions paid by private persons as distin uished from 
pensions p;&id by one of the contracting States or by the political 
snbdivisions, territories, or possessions thereof. 1'rivate pensions 
paid by trnsts whi&h &Iu;&lify under section 1II5 ot the Internal 
Revenue ('ode nre e&ren&pt uuder Article X of the convention only 
to the extent that they represent additional compeusation for past 
services. 

Divideuds received as income by a doinestic trust and distri1&utcd 
by a fiduciary to S&vedish bcneticiaries retain their character as 
dividends under Article VII of the convention. 

Advice is requested in connection with the tax convention an&I 

protocol with Sweden (C. B. 1040 — 1, 288), in view of thc Revenue Act 
of 1040 and Treasury Decision 4070 (page 188, this Bulletin). 

The questions submitted relate to the folloiviiig: 
(a) Definition of the term "resident" as used in the convention 

with respect to residents of Sweden. 
(5) Definition of the term "private pensi&ms " as used. in Article X 

of the convention. 
(c) Status of dividends received as income by domestic trusts and 

paid by such trusts to alien beneficiaries thereof resident in Sweden. 
With respect to the persons to whom the benefits of the co»ve»tio» 

accrue (Article I of the convention) and the definition of the term 
"resident" (paragraph 8 of the protocol), it has been suggested 
that the language used in Treasury Decision 4070, supra, pr~omul- 

gated under the Revenue Act of 1040, seems to confine tire eRect of 
the convention to residents. It is also pointed out that the term 
"private pensions" mentioned in Article X of the convention is not 
defined. If all payments made to beneficiarie of trusts which 
qualify under section 165 of the Internal Revenue Code are not 
exempt as private pensions, a list of thei payments which are exempt 
is requested. The question is also presented as to whetlier diviclend-. -. , 
which are received as income of a domestic trust and then remitted 
as a distribution of trust income to a Swedish beneficiary, retain 
their character as dividends under Article VII of the conven&tioin 
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The last paragraph of Article I of the convention provides: 
The benefiiis of this & onvention shall accrue only to & itizeiis and residents of 

the United States of Ameri&a, to cii. izens and residents of Sweden aud to Uuited 
States or Swedish corporatioiis and other entities. 

Pai", i&ir nph 8 of the protocol reacls in part as follows: 
A citizen of one of the contracting States not residing in either shall be 

deemed, for the purpose of this convention, to be a resideiit of the contracting 
Stale of which he is a citizen. 

The third paragraph of section 25. 1 of the regulations prescribe, l 
in connection with the treaty (T. D. 407:&, pn«e 48, this Bulletin) 
reads as follows: 

The convention does not atfect the liability to United States income tax of 
Swedish citizens reside»t in the United Stat& s except to the extent such citizens 
are entitled to the benefits of Article XIV of the convention. For the purposes 
of the e&&nvention, an iridividual resident in neither Sweden nor the United 
States and claiming the b&aiefits of the conventiou as a citizeu of Sweden shall 
be deeined to be a reside»t of Sweden if it is shown to the satisfa& tion of the 
Commissiomr that he is sn&h citizen. With respect to divideuds and interest, 
see section 25. 9 of these regulatioris. 

The first paragraph of section 25. 2 of Treasury Decision 4975, 
supra, reads: 

Definitions. — Any word or term used in these regulations which is defined 
in the co»v&ntion shall be givni the definition assigned to sr!eh word or term 
in such convention. Any word or terni used in these reguhitions which is not 
defiued in the convention but is defined in the Internal revenue Code shall be 
given the definition coutaiucd therein. 

Treasmy Decision 4079, supra, relates to the increase in the v-ith- 
holcling rates of sections 143 nnd 144 of the Internal Revenue Code 
;is eGe&. teel by the Revenue Act of 1940. Tliat Treasury decision does 
not ancl could not have any limiting eQ'ect on the provisions of 
Article I of the convention. The prov~isions of sections 148 and 144 
of the Code are applicable in general to nonresident alien individu- 
als, nonresident foreign pnrtnerships, and nonresident foreign cor- 
porations. The increased rates of the Revenue Act of 1940 nRect 
their I&edernl income tnx liability except in cases where the rates of 
tnx are Axed by treaties. (Section 22(b)7, Internal Revenue Code. ) I he only item of income specified in the convention which remiiiils 
unntTectecl by the increased rate of &vithholding is dividends p;iid 
to a resiclent of Svveden or a corporation or otiter entity orgnnizecl 
under the laws of Sweden. Innsmuch as the term "resident" as 
used in the treaty, includes citizens of Sweden resident in countries 
other than the 1'Tnited States an&i Siveden, it wns deemed unneces- 
sary to add to the ternis "resident of Sweden" or "icsidents of 
Sweden" in Treasury Decision 4070, the clause, ' as defi!red in para- 
graph 3 of the protocol to the tnx convention between the United 
Stntes ancl Sweclen. " 

Article X of the convention provides as follows: 
)Vages, san!ries, and siinilar compensation and pe»s!ons paid by cine of the 

contracti»g States or bv the politi«;il subdivisions or territories or possessions 
thereof to iudivid»iils residing in the other State shrill be exempt froin taxa 
tion in tlie latter State. 

Privirte p&»isions and life aniiuities derived from within one of the contracting 
States a»d paid to iudividuals residing in the other contracting State shall be 
cxeuipt froin taxatiou iu the former State. 



The term "private pensions, ' as used i» the second pa!agraph of 
Article X of the convention, means pensions paid by private per- 
sons as distinguished from "pc!!sions paid by one of the contr;!cti!& 
States or by the political subdivisions or territories or p&&. . -& -i«!!s 
thereof, " referred to in the first paragraph of Article X. A simih!r 
distinction is made in section 19. 22(a)-2 of Pe&rul!!tions 103. pe! tain- 
ing to the income tax provisions of the Internal Revenue C&&dc, ;!n&1 

the corresponding article in income tay regul!!tions pl'(&!uulgatv&l 
under prior Revenue Act, &vhich provide iu part that 
l&ensions or retiring allowances paid bv private persons or by the 
I nited States are income to the recipient. -. ' 

In general, private pensions p;!id either di! ectly or through the, 
medium of a trust conle Tvitllin the n!eani»&&. of the terln "private 
pensions" in Article X of the convention. &&o broad ruling can be 
nlade, hovvever. that all payments macle to beneficiarie. of trusts 
Tvhich qualify under section 16@ of the Intern:!1 R& venue. C&&&le are 
exempt under A! ticle X. Such ezemp(ion is applicable only to those 
pavnlent macle under trusts qualitving under section 1&i, & Tvhich 
represent additional comp&nsation for past services rendered. 

Paragraph 1 of Article VII of the tax convention provides as 
folio~vs: 

1. Divi&lends shall be tavablc onlv in the coutracting State in &vhich the 
shareholder is resideut or, if the shareholder is a corporation or other entitv, 
in the con!ra&'ting Sr;«e in vvhich such corporation or other entity i. c eaten 
or organized: provided. hov&-ever, that each contracting State re erv&. the 
right to collect a!&d retain (, ublect to applicable provi. i&»&s of its revenue ]ass) 
the ta&res vvhich, under i&s revenue lav;s, are d«ln«tible at the source, bnt 
rot in evce . - of 10 per ceutum of the amount of such dividends. Vor the 
purposes &f this article the uatioual inco!ue an(1 propenv tas iu&posed by S&vedeu 
shall be deemed to be a taz deducted at the source. 

Dividends received as incon!e of a clonlestic trust vvhich are to be 
distributecl currentlv by a fiduciarv to a Sivedish bcncfi& i;!ry retain 
their character;Ts clivi&lencls under paragraph 1 of Article 'VII of tile 
convention Tvhen distributed to the benefici;&ry. 

SECTIox 19. 143 — &: Return and payment of taz Tvithheld. 

TyTFRX tL REvEXT E CODE. 

Reoi&httions 10:3. amended. (See T. D. 4979. page 188. ) 

SECTIO & 144. PAY &lE'XT OF CORPORATIO'N 
IXCOT&IE TAX AT SOI. RCE. 

~ 'Ecvl& i- 19. 144 — 1: Withholding in the c;T. e of nonresident 
fol'e!gn col'pol"at!ons. 

Iy TERNAL REvEy I F. CODE. 

Regulations 103, amended. (See T. D. 49&9, page 188. ) 
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Src'I Jox 19. 144 — 1: Withholding in the case of nonresident 
fol&elgll COI'pol'atlons. 

IX'J'J:I&XXI. RL&'VEXUL&' CODE. 

Witililol&lillg of tax from income derived by persons in Norway, 
D, JJJJJallc, the Netherlancls, Belgium, Luxembourg, and France. (See 
Mim. 50(5, page 141. ) 

SEcTION 19. 144 — 1: Withholding in the case of nonresident 
f&&reign corporations. 

IXTERXAL REVJ:XI. E CODE. 

withholding with respect to foreign corporations under the Internal 
Revenue Cocle. as amended by the Revenue Act of 1940. (See Mim. 
5140, page 151. ) 

SECTION 19. 144 — 2: Aids to Ivithholding agents in 
determining liability for withholding of tax. 

IVTERXAL REVEXUE CODE. 

Reglllations 103, amended. (See T. D. 4979, page 188. ) 

SECTION 147. — INFORMATION AT SOURCE. 

SE&. TIoN 19. 147 — 1: Return of information as to paynlents 
of $3. , 000. 

IXTERXAL REVEXI'L' CODE. 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

SEPTI&:x 19. 147 — 2: Return of information as to payments 
to elliployees. 

IVTJ:IIXAI. REVJ'. XI:I CODE. 

Regllhltiolls 108, amended. (See T. D. 5011, page 15. ) 

Srcrl& x 19. 147 — 8: Cases Ivhere no return of inforlnation 
requ I I'ed. 

IXTJ". JIXXL RJ VVXI. 'E CODE. 

Regllhltiolls 108, amended. (See T. D. 5011, page 15. ) 

SEcTI(&x& 19. 147 — 7: Rctul'n of lnfol'nlatlon as to fol'elgn 
it, ems. 

IVTJ;I', XAL RJ;&& J". XUE CODE 

Reg&ul;ltions 108, amendccl. (See T. D. 5011, page 15. ) 

S' CTIDN 19. 147 — 8: Information as to actual OIvner. 

INTERJ&J. XL REVEXUE COPE. 

Regulati&nls 10'i, amended. (See T. D. 5011, page 15. ) 
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SECTION 148. — IXFORMATIOiV BY CORPORATIONS. 

Szc'rroN 19. 148 — 3: Return of information re- 
specting distributions in liquidation. 

1!)40 — 44-10 [78 
T. I). 5015 

TITLE C& — INTI:RXAI. Rl&VI'. VI;E. — CHAPTER 1, SERCIiAI'TER A, 
PART 10. — IIV&'OSIE TAX. 

Begnlatious 106 au&euded &vith respect to certain informatiou returns. 

TREASURY DEPARTiiEN'I'& 
OFI"ICE OF CGMMissioNER oF INTFRNAL RKvl". VUE 

1&['&gshir&tyto»& D. C. 
To 6"oil&'etors of Int&:r»&&l Ii'erenue and Others Conoer&&e&lt 

Ktrective tor taxable years beginning after December 31, 1989, Regu- 
lations 103 [Part 19, Title 2G, Code of I'ederal R &&ulations, 1940 Slip. ] 
are amended as follows: 

PARA&IRAPH 1. Section 19. 148 — 3 is arne»ded as follows: 
(a) By amending the first sentence to read as follov s: 

Unless the distribution is one in respect of which inform:&tion is r&qairrii fo 
be filed pnrsnant to section 19. 112(b) (6) 5&(b), 19. 11" (g) — 6(a), or 19. 671 — 10, 
every c&&rp&&r;& tion making auy &iistributiou of $t(00 or more during a ca&&;&0;&r yef»' 
to any sh»reholder iu liqnidation of the whole or any part of its capit;&I sto&. k 
shall file a retnrn of inform;&tion on Forms 1096 aud 10&9!JL, giviug;&ll ti&e iuforma- 
tion reqnire&1 by snch forms aud by these regulations. 

(h) By strilring out " in cluplicate " in (he second sentence. 
(o) By striking out "duplicate" in the last sentence. . 
PAR. 9. Section 19. 148 — 4 is amencled by striking out " Schedlile H — 1 " 

in the first sentence a»d inserting in lieu thereof "a schedule on the 
form prescribed by the Commissioner. " 

PAR 8. Section 19. 149 — 1 is amended as follows: 
(a) By striking out " either " and " purchases or " in the first 

sentence. 
(l&) By striking out "the total of the purchases, " in the second 

sentence. 
(c) By inserting at the end of the first paragraph the following: 

Banks and trust companies will not be required to show the dollar totals of the 
sales aud exchanges. 

(&I) By striking out the second paragraph. 
(e) By striking out "purch ses, " and "purchases and" wherever 

occurring in the third paragraph. 
(f) By striking out "purchases and" and "purchases or" in the 

first sentence of the fourth paragraph. 
(This Treasury decision is issued under the authority co»ti&ined 

in sections G2& 148, and 149 of the I»ternal Revenue Code (M Stat. , M& 

G4, G5). ) 
GUT T. HELVZRiNG. 

Conwnissionef of Interna/ Pi, evenue. 

Approved October 22& 1940. 
JoiIN L. SULLivAN, 

Acting 8ecretar~ of the Tretrsury. 

(Fiied with the Division of the Federal Register October 24, 1940, 10. 56 a. In. ) 
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SEOTIoN 19. 148-4: Information respecting compensation of 
officers an&i employees in excess of $75, 000. 

IXTEKXAL REVENUE CODE. 

Regulations 103) amended. (See T. D. 5015, page 117. ) 

SECTION 149. — RETURNS OF BROKERS. 

SzcTION 19. 149-1: Return of information by brokers. 

INTERNAL PEVI-'X&:E CODE. 

Regulations 103, amended. (See T. D. 5015, page 147. ) 

SUPPLEMENT E. — ESTATES AND TRUSTS. 

SECTION 163. — CREDITS AGAINST NET INCOME. 

SEUTR)N 19. 163 — 1: Cre&l its to estate, trust, or 
beneficiary. 

IXTL'RXAL KEVENI. 'L' C()DE. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SECTION 165. — EMPLOYEES' TRLSTS, 

SEOTioN 19. 165 — 1: Employees' trusts. 

INTERXAL REVENUE CODE. 

Exemption of pensions paid under Article X of tax convention 
with S(veden. (See I. T. 312)7, page 143. ) 

SzcTIoN 19. 165 — 1: Employees' trust. . 1940 — 52 — 10, ') 31 
I. T. 3436 

IXTERXAL REVLX(. E CODE AXD REvl'XUE ACT OI' loss. 

Tl)e pension plan maintained by the M Railway Co. qualifies as 
an employees' trust m)der section 195 of the Intet'ual Revenue & "ode 
and the Revenue Act of 19SS, even though there is no for)ual trust 
instrum&. nt, since the )I Itaihv;)y Co. has parted with title to the 
fund and the participants hove the right to demand that it be adu)in- 
istered according to the tern)s aud conditions of the peusiou plau. 

' Advice is requested whether the supplemental pension plan of the 
M P(, ail)vay Co. nIeets the requirements of section 165 of the Internal 
Revenue Cocle, as amended, and the corresponding provisions of the 
Revenue Act of 1938 for cLassification. as an enlployecs' trust. 



The supplemental pension plan, eft'ective December —, 1%8, pro- 
vides for pensions to those employees of the company rcccivi»g com- 
pensation in excess of!F800 a month, which pensions will be i» a&ldition 
to those to which such employees become entitled under the railroad 
Retirement Act of 1937. Contributions are made io the pension trust 
fund by the employee and the railway company. The employee con- 
tributes the same percentage of his compensation above F00 a n&o»th 
as is required to be paid by him on his compensation below $800 a 
month under the Ckrriers Taxing Act of 1937. The railway co»&puny 
contributes an ankount equal to the e»kployee's contribution o» his 
compensation above $300 a month. The railway company will make 
an additional contribution to the pension for each employee in the 
year in which he retires to cover services rendered by the retired 
employee prior to the e8ective date of the ph&n. All co»tribui, io»s 
made by the railway company an&1 employees under the supplenu»ial 
pc»sion plan are turned over to a trust company in accorda»ce with a 
custodial agreement entered into between the board of managers and 
the trust company. The board of directors of the railway &. on&pa»y 
reserves the right upon written notice of not less tllan — days to 
amend or discontinue the plan, but in either case all liabilities with 
respect to the employees under the plan n»&st be satisfied before ally 
monep s remai»i»g ca» be returned to the railway compa»y. Xo formal 
trust indenture appears to have been execute&1, but this omission is 
immaterial if the facts and circklmstances connected with the creation 
a»d operation of the fund show that it is a valid, existing trust. . 

It is well established that there is no specific forimkla required f&&r 

the creation of tr»sts, If the intention of the creator is clef;", the 
trustee and beneficiaries designated, a»&1 the subject of the trust indi- 
cated, the sin&plest of words will be suKcie»t to sustain the trust. As 
stated in 39 Cyc. , page 80, under " Trusts ": 

An express trust may be proved not only by express dec!araiions kn&t also l'y 
circumstance. from wl&ich its existence nmv be inferred, &nd to this end evi&l; uce 
of the acts aud declarakious, either oral or written, of the parties, as well as the 
surrounding circumstances, may be admitted aud considered. 

The elements required to create a b ust are set forth in 26 I&, . C. L. , 
1179, as follows: 

The several elements which must concur in the creation of a trust are, a person 
competent to create it, sufficient words to create it, a person capable of holding 
as trustee a specified or ascertainable object, a definite subject, and dcclaratiou of 
t. he ter&us of the trust. 

(To the same general effect see the citations in iVibbord, Spencer, 
Bartlett ck Co. v. Comm~ster, 5 B. T. A, 464, acquiescence, C. B. 
VI — 2. 8 (1927). ) 

It. is, therefore, the opinion of the Bureau that the guiding rules 
applicable in cases such as here involved should be whether the em- 
ployer has placed the fund absolutely in the hands of the trustees and 
beyond his power to recall it, and whether the employees have such. 
a vested right in the fun&1 that, they may demand it be administered for 
and in their behalf. If these conditions obtain, there would appear to 
be a fr&ke trust relationship between the trustees and be»eGciaries, and 
the organization shoklld be dealt with as a trust separate and disti»ct 
from the employer who created it, even though the employer may have 
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some supervisory power over the investment nf the fund ahd may ter- 
rninate it on notice. The essential thing is whether the employer has 
absolutely contributed his portion of the fund to the trustees and the 
e&nl&loyees hold the complete vested equitable interest in it. 

A. pplying these tests to the supplemental pension fund of the M 
Railway Co. , it is the opinion of the Bureau that the fu»d should be 
treated as a valid, enforceable trust. It appears that the M Railway 
Co. has electively parted with title to the fund; that it has no right 
thereto except a possibility of reversion upon liquidation of the fund, 
provided all liabilities to the employees under the plan have been met; 
and that the participants therein have the right to demand that the 
fund be administered according to the terms and conditions of the 
pension plan and the above-mentioned agreement. 

Based on the foregoing, it is held that the supplemental pension 
plan of the M Railway Co. qualifies as an employees' trust under sec- 
tion 105 of the Internal Revenue Code, as amended, and the correspond- 
ing provisions of the Revenue Act of 1938. 

SUPPLEMENT G. — INSURAN&CE COMPANIES. 

SECTION 201(b). — TAX OX LIFE INSIIRAXCE 
COMPANIES: IMPOSITION OF TAX. 

SECTIoN 19. 201(b) — 1: Tax on life insurance companies. 

INTERNAL REVEXUI. CODE. 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

SECTION 204(a). — INSURAXCE COMPAXIES OTHER THAN 
LIFE OR MI:TUAL: IiAIPOSITION OF TAX. 

SzcTICN 19. 204(a) — 1: Tax on insurance compa»ies other 
than life or mutual. 

INTERNAL IIEVEXUE CODE, 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

SECTION 207. — MI TUAL INSURANCE COMPAXIES 
OTHER THAN LIFE. 

SEcTIoN 19. 207 — 1: Tax on mutual insurance companies 
other than life. 

INTERNAL REVENUE CODE. 

Regulations 108, amended. (See T. D. 5011, page 15. ) 
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SUPPLEMENT, H. — NONRESIDENT ALIEN INDIVIDUALS. 

SECTION 211. — TAX ON NONRESIDENT ALIEN 
INDIVIDUALS. 

SEcTIQN 19. 211 — 1: Taxation of aliens in general. 

INTEltNAL REVENUE CODE. 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

SzcTIDN 19. 211 — 1: Taxation of aliens in general. 

INTERVAL RZVZVUZ CODE. 

Foreign journalists ancl ncvvspaper correspondents in the United 
States. (See l. T. 8419, page 32. ) 

SzcTION 19. 211 — 7: Taxation of nonresident alien 
individuals. 

INTERNAL IIEVZNUZ CODE. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SEUTIoN 19. 211 — t: Taxation of nonresident 
alien individuals. 

1NO — 58 — 105't'3 
XIim. 5140 

'1'axation of nonresident alien individuals and foreign corpora- 
tions not engaged in trade or business within the United States «nd 
not having an ofhce or place of business therein, under the Internal 
I&evenue Code, as atnended by the Itevenue Act of 1040, approved 
June 25, 1940. 

TRZASURT DEPART iIZNT) 
OFFIcz oF CDMMIssIONER OI" INTERNAL RzvE~NITK, 

lVashing'ton, D. C. , Decedent er 18, 19~F0. 
Collectors oj internal Revenue, lnterna/ Revenue Agents in Chargri, 

an~ Other Persons Concerned. 
In order to avoid unnecessary repetition, nonresident alien indi- 

viduals and foreign corporations of the type covered by the caption 
of this mimeograph will be designated as nonresident alien indi- 
viduals and nonresident foreign cotyorations, respectively, without 
any reference to United States business or ofilce. 

Bulletin "N" (revised) contains the basic principles of the tax- 
ation of nonresident alien individuals and foreign corporations under 
the Internal Revenue Code and the provisions of Regulations 103 
concerning the items of gross income, the deductions and credits, 
and the conditions under which they may be claimed, and under 
which income tax returns are required to be filed, the method of their 
preparation, the time and place f' or filing such returns, and the time 
for the paynient of the tax due thereon. 



CIIAXGES. 

The computation of the I ederal income tax liability of nonresident 
;Ilien individuals;Ind nonresident foreign corporations for taxable 
years beginning after December 81, 1989, was affected by the Revenue 
Aci of 1NO. These changes are: 

(1) The rate of 10 per cent imposed upon the fixed or determinable 
annual or p&1riodi&. al income from sources within the United States 
of n&»iIesident alien individuals was increased to 15 per cent (section 
211(a) 1(A) of the Code, as amended), excepting dividends re- 
ceived by nonresident alien~s residing in Sweden, such exception being 
due to the existing tax convention between the United States and 
Sweden (section 8, Revenue Act of 1MO); 

(2) The substitution of $24, 000 for $21, 600 (section 211(a) 2 of the 
Code, as amended); 

(3) The recluction of the personal exemption of $1, 000 to $800 (sec- 
tion 214, as amended), affecting only nonresident aliens who are en- 
titled to such credit; ~ 

(4) The increased surtax rates (section 12(b) of the Code, as 
amended), affecting only nonresident aliens who are liable to surt. ax; 
and 

(5) The imposition of the 10 per cent defense tax for taxable vears 
beginning after December 81, 1989, and before January 1, 1945 (Chap- 
ter 1 of ttie Code, as amended by the insertion of section 15). 

The changes afFecting the computation of the Federal income tax 
liability of nonresident foreign corporations under the Revenue Act 
of 1940 are: 

(1) The rate of 10 per cent applicable to dividends was increased 
to 15 per cent (section 281(a) of the Code, as an1ended) except divi- 
dends i»aid to corporations and other entities organized under the laws 
of Sweden, such exception being due to the existing tax convention 
between the United States and Sweden (section 8, Revenue Act of 
1940); ancl 

(2) The imposition of the 10 per cent defense tax for taxable years 
beginning af ter December 81, 1989, and before January 1, 1N5 (Chap- 
ter 1 of the Code, as amencled by the insertion of section 15). 

A. ll the amendments referred to are applicable to taxable years 
beginning after December 81, 1939. Section 15 is applicable to tax- 
able years bcgiIming after December 81, 1989, and before January 1, 
1945. 

No change was n1ade in the rate of tax (5 per cent) applicable to 
nonresident aliens residing in Canada with respect to their fixed or 
determinable annual or periodical income from sources within the 
United States, and the rate of tax (5 per cent) applicable to divi- 
dends received by nonresident foreign corporations organized under 
the laws of Cana, da (section 8, Revenue Act of 1NO). 

WITBIIOLDII&G. 

The withholding rate of 10 per ce11t has been increased to 15 per 
cent (sections 148~ and 144 of the Code, as amended). and for the 
period after June 25, 1940, and before Janu'Iry 1, 1945, such 15 per 
cent rate is increased to 16I/& per cent (section 143 of the Code, as 
amended by the insertion of subsection (h) ). 
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The increa«ed rate of 16', ' per cent, does not apply to the fizecl 
oi' deter»ii»able annual or perioclical inco»?e froni so»i ces witliin 
the United States of »o»r&. si&le»t:ilien ii&&livi&lu:ils resicli»» in 
Ca»a&[a, to diviclen&ls receivecl by nonresident foreig» corporations 
organized under the hv. s of C;»iadii, or to dividends ieceive&l by 
no»1'eside»t;&lie» i»clividuals r& «icli»g&' in Sv eden ancl »oni'& «id& iit 
foreign corporations;ind other entities ol'gailize&l under the 1»v. s 
of Swede». 

SI 1I?IVORY OF TIIF. &'li. v i&IES Ir& TAXATI&?X, 

Siimmai izing the foregoiiig, in general, nonresicle»t a. lien indi- 
vidual. a»&1»onre«ident foiei&&'n coiporations;Ire subject to taz at 
the rate of lt&!::, per ce»t up&»i their fixe or determinable. aiinual 
or periodical i»coi»e from «ources withi» thc Unitecl States for 
t;ixiible vear begiiuiiug after I)ecei»bee 31& 1M9& ancl before January 
1, 1945. 

In & eneral, the taz at tlie rate of 16!'' per cent due from 
no»res~Ident;&lien in&lividuals and no»resicleut foreign corporations 
is collectible at the «&urce, ;» their t ixable income is limited to the 
items of income which are subject to withhohling at the source. 

If, hoivever, a»o»resiclent alien inclividual (not a resident of 
Canada) receives during the taxable year fixed or determi»able 
annual or periodical incoine from sources within the United States 
ezceedi»g $24. 000 he vill be li;ible to taz (1) at the norn?al rate 
of 4 per ce»t imposecl by section 11, the gracluated surtaz imposed 
by secti&m 12 of the Cocle. as amendecl, and the 10 per cent clefense 
taz. or (?) to taz at the rate of 161/i per cent, whichever method 
of calc»lation re »its in the larger tiix. In computing the normal 
tax and surtax. such alien is entitled to the statutory decluctions 
fiom gi&&ss inc&&n?e alloivable to a no»resident alien i&ndivichial pro- 
vided by secti&&» 28 ancl 218& and also to the creclits against net 
incoiue allowat?le to an inclivi&lual by section 25, as ameiided, sub- 
ject, to the liniitation provisions of section 214. Shoulcl a nonresi- 
dent alien residiug iu Sweden receive fixed or cleterminable a»»ual 
or perioclical income from sources within the Unitecl States in excess 
of $24, 000, that portion of such income consisting of clivicle»cls is 
tazable at the rate of' 10 per cent only. 

RETI. RZS. 

Every nonresiclent alien incliviclual must. file a, return on Fonu 
1040KB ancl pay the taz shown to be due thereon unless the tax 
has been fully paid at the source. 

Every nonresident foreigu coipor:itio» must file a return on I&'orm 

1120&&&B an&1 pay the tax~shown to be diie thereon unless the, tax 
has been fully paid at the source. 

Some of the items upon which the tax liability wi]] i?ot haI e been 
iilly satisfied at the . oiii'ce are inteiest receive&1 diiI 

so-calle&1 tax-free covenant bonds upon vhich a tax of 2 per cent &&n]y 

was withheld at the source and diviclends received fi om a foieiga1 
coiporation which are tl'eated as income froill soul'ces within the& 

United States under section 119(a) 2(B). 
R&? &?'Ii' — 41 — 11 



$ 19. 214-1. ] 

If a, nonresident alien (other than a resident of Canada) receives 
more than '524, 000 gross amount of fixed or determinable annual or 
periodic al income from sources within the United States, a return 
on. Form 1040NB — a of such income is required to be filed by or in 
behalf of such nonresident alien. 

The ~vithholding provisions of the Internal Revenue Code, as 
amended, increasir~ig the withholding rates of 10 and 15 per cent to 
10&/, per cent apply only tn income payments made on and after 
June 20, 1940. Nonresident alien individuals and nonresident foreign 
corporations receiving income which was subject to withholding dur- 
ing 1940 prior to June 26, 1940, are liable to tax in addition to the 
anIount of tax withheld at the rate of 10 per cent or 15 per cent dur- 
ing that period, if their taxable year 1940 began after December 81, 
1989. Such taxpayers will, therefore, be required to file Forms 
1040NB, Forms 1040NB — a, or Forms 1120NB for the year 1940. 

The items of fixed or determinable annual or periodical income 
from sources within the United States which are excluded from the 
gross income of citizens of France residing therein, French corpora- 
tions, nonresident alien individuals residing in Swleden, and corpo- 
rations and other entities organized under the laws of Sweden, under 
existing tax conventions between the United States and France and 
the United States and Sweden, are not covered by this mimeograph, 
as this subject is fully explained in the income tax returns required 
to be filed by nonresident alien individuals aIid nonresident foreign 
corporations. 

Correspondence relating to the provisions of this Ininseograph 
should refer to its number and the syInbols IT: TM. 

Gem T. HELVERINO, 
Comm& sioner. 

SECTION 213. — DEDUCTIONS. 

SEUTIoN 19. 218 — 1: Deductions allo~ed nonresident 
alien individuals. 

INTERNAL REVENUE CODE. 

Regulations 103, amended. (See T. D. 5011, page 15. ) 

SECTION 214. — CREDITS AGAINST NET 
INCOME. 

SEUTIoN 19. 214 — 1: Credits to nonresident alien 
individuals. 

INTERNAL REVENUE CODE. 

Regulations 108, anIended. (See T. D. 5011, page 15. ) 
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SKCTIOX 215. — ALLOAVAXCE OI» DEDUCTIOI& S 
AiXD OllEDITS. 

SEL~ION 19. 215 — 1: Allovvance of &le&luctions and credits 
to nonresident alien individuals. 

INTEl&NAL RI'. PEN&V: CODE. 

Regulations 103, :u»e»&le&1. (See T. D. 5011, p;!ge 15. ) 

SEC rlOX 21-. — RETURN S. 

SE& Tl«N 19. 21& — 2: Return of inco»le. 

lxrl RNAI. RFVI:NCE CODE. 

Reguhltions 103, anlended, (See 'I'. D. 5011, page 15. ) 

SECTIO'iV 219. — PARTXERSHIPS. 

SEcTIoN 19. 219 — 1: Partnerships. 

INTERNAL REPEN! E CODE. 

Reguh!tions 103, amended. (See T. D. 5011, p;lge 15. ) 

SUPPLEI&IENT I. — FOREIGN CORPORATIONS. 

SEC'I'IOXI 231. — TAX OX I OREIGX& CORPOR &ACTIONS. 

SEcTIDN 19, 231 — 1: Taxation of foreign corporations. 

INTERNAL I&k VI Nl'E CODE. 

Regulation. 103, an!ended. (See T. D. 5011, page 15. ) 

SEcrlox 19. 231 — 1: Taxation of foreign corporations. 

INTERVAL REPENT. 'E CODE. 

Taxation of foreign corporations n«t eng;!geol in trade or business 
within the United States and not bavin«au OSce «r ph!ce of bu. iness 
therein under the Internal Revenue Co&le, as;u»en»led by the Pevenue 
Act of 1940. (See )linn 5140& pa» 'e 151. ) 
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SEcTIoN 19. 281 — 8: Exclusion of earnings of 
1'oD ign ships from gross income. 

1940 — 82-10878 
I. T. 8899 

INTERN &L REVL'RUE CODE, REVENUE ACT OY la38, AND PRIOR I&L&VENUE ACTS. 

The term " ship or ships, " as used in section 281(d) of the Internal 
Revenue Code and corresponding sections of prior Revenue A«ts, 
&(&as !&&&t iu&!ludo the terms "airship or airships" or "airplane or 
airplanes. " 

Mvice is requested whether the term "ship or ships, " as used in 
section 281(&l) of the Int&n nal Revenue Code an&i section 19. 281 — 8 of 
Be&rulations 108, inc]u&les the terr'!s " airship or airships " or ' airplane 
oI' airplanes. 

Section 281(d) of the Internal Revenue Code provides as follows: 
(d) Ships «»&1«& fnrei&)n Ilug. — The income of a foreign corporation, which 

consists exclusively of earuings derived from the operation of a ship or ships 
documented under the laws of a foreign country which grants an equivalent 
exemption to citizens of the United States and to corporations organized in 
the United States, shall not be included in gross income and shall be exempt 
fron& taxatiou under this «hapter. 

The provisions of section 281(d) of the Internal Revenue Code first 
appeare&l in the Revenue Act of 1921 as section 218(b)8& an&1 they 
have been reenacted substantially unchanged in each subsequent Rev- 
enue Act. The legislative history of section 218(b) 8 of the Revenue 
Act, of 1921 clearly in&licates tlrat it was not intended to include 
aircraft within the meaning of the term "ship or shii&s. » 

In G. C. M. 11589 (C. B. XII — 1, 456 (1988) ) it was held that sea- 
planes, alnphibians, airplanes, and land planes are not vessels within 
the meaning of Schedule, A — 5 of Title VIII of the Revenue A& t of 
1926& as amen&le&1 by section 442 of the Revenue Act of 1928 relating 
to stamp taxes. Tlrat nae!noran&lum was based upon the decision of 
the United States Supreme Court in&, 1I&Bo~gl~. v. l &&&ten' 5fgfes (2&&8 

17. S. , 25)& which involve&i the conviction of M&8&&ale for theft of an 
airplane, a~lleged to be in violation of the provisions of the Federal 
Motor Vehicle Theft Act (41 Stat. , 824). The Act prohibited. the 
transportation in interstat& or foreign commerce of stolen motor ve- 
hicles. It &lefine&l the term motor vehicle an&1 provi&lc&l that it shoul&l 
inclu&le an automobile. , automobile truclc& automobile wagon, motor- 
cycle, or any other self-propelled vehicle not designed for running 
on rai ls. The Court state&i in part that: 

N&& doubt etyu!ologically it is possible to use the v;or&1 [vehicle] to 
signify a couvcyance working on land, water or air, and sometimes legislation 
ex&«mls ihe use iu that direction, e. g. , laud and air, water being scparatclv 
provided for, in the Tariff Act, September 22, 1O22 (ch. 3oo, section 401(b), 42 
Stat. , (ijS, ON). 1)ut in everyday speech "vehicle" calls up the picture of 
a thing moving on land. ~ "' * So here, the phrase u!uler discussion calls 
up the popub!r picture. For after including automobile truck, automobile wagon 
aml motor cycle, the &vords "any other self-propelled v&hicle not designed for 
running on rails" still indicate that a vehicle in the polmlar sense, that is a 
vehicle runnin on land, is the theme. It is a vehicle that runs, not something, 
uot con!monly called a vehicle, that ilies. 

Wh&'n a rule &&f «&&»duct is laid do&vu in words that evolrc in the 
common u!i!ul only the pi&!ture of vehi«les !uoving on laud, the st!tute should 
not b«extended to airer;!ft, sinrply be&au, c it m;!y seem to us that a si&u!lar 
poli& y applies, or upon tbe speculation th;!t, if the legislature had thong(!t of 
it, very likely brooder w&»&ls would have been used. 
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In G. C. M. 11, &89, sup!'a, &t &; itatecl: 
1'aisage ti&lrets for tr;i»sl«&rt&iri&m by air i»v(&lee th( pri»i:iry fimction of s& i- 

»1&»&«i a»d ail&pl&it»ili&s &is weu i)s 1)in&I ph)nei. Th&'y ii&volve it'il»spol'ii)t»)rl t&v 
air, not by water. AV;)(er tr;&»iportation ii pur&. ly i»«i&le»tal an&1 occur~ only when 
the la»din ~ facilities available &» e mater &)nd»oi la»&1. 

The decision in the M«Boyle &. :is&. supra. seemi e»ti&ely &o the poii&t. The 
term "vessel" etvmologically ii b&. (»:(I «»ough t» signify a»y «ontaiu& r or c&m- 
veyanee, irreipective of the u&edi»n& in &vhi( h it opera iei. 13ut in its lii»ite&1 on(1 
evervd &v n&eauing, vrhen used witli r«ape& t to tr&»&iportation, the &erin v«ii&1 
("llli !&p '1 pl«tul'e of a thi&ig»&ovi» ' on ivi)t( r. )Vhe» tlie ( oil' i'ess, in a itiiinte, 
h)yi domn &vor(ii evol iug in tlie co»iui(&n n&ii«l (»)ly the pi(tare of era)ft moving 
(&» mater, the statute should riot. i» the iv(» (1 of M) . Justice Holuiei, "be exte&«l«1 
to aircraft, simply bee»»i« it mi&y se(»i ~ * * tl»&t a si»iilar policy appli(. s, " 

Th( reasonii!g en&pl(&ye(l in G. C. M. 11589, supra, is applicable to 
the present inquiry. It is 1)eld& tlierefo! e, that the term" ship or ships, " 
as used is! sectio!! 281(d) of the Inter»al Revenue, Code and corre- 
iponding iei tions of prior Revenue Acts, does not inclucle the ternis 
"airship (&r aiisliips ' or ":ii! plane or airp]ance. " 

s& PPLE)&&&ENT J. — POSSESS&OKS OF T&&K L'N&TEn STATES. 

SECTION 2»1. — IXt'ONE FROM SOI RCVS %WITHIN 
POS. -'ESSIOXS OF UNITED STATES. 

Sr& TI(»v 19. 2(&l — 1: Citizen, &&f the United States and 
&h&mesti«corporations deriving in«&&nie fro!n iources 
ivitlrin a p&& ie. -. iion of the United States. 

I'&TE&(XAL !&&. ;Vi;XFE CODE. 

Reo'ul;!ti(n!, 108& an!ended. & S(e T. D. 5011& page 15. ) 

SEOTIO& 19. 251 — 2: Income received within 
the I nlted St, '! tes. 

lxTERXAL PE& Ex&DE CODE. 

1940-40 — 10485 
G. C, M, 22814 

Income of A, a professional i»an practiciug in the Philip»i»e 
Islands and entitled to the benefits of section 251 of the Internal 
Revenue Uode, mhi«h was actually received by A's agents in the 
Yhilippi»e Islauds and deposited by them in A'i bauk accouiit in 
Manila while he was ou a vacation in the United estates, is held 
to hav(i been received by A in tlie Philippine Islands. 

An opinion is requested wl&ether certain income of A, a taxpayer 
entitled to the benefits of section 251 of the Internal Revenue Code, 
was received by him in the Philippine Islands or in the United States. 

A, an American citizen engaged in the practice of his profession 
in the Philippine Islands and entitled to tlie benefits of section 251 
of the Internal Revenue Code, came to the Unitecl States on a, vacation 
in December, 1989, which vacation extended into 1940. During his 
absence from the Philippine Islands, professional fees due him were 
received by A's agents in tlie Philippine Islands and deposited by 
them in his bank account in Manila. The question is presented 
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whether the fees which accrued to the taxpayer while he was in the 
United States are taxable to hiin under section 251(b) as income 
oon»ti uotively received in the United States. 

Section 251 of the Internal P»evenue Code provides in part as 
follolvs: 
SEC. 251. IROOKIE FROM Sonaczs lvITHIN PosszssIoxs OF U'. VITFD STATzs. 

(a) Uzisza, u. Iturz. — In the case of citizens of the United States or doanestic 
corporations, satisfying the following conditions, gross income means only gross 
income from sources within tbe United States~ 

(1) lf SO per centum or more of the gross income of such citizen or domestic 
corporation (computed without the benefit' of this section), for the 8-year 
period immediately preceding the close of the taxable year (or for such 
part of such period iinmediately preceding the close of such taxable year as 
may be applicable) was derived from sources within a possession of the 
United States; and 

(3) If, in case of such citizen, 50 per centum or more of his gross income 
(computed without the benefit of this section) for such period or such part 

thereof »vas derived from the active conduct of a trade or business within a 
possession of the United States either on his own account or as an employee 
or agent of another. 

(b) AMDU. 'vTs IIKOKIVKD IN UNITED STATKs. — Notwithstanding the provisions of 
subsecti&m (a) there shall be included in gross income all amounts received by 
such citizens or corporations within the United States, whether derived from 
sources within or without the United States. 

This ofFice is of the opinion that the mere temporary presence of the 
taxpayer in the United States is in itself insufficient to warrant the 
conclusion that he constructively received income in the United States 
when such income was actually received by his agents in the Phil- 
ippines, the place of his residence. This office disapproves any in- 
ference to the contrary which might arise from the statement in S. M. 
5488 (C. H. V — 1, 51 (1926) ) to the effect that certain payments made 
to a taxpayer's wife and to his attorney-in-fact were constructively 
received by the taxpayer at whatever place he happened to be at the 
time of payment. 

It is the opinion of this office that in the instant case reliance should 
be placed primarily on the fact that agents of the taxpayer actually 
received the funds in the Philippines. Such receipt by his agents iiI 
the Philippines is equivalent to receipt there by the taxpayer. 

J. P. WENCHEI. , 
~~beef Counsel, Bureau of Intenm/ Revenue. 

SUPPLEMENT K. — CHINA TRADE ACT CORPORATIONS. 

SECTION 262. — CREDIT AGAINST NKT INCOME. 

SEcTIoN 19. 262-2: Credits allowed China Trade Act 
corporations. 

INTERNAL RL&'VENUE CODE. 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

SEcTIoN 19. 262 — 4: Withholding by a China Trade Act 
corporation. 

INTERNAL REVENUL&' CODE. 

Regulations 108, amended. (See T. D. 4979, page 188. ) 
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SUPPLEMENT M. — INTEREST AND ADDITIONS TO THE TAX. 

SECTION 293. — ADDITIONS TO TFIE TAX 
IN CASK OI»' DEFICIENCY. 

1940-46 — 10486 
Cr. ('. M. 22826 

INTERNAL REVE iT E CODE, IIEVENI&E ACT OF IOSS, AND I'RIOR III V&. NUB ACTS, 

The 50 per centnin addition to tax for fran»i iiiu&osed hv section 
298(b) of the lteveuue Acts of 198b and 198') &R&es not i&b ite upon 
the death of the taxpayer but is collectible froiu hi estate aml should 
I& asserted iu the notice of deficieucy. 

The same principle spplies to identical or similar provisions of 
prior Reve&inc A& is aiwl of the Internal Reve&uic Code; also to i. he 
other ndilitious to tax included in Supplenieut xl of the Revenue Act 
of 1926, &orrespouding sectious of other Revenue Acts snd of the 
Riternal Revenue Code, and to the additions to tax provided by sec- 
tion 8176, Revised Statutes, as ameuded, aud section 8612, Internal 
Revemie Code. 

G. C. M. 9162 (C. B. X — 1, 268 (1981) ) revoked, ;&nd G. C. M. 15786 
(C. B. XIV — 2, 825 (1985) ) modified. 

An opinion is requested whether the 50 per cent addition to tax pro- 
vided by section 293 (b) of the Revenue Acts of 1936 and 1938, assessed 
as a part of jeopardy assessments made against, A, are collectible from 
his estate. 

On July —, 1940, jeopardy assessments were made against A for the 
years 1987 and 1938 of additional income taxes totaling 284m dollars, 
50 per cent additional taxes for fraud totaling 142m dollars, and interest 
in the amount of 32m dollars, n", kingg total assessinents for the two 
years of 458m dollars. To stay collection of the tax pending appeal, A 
gave to the collector of internal revenue a bond secured by IJnited 
States Treasury bonds in the aggregate principal sum of 550~ dollars, 
with power of attorney to the collector to dispose of this collateral, 
subject to the conditions of the bond. A died on August —, 1940, 
prior to the issuance of the 90-day notice of deticiency coveriiig the 
jeopardy assessments. The question is presented whether the 50 per 
cent adclition to tax abated upon the death of A. 

Section 293 of the Revenue Act, of 1988 is entitled "Additions to the 
tax in case of deficiency&" and paragraph (b) provides as follows: 

(b) FILit&n. — If any part of any deficiency is due to frmul with intent to evaile 
tax, then 50 per ceutum of the total amouut of the defiicieucv (in addition to such 
deficiency) shall be so assessed, collected, and paid, in lien of the 50 per centum 
addition to the tax provirled in section 8176 of the Revised Statutes, as arneuded. 

The foregoing provision appears as section 298(b) in each of the 
Revenue Acts of 1936, 1934, 1932, and 1928, and as section 275(b) in 
the Revenue Acts of 1926 and 1924. Similar provisions are contained in 
section 250(b) of the Revenue Acts of 1921 and 1918, prior to which 
time section 3176 of the Revised Statutes was applied to income taxes. 
The same provision also appears as section 520(b) of the Revenue A. ct 
of 1932 with respect to gift taxes. All of these sections deri;e froin 
section 8176 of the Revised Statutes. 

Section 8176 of the Revised Statutes, as amended, is general in terms 
and applies to all internal revenue taxes for which i eturns are required, 
unless specifically excepted therefrom by special provisions similar to 
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the above with respect to particttlar types of taxes. Section 8176, as 
amended, provides in part as follows: 

In case a false or fraudulent return or list is willfully made, the Commis- 
sioner of Internal Itevenue shall add to the tax 50 per centum of its amount. 

The am&&unt so added to auy tax shall be conectcd at tbe same time and 
in the same manner and as a part of the tax unless the tax has been paid before 
the discovery of the neglect, falsi(y, or fraud, in which case the amount so added 
shall be collected in the same manner as the tax. 

There is no provision or exception in any of the Acts to the effect 
that this penalty shall not be assessed against, or collected from, the 
estate of a deceased taxpayer. The question whether such addition 
to tax is collectible from a deceased taxpayer's estate, therefore, de- 

pends upon whether the cause of action for such additional amount 
survives the death of the taxpayer. The addition to tax is based 
upon or results from a wrongful act (or tort, ) committed by the 
deceased taxpayer. There is no Federal statute defining what causes 
of action survive. Section 955 of the Revised Statutes provides 
merely that ~here either party to a suit in a Federal court dies before 
final judgment, the executor or administrator of such deceased party 
may prosecute or defend the suit "in case the cause of action sur- 
vives by law. " State statutes providing for the survival of causes 
of action have no application where the cause of action arises under 
a Federal statute. (Schret'her v. 8hwyless& 110 U. S. , 76. ) In Van 
Choate v. general Electrt'c Co. (245 Fed. , 120) the court stated: 

ln causes of action which arise solely under the laws of the United 
States, survivorship is determined according to the principles of the common 
Iaw. (Sch&ether v. Sha&'pless, 110 U. S. , 76, 3 Sup. Ct. , 423, 26 L, Ed. , 65. ) 
At common law, actions ex delicto did not survive, except in a few instances, 
in which the injured party had the ri, bt to ivaive the tort and sue in assumpsit 
(Pattor&, v. B&ady, Ea'a. , 164 U. S. , 60S, 614, 22 Sup. Ct. , 493, 46 L. Ed. , 713; 

phillips v. Homfray, 24 Ch. D. , 439; United States v. Daniels, 6 How. , 11, 12 L. 
Ed. , 323. ) Actions for mere injuries not resulting in profit to the wrongdoer did 
not survive either his death or that of the injured partV. (He»sha&&& v. hfiller, 
17 How. , 212, 219, 2'&', 15 L. Ed. , 222. ) Penal actions, for obvious reasons, come 
within the class which are abated by death. (Sehreii&er v. Sharpie»s, supra. ) 

Whether the cause of action for the addition to tax (or penalty) 
here in question is one which survives under the common law de- 
pends, in the first instance, upon whether the addition to tax is, in 
substance, a personal punishment to be imposed upon the wrongdoer. 
If so, the cause of action abates upon the death of the tort-feasor 
under the common law rule tliat personal actions die with the person. 
(8chret'ber v. 8harpfess& supra j Attach't&un v. Assoct'&tted Bt'llposters 
ttnd Distrz7rntors& 6 Fed. (2d) & 

1000. ) 
In Law Opinion 1091 (C. B. I — 1, 422 (1922) ) it was held that the 5 

per cent penalty imposed by section 502 of the Revenue Act of 1918 was 
a personal punishment and did not survive the death of the taxpayer 
so as to be collectible from his estate. In reaching that conclusion, 
reference was made to the similarity of penalties ilnposed by section 
8176 of the Revised Statutes to the penalty imposed by section 502, 
and Law Opinion 926 (C. B. 1, 241 (1919) ) was cited, in which it was 
held that the additions to tax authorized by section 3176, Revised 
Stat»tes, were to be considered as penalties and not taxes, except, 
for purposes of collection. The holding in Law Opinion 926 was in 
turn based largely upon an opinion of the Attorney General (]7 
Op. Atty. Gen. , 433, 435). On the strength of the ruling in 
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Opinion 1091, supra, and its reference to sc«tion 3176, Revised 
Statutes, this office held in G. C. M. 9162 (C. B. X — 1, 263 (1931) ) 
and iii G. C. M. 15736 (C. B. XIV — 2, 325 (1935) ) that the 25 per 
cent penalty iniposed by section 3176, Revised Statutes, for de- 
linquency in filing a return was a personal punishnient and, there- 
fore, w;is not collectible from the taxpayer's estate or froni trans- 
ferces of the taxpayer's estate. 

The opinion oi' the Attorney General (17 Op. Atty. Gen. , 433& 435), 
referred to in Law Opinion 926, supra, and in Law Opinion 1091, supra, 
was rendered under date of July 28, 1882, in response to an inquiry 
i'rom the Secretary of the Treasury as to whether tlie 50 per centuni 
addition to tax authorized by section 3176, Revised Statutes. to be 
imposed upon any person who neglects or iei'uses to niake a list or 
return was a penal'ty within the meaning of section 52&'2 of the Re- 
vised St;itutes, which authorized the Secretary of the Treasury to 
reniit tines& peiialties, and forfeitures iniposed under any revenue law. 
The Attorney General held that the ad&lition to tnx was a penalty 
t&, &'thiu the»&ea»&'ug of that 8t«t«te, and in tlie cour, e oi his opinion 
stated- 

It is iu the uatme of pnnishmeut, anil was inten&ie&l, by f&ar of its exaction, 
to iudnce all persons holding taxable property to m;&ke ont lists thereof and 
retnru the same within the time prescribed by law. 

In Law Opinion 926, supra, the question was whether tlie addition 
to tax for delinquency authorized by section 3176, Revised Statutes, 
as auiended, when imposed in connection with an excess profits tax 
return, should be disallowed as a deduction iron& gross income in 
deterniining net income subject to nornial income tax. On the 
strength oi' the Attornev General's opinion above cited, it was held 
that the addition to tax should be considered a penalty for such pur- 
pose, but it was not held that the penalty was a "punislunent, " that 
question not being pertinent to the issue there involved. 

Reference is also made in Law Opinion 1091, supra, to a portion 
ot the opinion of the Supreme Court in Heho&'g v. U«it«1, 8t&jtea (188 
I. , . S. , 605), in which the Court held that tlie additional sums in&posed 
upon iniporters by section 7 of the Customs Administrative Act of 
1890 (26 Stat. , 131), which were more than five times as much as the 
normal duties. were punitive and "without cloubt a punishment upon 
the importer. " The transactions involved in i. he Iiclwig case arose 
before the passage of the Act of July 29, 1897, whicli cut the addi- 
tional duties in half and by section 32 directed that the additional 
duty should not be construed as a penalty. The question before the 
Supreme Court in the Helwig case was whether the additional duties 
iuiposed by section 7 of the 1890 Act were "penal" within the niean- 
ing of "penalties" in sections 563 and 629 of the Revised Statutes, 
the first of which conferred jurisdiction upon the district courts "of 
all suits for penalties" and the latter conferred juris&liction upon the 
circiiit courts "of all suits at common law * * * except suits for 
peiiali, ies * * . " The Court, therefore, was examining the statute 
in question from a jurisdictional point of view. 

As stated above, Law Opinion 1091, supra, Realt with tlie 5 per cent 
peiialty iinposed by section 502 of the Revenue Act of 1918. Section 
500 of that A. ct imposed certain taxes upon amounts paid for trans- 
portation, whicli taxes were payable by the person paying for the 
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tra»spoi t;ition (se& tion, &01). Sectioii 507 required the person receiv- 
i»«such pay»tents to colle& t the tax& ~, make monthly returns thereof, 
a»&l ptiy the tax&. s so &ollected to the collector of inter»al revenue at 
the time fixed for filing (he retut»s, and provided further that: 

If the iax is not gai&t uhen due, there shall he added as nart of the 
tax n penalty of 5 ner centum, togeth&'r ivith interest at the rate of 1 I'er ceutum 
for e:&ch full month, from &he time ivhen the tax he& arne due. 

That penalty was not one to be imposed upon the taxpayers but 
was applicable to persons in»no%cial capacities who were reqiiired' 
t'o collect the taxes from the taxpayers and pay them over to the col- 
lector of intei nal revenue. In this resp& ct the penalty under consid- 
eration in Law Opinion 1091, supra, ivits not necessarily similar to 
the additions to tax authorized by section 3176 of the Revised 
Statutes. 

The nature of the 50 per cent addition to tax provided by section 
293(b) of the Revenue Act of 1928 (identical ivith section 293(b) of 
the Revenue. Acts of 1936 and 1938) divas squarely before the Supreme 
Court in H& &'«. 'ring v. 3A'fchell, decided March 7, 1938 (303 U. S. , 
391. C. B. 1938 — 1, 317). In tliat case Alitchell liad been indicted 
und, r section 146(b) of the Revenue Act of 1928 for willfully 
attempting to defeat and evade income tax upon his net income for 
1929. Iie was tried and acquitted. Thereafter, the Commissioner 
issued a notice of deficiency to Mitchell for 1929 and asserted the 
50 per cent, addition to tax provided by section 293(b) of the Revenue 
Act of 1928. Mitchell appealed to the Board of Tax Appeals, which 
sustained the Commissioner's determination (Chat'le8 E. . clif&:hell v. 
('on;mis, ~ioner, 32 B. T. A. , 1093). Upon petition for review the 
Circuit Court of Appeals for the Second Circuit sustained the find- 
ing of the Board that Mitchell had fraudulently claimed a certain 
deduction and had fraudulently failed to return other inconie 
received by him. 'l'he circuit court affirmed the Board's decision 
with respect to the deficiency in tax, but reversed the Board's ap- 
proval of the assessment of the addition to tax under section 293(b). 
The circuit court based its reversal of this portion of the Board's 
decision upon the acquittal of Mitchell in the criminal proceeding, 
holding tha. t under the decisions of the Supreme Court in Cogey v. 
Un~ted 8tate8 (116 U. S. , 436) and United htafe8 v. Lu France's (282 
U. S. , 568), it was reqiiired to treat the imposition of the 50 per cent 
addition to tax as barred by the prior acquittal in the criminal action, 
(SIitchell v. Comm~aaionet', 89 Fed. (2d), 873. ) 

At the instance of the United States, the Supreme Court granted. 
certiorari to review that part of the decision of the circuit court of 
appeals which reversed the decision of the Board. The Government 
contended before the Supreme Court that section 293 (b) operates not 
as a punitive but as a compensatory measure; and that it represents 
a remedial provision enacted by Congress to fix the damages resulting 
to the Government in fraud. cases, and to impose those damages on 
the persons responsible. Mitchell contended that the addition to 
tax provided by section 293(b) was a penalty and punishment; that 
the facts and intents requisite to the imposition of this penalty were 
put in issue and determined against the Government in the criminal 
trial; and that the acquittal in that case barred the Government 
from obtaining a second judgment based upon the same facts and 
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intents. The question whether section 203 ( b) of tl&«Rcveiiue r& ct of 
1&)28 w is punitive, therefore, was dire«t jy in i, sue iu the 3, lit«hell 
case. 

Iu its opiuion in that case the Suprerue ( our t stnt& il in p:irt ns 
follows: 

That acquittal ou a criniiunl ch ii"'e is uot;i bnr to n civil action 
by the Goverr&nrent, reuredial iu its nature, ii'i, ' iug out of tlie siiure facts on 
which the criminal pro&'ceding iv;is b ised h is li»i- been s& t tl«d. ( St»i& & v. 
U» i ted Stat& s, 167 U. S. , 178, 188; . lf avyiit&3 v. Uiiit«' I St&it& s. 272 U. S. , 630, 681, 
632. Compare Ca»ta»y&, o v. Aha& oa, 218 U. S. , 476, 481, 482&. ) &Vheve the i&bjec- 
tive of the sub, «quent nctioii liliewise is 1&imishrnerit, the acqiiiitnl is a b ir, 
because to entevtniu the seco»d proceedin ~ fuv lmnisluu«ut would subject the 
defendaut to double jeopardy; anil double jeopnv&ly is pveclmled l&y the fifth 
amendment whether the verdict wa an aequi! tiil uv a & ouvictiun. (Na& t&I&y v. 
b'nitcd States, 272 U. S. . 680, 632. ) 

The necessary in&plication fr oni the foregoing stateurent of the 
Court is that if the ad«lition to tare «vere a punishmerrt& it coul«1 not 
be imposed ir( any case in which, on the sanie facts, the taxpayer 
has been criuiiually prosecuted, whether such prosecution resulted in 
acquittal or conviction, but would be merely an alternative punish- 
ment. The Court «listing«iishes between penalties whi«h are iutendecl' 
as punishurents and are, therefore, essentially criminal. and penalties 
which are remedial in character, providing compensation or in&1em- 

nity, and which& theret'ore, may be imposecl administratively without 
the necessity of invoking the judicial power. Iu this connection, the 
opinion of the Court reads iir p:rrt as follows: 

«Iitchell conteuds that this pvocee&ling is barred uuder the doctrine of double 
jeopnvdr becanse the 50 per ceutum addition of, '&!364, 3"&4. 92 is n&&t a tnx, bnt a 
crinriunl peiialty intended as puuishmeut for alleg& illy fraudulent ir«ts. Uuless 
this snuctiou was iuteiided as pimisbmeut, si& th it, the proc&'eding is essentially 
criminal, the double jeopardy clause provided for the defeudn~rrt in criminal 
prosecutions is uot applicable. 

1, In assessing iucoure taxes the Ciovevurueut relies prirunrily npoii the dis 
closure by the taxpayer of the rel&'rant facts. This disclosure it requires him 
to mnl-e in his annual return. To insure full and honest dis«losnre, to 

disc- 

ouragee f& auduleut attempts ti& evade tbe tax, Congress imposes snu«tions. 
Such sanctions may confessedly be either criminal or civil. As stated in 
Ocea&r(c S(ea&n )ra viyatioii Co. v. Htra»aha» (214 U. S. , 820, 889): ' In accord with this settled jndicial construction, the legislnti&m of Congress 
from the begimiing, not ouly ns to tariff but as to iriternal revenue, taxation 
aud other subjects, bas proceeded ou the c&&ncepti&m that it was within the conr- 
peteucy of Corrgress, when legislating as to matters exclusively within its con- 
trol, to impose appropriate obligations and sar&& tion their enforcement by 
rea. sonable mouey penalties, giving to executive ofiice&'s the poirev to eufnrce 
such penalties without the uccetssity of iuvoI«ing the judicial power. " 

Cougress may impose both a crimiunl an&1 a civil saucti&m in respect to the 
same act or omissiou; for the double jeopardy clause prohibits u&erely puuish- 
ivg twice, or attempting a second time to punish & riminirlly, for tbc same 
offense. The qucstiou for decision is thus whether section 2!38 ( b ) imposes 
a criminal sanction. That question is one of statutory cousiructiou. (Compare 
)if&&&'I&I&y v. United States, 272 U, S. , 680, 632. ) 

Remedial sarrciious niay be of viirying types. One which is charnctcristi«ally 
free of the puuitive criminal element is revocation of a privilege rohmtnrily 
gl'a i&ted. 

I&'ovfetture of goods or their value an&i the payment of fixe& or variable sums 
of money ave other sanctions v hi&h have beeu recogiiized as euforccnble by 
civil pvocccdings since the origiual revenue law of 1789. (Act of July 81, 
1789, chap. 5, section 86, 1 Stat. , 29, 47. ) In spit. e of tlieir coniparative severity, 
such saner-i&ms have been upheld against the conteution that they ar& essentially 
crimiual and subject to tbe procedural rules govevuing criuiiiinl prosecu- 
tions. + + ~ (Citing munerous Supreme Court cn &'s, ) 
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2. The r&mc&lial character of sanctions imposing additions to a tax has been 
made clear 1&y this Court in lni««ing upon similar legislation. They are pro- 
i i&led prin&arily as a safeguard for the protect. ion of the revenue and to reim- 
bur«e tlie Governiueni for the heavy expense of investigation and the loss 
re«»lting from the taxpay& &'« fraud. In Stool&&rell v, United States (13 Wall. , 
531, 5&47, 5&5&T), the Court siiid of a provision which added double the value of 
the goods: 

"It must therefore be c&msidered as remedial, as providing indemnity f&&r loss. 
And it is not ihe less so beca»«e the li;ibility of the wrongdoer is measured by 
double the v ilue of the goods received, coucealed, or purchased, instead of their 
sing'ie val»e The a&. t of al&stracting goods illegally iinported, receiving, cun- 
cealiug or b»ying them, interposes difficulties in the wav of a Government 
seiz«re, a&id impairs, therefore, the value of the Government right. It is, 
theii, hardly;i&curate to «ay that the only loss the ("overnment can sustaiu 
from concealing the goods lit&hie to seizure is their single value, or to assort 
that the liability imposed by the statute of doubl» the value is arbitrary and 
witliout reference to indeiniiificatiou. L)ouble the value may not be more thau 
complete indemnity 

"The Act of 1823 was, as ive have seen, remedial iu its nature. Its purpose 
wa« to secure full compensation for interference with the rights of the Luited 
States 

In sectious 276 and 293 it is provided that collection of the 50 per centum 
addi(i&&u, lil'e that of the primary tax itself, may be made 'by distraint ' as 
weil, &« "by a proceeding in court. " If the section provided a cruni»al sanc- 
tion, the provision for collection by distraint would make it uucoustitutionaL 
(Corn»are Lipke v. Lederer, 2, "&9 LT. S. , 5 &7; Regal 1)r&&g Cu&t»» ati»n v. 11 erdell, 
260 U. S. , 380. See also United Stutes v. Cheat&un, 102 L. S. , 003, 011; Boyd 
v. Unit& d Stutes, 110 IT. S. , 010; Lees v. United Stutes, 150 IT. S. , 476; United 
Stul&&s v. Ln l'run&u, 282 U. S. , 568. ) That Congress provided a di«iinctly civil 
procedure for the &ollection of the additional 50 per centum indicates clearly 
that it intended a civil, not a criminal, sanction. Civil procedure i« incom- 
patible with the accepted rules an&i constitutional guaranties governing the 
trial of criminal pro«ecutions, and where civil procedure is prescribed for the 
euforcenicnt of remed';al sanctioris, those rules and guaranties do not apply, 
Thus the determination of the facts upon which liability is based may be by 
au adirinistrative agency instead of a jury, or if the prescribed proceeding is 
in the form of a civil suit, a verdict may be directed against the defeudaut; 
there is uo burden upon the Government to prove its case beyond a reasouable 
doited&t, a»d it may appeal from an adverse decision; furthermore, the defeudant 
has no coiistitutiou;il right to be controuted &vith &vitnesses against him, or to 
refuse to testify; and fiiially, in the civil enforcement of a remedial sanction 
there can be uo double jeopardy. 

4. The fact tlmt the Ltevenne Act of 1928 contains two separate and distinct 
provisions imposing sancti&ms, and that these appear iu different parts of the 
statute, helps to n&ake &'. lear the cliaracter of that here iuvol-ed. The sanction of 
fine and imprisonment prescribed by section 140(b) for willful attempts "in 
auy manner t&& evade or defeat any [income] tax, " introduced into the Act 
under the heading "Penalties, " is obviously a criminal one. The sanction of 
50 per centum addition "if any part of auy deficieucy is due to fraud with 
iute»t to evade tax, " prescribed by section 293(b), introduced into the Act 
under the heading "Additious to the Tax, " svas clearly iutended as a civil oiie. 
This «c»& tion, :iiui other additions to the tax, are set forth in Supplement al, 
entitled " Interest and Additions to the Tax. " The suppleruent iucludes, besides 
section 293(b), sections 291, "9", 293(a), and 294. Section 291 prescribes a 25 
per centum. addition for failure to make and file a return; section 292 pre- 
scribes interest at the rate of 0 per centum per annum upon the deficiency from 
the date prescribed for payment of the tax; section 293(a), an addition of 5 
per cent»m if the deficiency "is d»e to negligence, or iutentional disregard of 
rules and regulations but &vilho»t intent to defraud"; and section 294 pre- 
scribes an addition to the tax of 1 per centum per month in ease of nonpav- 
ment. Obviously all of these "additions to the tax" were intended hy Cong& ess 
as civil incidents of the assessment and collection of the income tax. 

In view of the decision of the Supreme Court that section 293(b) 
is remedial and provides compensation and indemnity, it seems obvi 
ous that the cause of action for this penalty does not abate upon the 
death of the taxpayer as a cause of action for a personal punishment, 
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It I: tile opinion of this ofhce. that the question a. to whether this 
o0 per «cut»»1 aclditio» to tax is collectible f'Io»1 the e. t)te of the 
decettse&l tt&xpuyer is not to be deter»)i»ed by the co)»1»on l&)v r»le 
vvlth res j)cct to actions &'l)' ckAcfo. 

Section 8&44 of the Intern;Il Revenue Code (seclion 8218, R. S. , as 
ntodified by section 2)60) Act of 41;&rch 8, 1011) provides;)s folio)v 
SEc. 3&44. SI ITs FoR TAxKS. 

Taxes any be sued for su&1 recovered iu the na&ue of the 1. 'uited St;)t&. iu 
auy proper foru) of sctiou, before auy district court of the 1 niter St;»& s, for 
the district tv!thin whi&-h the liability to such tsx is incurred, or where the 
party frou) wlu)m such t)x is due resides at the time of the con)u)eucemeut of 
the said action. 

In Dollar i «&'i)) g » Ba)&1' v. U)) &'t& a' L'tat& 8 (10 ~l'all. , 2)2 
& ) the 

Supre»)e Court held that the action of debt divas a proper form of 
action f&)r the recovery of taxes. 

In every inst;Ince where provisi&m has been n)ade for a ')0 per cent 
atlditio» to t;Ix due to fraud, Congress has provided that it shall be 
collected "IIS a part of the tax, ' or "in the sun)e ma»ner as the t:Ix, " 
or "in the. sa»1e manner as if it were a deficiency. ' (R. S. , 81&6, a~s 

antended: section 208(b) of' the Revenue Act of 1088 and correspond- 
Ing pI'ovISIons of })I'101' Revenue Acts 

& 
section 020(b) of the Revenue 

Act of 1982;I»el corre. ponclino provisions of the Internal Revenue 
Code. ) 

In an opinion of the Attorney General dated October 24, 1088 (88 
Op. Atty. be». , 04, 07). it was held that tax, interest, and penalty 
constitute a sin&rle liability. To the . aine equi'ect is the decision of 
the Circuit Court of Appeals, Eighth Circuit. , in E/y &0 lVa%ei Duty 
Cooa'R ('o. v. 6)«'f&d ~tates (84 Fed. (2d), 429, 482), vvherein the 
court stated: 

Q e accordiugly c&ruclu&le that the 

defi& 

ienc tsx included the penalty aud 
constituted au eutire, siu le liability, that this single liability, treated as such 
by the parties. u as duly con)pro)nised, aud that such coml)romise is a bar to 
this action. 

Su»I»larizing with respect to the nature of this addition to tax, it 
has been held that the statute is reinedial, provicling con)pe»sation or 
indennlitv for loss: that the addition to tax is to be added to the tax 
ancl collected in the same manner as the tax, or the deficiency (" and 
as a part of the tax" R. S. , 8176); and that the tax and penalty 
make a:ingle liability, vvhich, Iu)der co»Imon law forms of action, 
was recoverable in the contract action for debt. . 

It. is, therefore, tl1e opinion of this ofhce that the addition to tax 
provided by . e&. tion 208(b) of the Revenue Acts of 1086 and 1088 is 
collectible from the estate of the deceased taxpayer, A, and sl)ould 
be asserted in the notice of deficiency. This conclusion also applies 
to the 50 per cent addition to tax for fraud imposecl by identical or 
sitnilar provision. . of prior Revenue Acts and the Inte) nal Revenue 
Code. 

The other additions to tax inch)ded in S»pplement )f of the 
Revenue Act of 1028, as di. cussed by the Supreme Court in the 
Mitchell case. Corresponding sections &)f other Reve»ue Acts a»el of 
the Internal Revenue Code, the additions to tax provided by section 
8] & 6, Revised Statutes, as amended and the same section in the 
Code (section 8612, I, R. C. ), fall ivithin the same classification and 
principle. 
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In vieIV of the foregoing, G. C. M. 9162, supra, is revoked, and 
G. C. M. 15786, supra, is modified to the extent that it is inconsistent 
Ivith this opinion. L~aw Opinion 1091, supra, should be applied only 
to section 502 of the Revenue Act of 1918 and, as that statute has 
been repealed, it is not necessary to determine the nature of that 
penalty. 

J. P. AVEiVCIIFL~ 
Chief Coum&el, Bureau of Iofermaj, Eepenue. 

SUPPLEMENT II. — MUTUAL INVESTMENT COMPANIES. 

SECTION 862. — TAX ON MUTUAL INVESTMKNT 
COMPANIES. 

SzcTION 19. 362 — 1: Tax on mutual investmcnt companies. 

INTIi RNAL REVENUE CODE. 

Regula(, ions 108, anIended. (See T. D. 5011, page 15. ) 

CHAPTER 2. — ADDITIONAL INCOME TAXES. 

SUBCHAPTER A. — PERSONAL HOLDING COMPANIES. 

SECTION 500. — SURTAX ON PERSONAL HOLDING 
COMPANIE]. 

SEcTICN 19. 500 — 1: Surtax on personal holding companies. 

IxrEI;N&L RrvrNUr. CoDE. 

Computation of defense tax. (See Mim. 5094, page 34. ) 

SEUTIDN 19. 500 — 1: Surtax on personal holding companies. 
INTERiVAL REVEViUE CODE 

Regulations 108, amended. (See T. D. 5011, page 15. ) 

SECTION 502. — PERSONAL HOLDING COMPANY INCOME. 

SEUTIoN 19. 502 — 1: Personal holding company 
income. 

INTERNAL REVENUE CODE. 
1 

1940 — 84 — 10898 
I. T. 8401 

The M Corporation complies with the gross income requirements 
for classification as a personal holding company inasmuch as an 
item of income designated "receipts under oil and gas leases" 
constitutes "rents" within the purview of section 502(g) of the 
Internal Revenue Code, and not "royalties" within the meaning 
of section 502(h) of the Code, such item amounting to less than 
50 per cent of the corporation's gross income. 
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Adi ice is req»sated wll&'ili&. i' the M Corporation co»iplies &vi(h the 
gross i»cot»e require»ients for classiticati&m;&s a p& rs«»al holding 
coinpany under the provisi«»s of the Internal Reve»uc Code. 

The underlying question is whether;&n item of incor»c &lesj&rna(ed 
"receipts under oil and gas leases" in the amount, of x dollars, such 
item aniounting to less than 50 per ce»t of the corporation's gross 
income, constitutes "rents ' within the purview of s&. ction 502(g) 
of the Internal Revenue Code. The reference to this item, which is 
contained in a lease, reads, ' The lessee shall pay to the lessor as a 
ietttal herefor, the sum of one dollar ($1) per acre per year, cons- 
iiienci»g on date of execution hereof and payable semiannua. lly in 
adva»ce * * *. " [Italics supplied. ] This gross payment is subject 
to diminution or abateme»t per unit of a stated number of acres 
upon the bringing in of either a producing or nonproduciug oil or 
gas well. It i~s argued on behalf of the taxpayer that this disputed 
item constitutes either " royalties " within. the purview of section 
502(h) of the Internal Revenue Code or sonic type of income which 
is not classified as personal holding company income by any of the 
-subdivisions of section 502 of the Code, 

Section 502 of the Inteiitial Revenue Code reads in part as follows: 
gEc, 502, * ' * For tlie purposes of this subcliapter the term "personal 

holding company income" mean: the portion of the gross income which 
i'on+'sts of: 

(g) Re&its. — Rents, unless constituting 50 pcr ceutum or more of the gross 
income. For the purposes &&f this subsection the term "rents" means cou&- 
pensation, however designated, for the use of, or right to use, property, anil 
the interest on debts ovv& d t&& the co&'por&ition, to the extent such debts represent 
the price for v;hich real properly held priuiarily for sale to custo&ners in the 
o&dinary course of its trade or business was sold or exchanged by the cor- 
poration; but does not include &&n&ounts constituting person&&1 holding com- 
pany iucn&ue umler subsectii u& ( f ) . 

(h) Uine&ol. o&il„o&' g«s royalti&s. — ilineral, oil, or gas royalties, unless (1) 
constituti» 50 per &entum or more of the gross inconie, and (2) the deductious 
allowable under section 23(a) (relating to expenses) other than compensation 
for personal services rendered by . h;&reholders, constitute 15 pcr centum or 
n&ore of the gross income. 

The ivord "royalty" as used in a gas lease generally refers to "a 
share of the pro&luct or profit reserved by the owner for permitting 
another to use the property. " (Z. T. St&eed, Jr. , v. Commts&ioxcr~ 
33 B. T. A. , 4&8& acquiescence, C. B. XV — 1, 21 (1936); Co&&ti»i'n&ta? 0?? 
Co. v. Co»&n&iss&oner, 36 B. T. A. , 693; Hi?/ v. Rub&, tts, 284 S. 4V. , 
246; 3 Suuuiers Oil and Gas (1938 edition), section 571, page 348), 
It is compensatiou for the privilege of drilling an&1 producing oil 
and gas and consists of a share in tlie product (Bellport v. FIarri- 
. &on, 123 I&an. , 310, 255& I ac. , 52. ) Xo oil or other niiuerals ivere 
re»loved froni the lands of the M C«rporation. Moreover, the item 
of incoine in question is uot the res»lt of production and does not 
represent a porti&m of oil or other minerals produced. Accordingly, 
jt, is clear tliat the moneys in questio» can not be classified as ' royalties, " 

Tjie a&&ieeuieut of lease de»omiua(es this payment "rental" and 
requires the payment thereof i» advance semiannually. As stated 
in 54 C. J. , at page 382, "The word [rent] has a well defiined sig- 
nificance a»d may lie generally defii»ed as a couipensation or return. " 
In 40 C. J. , at page 742 (Mines ancl Minerals), it is stated that. , or ' sleeping ' rent is -rent which must be paid under a 
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mining lease whether the mi»e is worked or not ~ * ~, " citing 
cV&. Intone v. 3fclntnyre Ooal 6, 'o. (105 N. Y. , 264, 273, 11 N. E. , 645). 
(See also Inrl7'anat&n17's Gas Co. v. P7'cree, 36 Ind. App. , 573, 76 N. K. , 
173; Savne v. Rayle, 36 Ind. App. , 706, 76 N. E. , 176; C'omrrlwssiorrer 
v. Wilson, 76 Fed. (2d), 766; J. T. Sneed, Jr. , v. Co7777nissioner, supra. ) 9 liile the question of whether "delay rentals" constitute "rents, " 
as that term is used in section 502(g) of the Internal Revenue Code, 
does not appear to have received the consideration of the courts, the 
Bureau has held that for Federal income tax purposes "there is no 
distinction between the term ' rent, ' in the sense in which that term 
ordinarily is used, and 'delay rentals. '" (G. C. M. 11197, C. B. 
XII — 1, 238 (1933). ) In the consideration of this question, it is 
further stated in G. C. M, 11197 that: 

Rent is a fixed compensation paid for the use, possession, or interest 
in land or other property. Delay rental is a sum yaid under the terms of a 
lease for the privilege of continuing the lessee's interest without developing 
the property. In the case of Aldridge v. Houston Oil Co. et al. (244 Psc. , 782) 

The court * * ~ quoted as follows from Thornton's Law of Oil 
and Gas, page 668, section 258: 

Care must be taken to distinguish between rent and royalty in 
connection with gas and oil leases. Rent is the term applied to the privilege 
given to bore for gas and oil and for delay in beginning operation; while 
royalty is a certain percentage of the oil after it is found, or so much per 
gas well developed. 

In that case fAldridge v. Enastnn Oil Co. et al. J the court was concerued 
only with the annual rentals and/or delay rentals which were to be y id under 
thc terms of the lease. The court made no distinction betwee~ the term "rent" 
and "delay rentals. " 

It is, accordingly, held that the item "receipts uncler oil and gas 
leases" in the sum of x dollars constitutes "rents" within the 
purview of section 502(g) of the Internal Revenue Code, and that 
the M Corporation complies ivith the gross income requirements for 
classification as a personal holding company, such item amounting 
to less than 50 per cent of the corporation's gross income. 

SUBCHAPTER B. — EXCESS-PROFITS TAX. 

SECTION 600. — RATE OF TAX. 

(Also Section 52, Section 19. 52 — 1. ) 
EXCESS-PROI ITS TAX. 

1940-31 — 10367 
Mim. 5083 

Computatiou of defcuse tax prescribed by section 204 of the 
Revenue Act of 1040 amending section 600 of the Internal Revenue 
Code — corporation income and excess-profits tax returns for the 
fiscal years ending July 81, 1040, to. November 30, 1940, inclusive. 

TREASURY DEPARTMENT 
OFFICE OF Co~ti ISSIONER OF INTERNAL RKYFiNI F. , 

Washington, D, C. , Jsthg 1/, 19~rtl. 
Collectors of Internal Rei cane, Internal Pievenue Agents in Cha7ge 

and Others Concernedt 
1. Attention is invited to section 204 of the Revenue Act of 1940 

approved tune 25, 1940 (Public, No. 656, Seventy-sixth Congress' 
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tliird session), v. hich an&ends section (i!)0 of the Internal Revenue 
Code (56 Stat. , Part, 1) to read as follov s: 
SEC. 600. HATE oF Txx. 

(a) GEixEsxr. Br»s. — If any corporation is taxable under scctiou 1200 with 
respect to any year eudiug Ju»e 00, there shall be imposed upou its uet income 
for the incouie-tax taxable year e»ding»fter the close of such year, au ex«es- 
profits tax equal to the smn of the followiug: 

0 per centum of such portiou of its uet iucome for such income-tax taxable 
year as is in excess of 10 per centum and not in excess of lfi per centmu of 
the adj»sted declared value; 

lo per ceutun& of such portion of its net income for such income-tax taxable 
year as is iu excess of 15 per centum of the adjusted declared value. 

(b) DsrENss Txx sos Frvs Ye~us. — Iu the case of uny taxpayer, the amount 
of tax payable under this sectiou for auy income-tax taxable year ending after 
June g0, 1040, and before July 1, 104;i, shall be 10 per centum greater than the 
amount of tax which would be payable if computed without regard to this 
subsectiou. 

2. Corporation income ancl ezcess-profits taz return fornis for the 
calenclar year 1940 and for fiscal years ending in 1941 will be pre- 
pared ancl printed in due course. New return forms v. ill not be 
printed for ezce-. s-profits taz purposes with. respect to the fiscal 
years ending July 31, 1940, to Xoveinber 30, 1940, inclusive. In the 
case of such fisc;il years, Form 1120 and Form 1120' for 1989 will be 
utilized for excess-profits tax purposes in accordance with the follow- 
iiig pi oceclure: 

(a) If the return is made on Form 1120, the excess-profits taz 
computation (Schedule A) v-ill be made without regard to section 
204 of the Revenue Act of 1940 and the amount of line 8 ot that 
schedule will be inserted on line 86 (page 1 of the return) immecli- 
ately following the parenthesis. The defense taz will be computed 
by t;iking 10 per cent of such amount and, with the notation "clefense 
taz, 8, " vill be inserted v-ith a typevriter or pen and ink on 
line 66, after wliich the total excess-profits taz will be inserted in 
the money column. Such total excess-profits tax will also be in- 
serted on line 29 of the return form, ezcept that if the return is made 
on the cash receipts and disburseineiits basis, line 29 v-ill include only 
the excess-profits taz actually paid within the tazable year. If, for 
example, a corporation's excess-profits tax, computed without regard 
to section 204, amounts to $100, Line 66 vill appear as follows: 

M Excess-profits tax (line S, Schedule A), $100 (Defense tax, $10) $110. 00 

(b) If the return is made on Form 112&0 V, the excess-profits taz 
computation (page 1 of the return) will be made vithout regard to 
section 204 of the Revenue A. ct of 1940 and the amount so coinputed 
will be inserted in column 3 of lint 40. The defense taz v ill be 
computed by taking 10 per cent of such ainount and, v-ith appropriate 
notations, inserted v. ith a typewriter or pen and ink, the amount so 
computed will be aclcled to the ezcess-profits taz as deteriliiiied with- 
out regard to section 204. The total excess-profits taz will also be 
inserted on lines 29 and 50 of the return form. except that. if the 
return is made on the cash receipts and disbursements basis, line 2!) 
will include only the ezcess-profits taz actually paid within the tax- 
able year. If, for ezample, a corporation's excess-l&rofits taz. coni- 
puted v ithout regard to section 204, amounts to i(00, line 40, v;ith 
notations referred to above, vill appear as follovs: 

eono1T d1 1s 
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40. Total ex«' . -profits tax (total of item 88, colmnn 8, and itein 89, 
colnnm 8) $100. 00 

Defense t;ix, 10 per cc»t of item 40 10. 00 

Total exc&ss-profits tax 110. 00 

3. The return on Form 1120 and Form 1120A. for the fiscal years 
ending July 31. 1940& to Xoveniber 30, 1940, inchisive, will be given 
a preliminary exaniination in the collectoi s' ofhees for the purpose 
of ascertaining ivhether the defense tax prescribed by section 204 is 
correctly computed ancl care will be taken to see that such tax is 
inclucled in the excess-profits tax assessments. The excess-proflts 
tax assessments for such fiiscal years will be uiacle in the usual manner 
an&1 identifie by the letters "E. P. and D. " 

4. Correspondeuce relating to the provisions of this niimeo~aph 
shoulcl refer to its nuinber iincl the symbols IT: T&I. 

TI~IOTIIv C. Moo&ET, 
cieti r&g Com rnis8ioner. 

(Also Section 601. ) 1N0 — 33 — 10389 
T. D. 4999 

TITI E 26 — IXTFRXA L RFVEXI E. — &'I&A PTER I. SI BCII CPTER A, PART 2L- 
EX&'ESS-PROFITS TAX. 

An&e&»ling Treasnrv Decision 4921 [C. B. 1989 — 2, 148] to conform 
to the Revenue Act of 19-IO, 

TREAsi nv DEPARTMEET& 
QFFIOE OF CORI &ilssloxER OF I & TERXAL REVEEVE, 

]]'ashir&&tton, D. C. 
To CoVecforeof lr&ter'r&at Re& er»re and 0th& & 8 C'oncer r&ed: 

ln order to uiake the provisions of Tivasury Decision 4927, approved 
August 23, 1939 [C. 8. 1939-2. 143] [Part 21, Title 26. Code of I&'ecleral 
Regin]ations, 1939 Sup. ), relative to tlie excess-profits tax, conform to 
the provisioiis of sections~ 204 aud 205 of the Revenue Act of 1940, such 
Treasury decision is aniended as folloivs: 

PIRAORAPH 1. That part of sectiou "1. 0 prececliug the quotatiou of 
ection 1200 of the I»ternal Revenue Cocle is aniencled to read as 

f. o]lows: 
SEct&ow 21. 0. I»t& odncto& &r. — (a) I'hapter 0 (Capital Stocl- Tax) of the Internal 

Reve»ue Code &, &8 Stat. , I'irt 1), '&s ain&nided by section . 301 of the Revenue Act of 
1939 ($8 Stat. , 882) and hy section 205 of the Revemie A&t of 1910 (Public, Ko. 
firs, Seventy-sixth Congress, third session&, approved June 2o, 1940, provides in 
part: 

PAR. 2. Section 21. 0 is ameiidecl by inserting after the quotation of 
se& tion 1200(b) of the Inteinial Revenue Code, the tollowing: 

SEc, 20». CAPIT. &L Srocit TAx. (Rt'vEEEK Acr OF 1940. ) 
Se& tion ]200 of the Internal Revenue Code is amended by inserting 

at the end ther&of the followi»g new subsection: 
"(c) I &&Et;xsE T&x FoR FivE YEARs. — I"or the vear ending June 80, 

1940, and for the four succeeding years ending June 80, the rates 
provided in subsections (a) and (b) shall be $1. 10 in lieu of $1. " 
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PAR. 3. Section 21. 0 is amendccl by inserting after the quotation 
of section 600 of the. Internal Revenue Code the following: 

SFO. 04. Excsss-PuoFITS TAE. (IIEVEF&UE AcT oF I!&40. ) 
Section fi&00 of the Iuiern&l Revenue Code is ame«ded by inserting 

"(a) GENEEAL RUTE. —" before the first puragr;&ph aud by ius& rti«g 
at the e«d of such section the folloIving uew subsection: 

"(b) DKI'E&ESE TAx F0R FIFE YKARs. — Iu ihe case of:«&y taxpayer, 
the amount of tax payable under this section for auy i»co&»&. -t;&x tax- 
able ye&r eudi«g after June 80, 1940, ;&nd before July I, 194;&, ahull be 
10 per ce»iuu& greater than the amount of t&x which would be payable 
if coruputed &vithout regard io this subsection. " 

PAR. 4. Section 21. 1(a) is amended to read as follows: 
(a) "Adj«sted de&lured & on&&. " means in the case of a domestic corporation the 

adjusted declared value of its capital siock as deiermined under section 1 &0' of the 
Internal Revenue Code and the regulatious iss«ed respecting the capital stocl& tax 
imposed by section I"00 of such Code, and in the case of a foreign corpora&ion ihe 
adjusted declared value of capital employed in the transactiou of its b«si»&. s in 
the United S'tates as determined uuder such section I"02 and the reg«lai. ious issued 
in reference thereto. 

PAR. II. Section 21. 3 is amended by substituting a comnla in lieu of 
the period at the end of paragraph (a) and by adding the following: 
plus (8) for any income-tax taxable year ending after June 80, 1940, aud before 
July 1, 1945, 10 per cent of the sum of (1) and (9) . 

PAR. 6. Section 21. 4 is amended by adding after the «Exampte» 
the following: 

For any income-tax taxable year ending after June 80, 1940, aud before July 1, 
1945, the excess-profits tax shall be computed in the manner set forth in the above 
example. To the result thus obtained shall be added 10 per cent thereof as defense 
tax. Thus, if the income of the M Corporation for the calendar year 1940 is the 
same as that for the year 1989, its total excess-profits tax would be $1, 089 ($090 
plus $99). 

(This Treasury decision is issued pursuant to sections 204 and 
205 of the Revenue Act of 1940 (Public. , Xo. 656, Seventy-sixth Con- 
gress, third session) and section 6'2 of the Internal Revenue Code 
(53 Stat. , 32). ) 

TIMDTIII C. MDDNzv, 
Acting Commissioner of 1nterna/ Revenue. 

A. pproved August 1, 1940. 
JDHN L. SULLIvAN& 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register August 0, 1940, 10. 55 a. m. ) 

SECTION 601. — ADJUSTED DECLARED VALUE. 

INTERNAL REVLiNUE CODE. 

Amending Treasury Decision 4927 [C. B. 1939 — 2, 143] to conform 
to the Reveitue Act of 1940. (See T. D. 4999, page 170. ) 
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Sl'. CTli)N 7 9(b). — I. Xi&VS APPLICABLE: RETI RXS. 

1NO-o8 — 10547 
T. D. 502o 

'l'ITLE SS — — LXTKKXAL RKVKXI E. — &'E!APTL&R 1, . SL'B& 'll COPTER A, PART SO. — 
KX&'KSS I'Roic1TS T!X. 

8&gula»&&n. relating to tin!o for f!li»g returns and 1!axment of 
tax un&ler the l'. Riess Pro!its Tax Act of 191P. 

TREAsi RK DKPARTMEX T, 
OFFIOK OF CO1Iil&ssl»XKR OF INTERNAL RKvKXVE& 

Washington, D. C. 
To ('oltertri&&i of Intei nut Re& eiiiir arid Others t 'o&!rei Red: 

SKO. 80. 729 — l. Tinie an«) t&c'u« foi' filii!g returns. — Excess profits 
tax returns u»der the Ex«ca= Profits Tax Act of 1NO shall be filed at 
the sal»e th»e and place as the tiine and place prescribed in sections 
;&8;u!&1 28, & of the I»ter»al Revenue Code and the incouie tax regula- 
ti&»!s u»der such sections (sections 19. 58 — 1 to 19. 58 — 5 and 19. 285 — 1 of 
Regulatio»s 108 [Part 19. Title 26, Cocle of Federal Regulations, 1940 
S»p. ]) for the filing of incouie tax returns under Chapter 1, e~xcept 
that s»:h & x«es~ profits tax returns for taxable years ending before 
De«embei 81. 1940. ivhich. if filed v ithin the time prescribed in Regu- 
1, !tions 108, ivould be file&1 before !iiarch 15, 1941, shall be filed on or 
before 3Iaich 15, 1911. (Section 62, 58 Stat. , 82; 26 I S. C. , Sup. 62; 
sectio» &2!l. Excess Profits Tax A. ct of 1940, Public, No. 801, Seventy- 
sixih C&»!giess, thirc1 session. ) 

+Kc. 80. 729 — 2. Tiiiie foi pug»&eat of tax. — The excess profits tax 
impose(1 by the Excess Profits Tax Act of 1940 shall be paid at the 
same time: !, the time prescribed iu se«tio»s 56 and 286 of the Internal 
Reve»»e Code and tlie inconie tax regulations uuder such sections (sec- 
tl&»ls 19 56 1& 19 56 2'& aild 19. 286 — 1 of Regulations 108) for the payinent 
of the income tax imposed by Chapter 1, except that such excess profits 
tax for t, !x;ible vears ending before Deceuiber 81, 1NO, which, if paid 
&vithi» the tii»e so pres«ribes, ivould be paid before Marcli 15, 1941, 
shall be paid on or before March 15, 1N1. In case an election is 
made to pay in installnients such ex'cess profits tax for a taxable 
i par endiiig before Deceniber 81, 1940, and the first installment, if paid 
within the ti»ie prescribed in section 19. 56 — 1, 19. 56 — 2, or 19. 286 — 1 of 
Regulations 108, would be paid before March 15, 1941, then the first 
installment of such tax shall be paid on March 15, 1N1, and the 
second third and fourth instalhnents thereof shall be paid on or 
before the 15th cloy of the third, sixth, and ninth months, respectively, 
after March 15, 1941. (Section 62& 58 Stat. , 82. 26 U. S. C. , Sup. , 62; 
section 729, Excess Profits Tax Act of 1940, Public, No. 801, Seventy- 
sixtli Cong&ress, third session. ) 

GLK T. HELFKRzNO, 
Connnissionei' of Iiitei na/ Revenue. 

Approved December 21, 1940. 
HERBERT E. GASTON, 

Acting 8eeretai y of the Treasury. 

(File&I with the Division of the Federal Register December 26, 1940, 1p, lp a 1 
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22 (b), Ar'. . 22 (b) (2)-2. 

CHAPTER 38. — MISCELLANEOUS PROVISIONS. 

SECTION 379S (AIIEXDED BY SECTIOX 406, REVEXUE ACT 
OF 1969). — EXEMPTIOX OF IX+OL& EXT BAXI~S FROAI 
TAX. 

1940 45 — 10484 
T. D. 5018 

TITLE 20 — LXTERXAL REVEXI E. — CHAPTER I. SEBCIIAPTER D, PART 4C&4A. — 
IXSOLVEXT BAXIIS. 

Treasury Decisinu 495S [C. B. 1940 — 1, 74( amended. 

TREASCRv DEPARTAIEX T, 
OFFICE OF CO31AIISSIOXER OF IXTERXAL REvEXEE, 

lt& ashington, D. 
To Collectors of Internal P&e& enue and Others Cu»cerned: 

Section 464A. 5(hi of Treasury Decision 4958[C. B. 1940 — 1, &4j 
|Part 464A, Title 26, Code of Federal Regulations, 1939 Sup. ) is 
amended by striking out the second paragraph thereof. 

(Thi Treasury decision is prescribed pursuant to sections 3791 
and 8798 of the Internal Revenue Code as amended by section 406 of 
the Revenue Act of 1989 (53 Stat. , 467. 470, 881). ) 

TI~IOTIrr C. MooxEv, 
Acting Con&n&isiior&e& of Inte7wnl Re& ense. 

Approved October 26, 1940. 
JOIIX L. SLLLlvAX, 

4eii;&g . &'eeet tu& tt of the Treasut g. 
(Filed with the Division oi the Federal Register October SO, 194O, 19. 21 a. m. ) 

B. REVENUE ACT OF 1938. 

SIIBTITLE B. — GENERAL PROVISIONS. 

PART II. — COMPUTATIOX OF KFT IXCOME. 

SECTIOX "2(b). — GROSS IXCOME: EXCLUSIOXS 
FROM GROSS IXCOME. 

ARTIcLE 22 (b) (2) — 2: Annuities. 

REVEXT:L' ACT OF laas. 

Amounts received under so-called endoivntent, incolne, and ftnal sun& 

policy. (See I. T. 8402& page 57. ) 

ARTIcLE 22 (b) (2) — 2: A. nnuities. 
REVE XCI ACT OF 1SSS. 

Disability retirement pay under section 6 of the Civil Service Re- 
s- s»&ended. (See I. T. %28. pane 60. ) 
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SECTION 28(; ) . — 1)EDL CTIOXS FROM GROSS 
I XCOMI»:: EXPEL. '&I i. 

Ai&TzcLz 28(a) — 1: Bu. iness expenses. 

RL'vENT:t- ACT &&I' 1&&as. 

1940 — 89-10480 
I. T. 8412 

Awards tu;&d&. by the National Labor Relations Board in favor 
of the euu&loyees of the (I ('ompany represent compensatory dama&;eS 
and are dedu«tibl& by the M ('o&upany as ordinary and nec(ssary 
business expenses for F«l&ral iucou&e tax purposes. Counsel fees 
in«ur&ed bv (he «ou&p;&nv in &lefendiug its positiou before that 
Board are also dednctil&le as ordiuary aud»e«ss»ry business 
expenses. 

Advice is requc. . ste(1 relative to the cleductibility by the AI Company 
for Fecleral income. tax putposes of awar&ls reqturecl to be paicl to 
certain employe& s as the result of a &lecision (&f the National Labor 
Relations Board. The question is also presented as to the deductibility 
of counsel fees in connection therewith. 

Prior to the year 1988 the M Company vas involved in labor diS- 
culties in its plant ancl jurisdiction over thc situation was taken by the 
National Labor Relations Boar&1. A (le& ision was renderecl in 1988 
un&ler ivhich the M Company paid to its employees a sum of n&onev 
approximating 82r do11ars. The company also incurred counsel fees 
approximatin~g 5x dollars in defending il, position. The awards of 
the N;&. tional Labor Relations Board representecl what the employees 
would have earned had they not been absent from work as a result of 
the labor ditFiculties, after subtracting therefrom the amount of 
wages, if any, which such enlployees ear(ted elsewhere during such 
abs~en«. Xo appeal fn»u the clecisi&&n was filed by the 41 Company. 

It is held that the awards here in question represent compensatory 
(lamages ancl are (Ieductible uncler the l&&ovisions of section 28(a) of 
the Revenue Act of 1988 as or(linary and necessary expenses incurred 
in connection vvith the operation of the taxpayn's business. Counsel 
fees incurred in defencling it= position before the National Labor 
Relations Board are also considered to have been incurred in connec- 
tion v ith the taxpayer's business anc1 constitute ordinary and neces- 
sary business expenses. (See generally O. D. 974, C. B, 5, 129 (1921); 
O. D. 1117& C. B. 5, 121 (1921); I. T. 1858, C. B. II — 2, 124 (1928); 
S. M. 4078& C. B. V — 1, 226 (1926); Jf ot&&h(tt&se& v. U&&it&(l 8'tc&te;:& 2(6 
U. S. , 1-1 i; Welch v. EIel &! e &i » et, 290 U. S. , 111. ) 

gtith respect to tlte year in which the amounts in question are cle- 
ductible, uncler section 48 of the Revenue Act of 1988, deductions for 
I»'ecleral income tax pur~&oses sh (ll be taken for the taxable year in 
which "paid or accrued ' or "paid or incurred, " dependent upon the 
lnethod of accounting upon the basis of which the net inconte is conl- 
puted, unless in order clearly to rellect the income the deductions 
should be taken as of a cliÃere'nt period. Article 48 — 1 of Regula- 
tions 101 provides that a taxpayer shall tal. -e the decluction only for 
the taxable period in vvhich act(tally "paid or incurred ' or "paid or 
accrued, " as the case may be. 



175 [fj 23(kl, Art. 23(k) — l. 

Inasmuch as the M Company has adopted the accrnal method of 
reporting its inc&»»e, it is entitled to deduct the amount of the awards 
for the t;ixable year 1!)8+, that is, thc year in which the dc& isi&»i of the 
National Labor Relations~ Board was rendered (no appeal havin«been 
taken) and the liability became fixed and determined. If the legal 
fees also became a fixed and deterinined liability durin« the y&»u 1988, 
the taxp;iyer likev, ise is entitlecl to deduct such fees as a business 
expense for tliat year. 

SECTIOX 28(c). — DEDUCTIONS FROM GROSS 
INCOME: TAXES GENERALLY. 

ARTicLE 28(c) — 1: Taxes. 

REVENUE ACT OF 1938. 

Refunds or credits for State taxes previously deducted without 
tax benefits. (See I. T. 8488, page 446. ) 

ARTIcLE 28 (c) — 1: Taxes. 

REVENUE ACT OF 1938. 

I. T. 8278 (C. B. 1089 — 1 (Part 1), . 76) modified. (See I. T. 8890, 
page 68. ) 

SKCTIOX 28(k). — DEDUCTIONS FRO'M GROSS 
IXCOME: BAD DEBTS. 

ARTici. z 28 (k) — 1: 13ad debts. 

REVENUE ACT OF 1938. 

Regulations 101. amended. (See T. D. 4078, page 75. ) 

ARTicrz 28 (k) — 1: Bad debts. 
REVENUE ACT OI' 1938. 

Recoveries of bad debts charged off in prior years. (See G. C. M. 
22168, page 76. ) 

ARTTULE 28(k) — 1: Bad debts. 

REVENUE B. CT OF 1938. 

Recoveries upon bad debts previously deducted without tax 
benefit. (See I. T. 8488, page 446. ) 
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PART IV. — ACCOUNTING PERIODS AND METHODS OP 
ACCOUNTING. 

SEC'I ION 42. — PERIOD IX AVHICH ITK iIS OF 
GROSS IXCOME IXCLISDED. 

ARTIOLE 42-1: V lien included in gross income. 
REVENUE ACT OI" 193S. 

I. T. 8278 (C. B. 1939 — 1 (Part 1), 76) modifiecl. (See I. T. 8390, 
page 68. ) 

ARTicLE 42 — 1: 0 heii included in gross inconie. 

REVENI. E ACT OF 193S. 

Refunds or credits for State taxes previously deducted without 
tax benefit. (See I. T. M-38, pa«e 446. ) 

PART V. — RETURNS AND PAYMENT OF TAX. 

SECTION 55. — PITBLICITY OF RETURNS. 

REYENI E ACT Ol 193S. 

Treasury' Decision 4878 (C. B. 19:38 — 2, 261), relating to the inspec- 
tion of certain return-, amended. (See T. D. 4991, page 92. ) 

REVENUE ACT OF 193S, 

Treasury Decision 4878 (C. B. 1988 — 2, 261), relating to the. bispeo. 
tion of certain returns, amended. (See T. D. 5019, pa~ge 95. ) 

SUBTITLE C. — SUPPI EMENTAL PROVISIONS. 

SUPPLEMENT A. — RATES OF TAX. 

SECTIOX 101. — EXEMPTIOXS FROAI TAX 
OiV CORPORATIONS. 

ARTIcLE 101(6) — 1: Religious, charitable, scientific, literary, 
and educational organizations and community chests. 

REVENUE ACT OF 1933. 

State teachers' association organized and operated for the improve 
ment of educational methods and adniinistration. (See G. C. M. 
22120, page 98. ) 



SUPPLLWIENT B. — COWIPUTATION OF NET INCO&IE- 

SECTIOX 118(b). — ADJI +TED BASIS I'OP. DETERAIIX- 
IXG GAIX OR L()~~: ADJI:GATI:D BASIS. 

ArTIcrE 118(b) — 2: Adjusted basis: Cancellation of 
indebteclness. 

REVL'NUF ICT OF 193V 

Regulations 101, amended. (See T. D. «l(j:l. pa "9 107. ) 

ARTICIE 118(b) — 8: Adjusted brsis: Cancellation of 
indebtedness: +p««ial cases. 

REVENUE ACT Ol 199. 

Regulations 101, anrended. (~ee T. D. 5008, pa»" , 10i. ) 

ARTICLE 118(b) -4: Substitute«l basis. 

REVENL E ACT OF 193S. 

Regulations 101, amencle. l. (~ee T. D. O008, page 107. ) 

SUPPLEIIE iT E. — ESTATES AND TRUSTS. 

SECTIOX 165. — EIIPLOYEES' TRI STS. 

ARTIcLE 165 — 1: Employees' trusts. 
RFVENL E ACT OF 193C 

Pension plan not evidenced by trust instrument. (See I. T 8186 
page 149. ) 

SI PPLEMENT I. — FOREIGN CORPORATIONS. 

SECTIOX &81. — T XX OX FOREIGX CORPORATIOXS. 

1IRTIULE 281 — 8: Esclu=ion of earnings of foreign ships 
from gross income. 

REVENL E ACT OF 1933. 

Inclusion of terms "airship or airships " or " airnlane or air plarres" 
in term "ship or ships. " (SM I. T. 8899, page lo6. ) 

SUPPLE&IEVT iI. — INTEREST AND ADDITIONS To TBE TAX. 

SECTIOX 298. — ADDITIOXS TO THE TkX 
IX CASE OF DEFICIEXCY. 

BEVEN I E ACT OF 1939. 

Collectibility. after death of the taxpayer. of 50 per centum acldition 
to tax for. fraud, (See G. C. M. 22826, page 150. ) 
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INCOME TAX RULINGS. — PART II. 
REVENUE ACTS OF 1937 AND 1936. 

SUBTITLE B. — GENERAL PROVISIONS. 

PART II. — COiHPI:TATION OF iNET INCOME. 

SECTION 22(b). — GROSS INCOME: EXCLUSIONS 
k ROM GROSS INCOME. 

AIITICLE 22 (b) (2) — 2: Annuities. 

REVEXLE ACT OI 1936. 

Amounts received under so-called endovvnlent, inconie. and final 
sum policv. (See I. T. 8402, page 157. ) 

SECTION 28(a). — DEDUC'1'IONS FROM GROSS 
INCOME: EXPENSES. 

ARrrcz. E 28 (a) — 9: Pensions — Compensation for 
injui'les. 

(Also Section 28(p), Article 28(p) — 1; Section 
118 (a), Article 118(a) — 1. ) 

RLVEXEE ~CT OF 1936. 

1940 — 88 — 10424 
I. T. 8408 

Thc M Company may take as dediictions for Federal i come tax 
purposes reasonable ainouuts paid for sicl- or accideut benefits or 
into its pension trust eveu though the regulations of the Federal 
Conimnuications Couunission require the allocatiou of a pro rata 
sh;ire of such expeuditures to tlie cost of nev coustrnctioii. The 
cost or other basis of assets as shov n ou the books under the regnla- 
tions of ihe Commission nmst be adju, ted, for Federal income tax 
purposes. by eliminating sn&h items which have been allo~ed as 
dednctions from gross iucome as business expenses. 

Advice is Ix'quested v&hetlier sick and accident benefits anil pension 
accruals are deductible by the M Company for the year 1987, even 
though the provisions of the Federal Coniinunications Commisision's 
regulations require that a pro rata portion of sucli items sh;111 be 
ca~pitalized a»d charged to ne~ construction. 

Under section 28(a) of the Revenue Act of 1986 and regulations 
issued thereulider, reasonable ainounts paid by the taxpayer into the 
pension trust fund in 1987, which ~ere not in excess of the conipany's 
pension liability for such year, ancl reasonable amounts paid for sick 
or accident benefits, ivere proper decluctions bv the company in coni- 
puting its income subject to tax for such year. Paynients to the pen- 
sion trust fund in excess of the company's pea»ion liability ior the year 
in question aie deductible over a 10-vear perio&l as provided in section 
28(n) of tlie Revenue Act of 1986. 

Notivithstanding the provisions of tile Federal Coniniunlcati(lns 
Con'iniission's regulations relative to the allocation of a pro rata shale 
oi the expenditures for sick and acciclent benefits and peiision accruals 
to the cost of net construction, for Federal income t;1x pili'poses the 
taxpayer is entitled to deduct as orclinary and necessary business 



exl!e»ses for the year 1937 reasonable amon»ts pai&1 for sick and acci- 
dent benefits and re;!s&&i!able amounts paid to the pe»sion trust fund 
co! eri»g the taxi&ayer's pensio» liability for such year. 

The above-!»entio»ed items, if t;!l-en as deductions from gross 
income, should not, be a&lde&l to the base of depreciable property either 
as ' overhc'!&1' or othe! v&ise. (As to "overhead" see G. C. M. 93579 
C. B. X — 1, 385 (1931). ) In con!puting gain or loss upon the sale or 
other disposition of such property, the cost or other l!Rsis thereof as 
shown on the books under the provisions of the Federal Communi- 
cations Con»nission's regulations should be adjusted by elii»I»aii»g 
therefrom such items previously allowed as deductions trom gros~s 
i»con!e as ordinary and necessary business expenses. 

SECTIOX 23(k) . — DEDUCTIOiVS FROM GROSS 
IXCOME: BAD DEBTS. 

ART1CLE 23(k) — 1: Bad debts. 

RKVEN!'K ACT OF 1936, 

Regulations 94, amended. (See T. D. 4978, page 75. ) 

ARTicLE 23(k) — 1: Bad debts 1940 — 28 — 10326 
I. T. 3391 

REVENUE ACT OF 1936. 

I. T. 3172 (C. B. 1938 — 1, 150) and I. T. 3256 (C. B. 1939 — 1 (Part 1), 
172), concerning taxability of amounts recovered on debts deducted by 
banks in a prior year pursuant to charge-off's at the specific direction 
of Federal or State supervisory OScers, are revoked in view of G. C. M. 
22168 (page 76, this Bulletin. ) 

ARTicLE 23(k) — 1: Bad debts. 

REVENUE ACT OI&' 1936. 

Recoveries of bad debts charged ofF in prior years. (See G. C. M. 
22163, page 76. ) 

ARTIcLK 23(k) — 1: Bad debts. 

RL&'VENUE ACT OF 1936. 

Recoveries upon bad debts previously deducted without tax benefit. 
(SeeI. T. 3438, page446. ) 

SECTION 23(p). — DEDUCTIOXS FROM GROSS 
IXCOME: PEVSIOX TRUSTS. 

ARTrcLE 28(p) — 1: Payments to employees' pension trusts. 

RKVKNEE ACT OF 1936. 

Deductibility of payments to pension trusts required under regula- 
tions of Federal Communications Commission to be capitalized in part. 
(See I. T, 8408, page 178. ) 
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, 'ECTIOX (, '. — CREDIT) OF CORPORATION(S. 

Al«rlcf. z '~()-2: ('i e(lii in connection Ivith «01- 
tracts restrict inn I)i&yn&ent of tliviclelicls. 

1940 — 48-1049(] 
Ct. D. 14()7 

Ix)'OTIE TAX — 1(EYLNUE ACT OF 1936 — Dl &'IS&OX OF SCI'REBILr COURT. 

1. SI'RTAX ON I NDIBTRIB& TI D Pk&&II'rs — CI&EDIT oF CDRPDRATION — CDN- 
TBA(. 'T Rks rriic rl xo 1'Avhi ENT OF D&YI&)i&Bus — PBO&11&IITIO il ON 
plvhlFVT OF D&v&DENDs — Co&CPO&C&TE C&CARTER AND STATE LAw 
NOT A IVR&TTEN CONTRACT EXKCIITED BY COBPORATIOV. 

A &orpoi-, i!e &. barter g& anted 1&y a State together with a State law 
1»&&hiliitin ~ a & orporation having a previo&isly existing deficit from 
ili. tributiiig diviil& nil, do not coustitute a "hvritten contract executed 
by the c&» p&)&ation" within the meauii&g of sei. (ion 26(c)1 of the 
Revenue A& t of 1!)00, which allo&vs & redit to a corporation which 
can not rlistribnte divideiids &vithout violating an express provision 
of a )vritten contriict exe&. ute&1 by it, dealing wi(li the payment of 
dividends, Thei'ef&&re su&'h;& corpor:ition, not being eutitled to the 
credit a)lo&veil i&y th;it sectioii, is li;il&le f&&r surtax on its undis- 
tributed profits for the year 1%6. 

2. ChsE Icohrr)&v&. . D. 

II«li eiu&irl v. . C r&i tliii &st Stre( Roll&»g jf ills, I&rc. , decided by the 
Supreme ('ourt on vgoven&ber 12, 1040 [('t. II. 1408, page 1(1. this 
Bulletin], fo11O)ved. 

8. I)i:\ ISION Al'I &kh&ED. 

1)ecision of the Luiterl State. : Circuit Court of Appea]s, Ei hth 
('ir& nit (10, & Ie&1. (2d), 740), affir&ning decisiou of the I ni&ed states 
Board of T ix Alq&i ils (08 IC. T. A. , 10)0), a(iirlned. 

St P&&Kh&K ( 0» CT oF THE I SITED STATEs, 

C&-r&»c- noh &)so» Cn. . a Cr&)'po&'&&tin» of Xo&'t)& Dr&lrotrr, petitio»c&, r, . C&r g T. 
H&li-r ii))g, Cnr»i)rissioner of I»tc»mt R& rue&)iie. 

[01 S. &'r. , 114. 1 

(iu ivrl( of &i rtiorari to the I'ui(ed Si;&tea Circuit Cour). of Appeals for the Eighth Circa}t. 

[%oven&l&er 12, 1040. ] 

OPIN IO&i&. 

Jir, Justice BLACK &lelivered the opii&iou of tl&e ( onrt. 
I(crau, e of a previously existing deficit, petitioner corporatiou was p»ohtbited 

1 y (tate h&&v 
' fr&»u &li, tributin ' i&s dividends its profits earned in I&)06. Notwith- 

sta&)ding this St;&te pi'&&hihition, the Co&n&nissioner he)d respondent liable umler 
the 1036 Revenue A&t- for surtax on nudistributed profits. The Board of Tax 
Appeals aust;line&1 th&& Conunissioner, ' and the circnit conrt of appeals affiimed. ' 
(Jn a sin&il;lr state of fi&cts the (. Ou&'t of Appeals fol' 'the Ninth Circuit held 
uu&listributed profits exe&upt froui surtax. ' IVe granted certiorari in both cases 
to resolve this couflici. " The legal Ctuestious here presented are in all respects 
the saihe as tho. e pia Rented ii& Hcl&&c& i»ir v. Xoi th» eit St«el Rolling llills, this 
dav deci&le&i [&'t. D. 1408, page 181, this Ilulletin], and ou the aiithority of that 
case the rlecision belo&v is affirn&e&l. 

' " Thr directors of corporatim&s must uot make divideuds except from the surplus profits 
arising from the business thereof " ' ". " (N. D. Co&up. La&vs (Supp. 1925), section 
4, &43. ) ) 49 Stat, 1648. 1655. 

s 38 IC. T. A, 1355 ' l()i F& d. &2d). T-&0. 
r& &Co& ri& a r st Ster i h'oiiiarr Atitls v. Coiamissio»er (110 I'ed, (2d), 286). 
&309 U 8 6&)'& ' 311 U S 
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~cl E 26-2: Credit in connection with con- 
tracts restricting pavnleI!t of dividends. 

1', 4()-4~&-104&) & 

Ct. D. 14()h 

IXCOXIE TAX — REUERI E ACT OF 1986 — I)ECISIOX ol S('PRE5IE (. 'Ol. RT. 

1. SI RTAS ox l. XDISTRIRUTED PRDFITS — ( REDIT oF ('oRPDRATIOX- 
COXTBAcr REsTRIUT!xo PAY5IEtvT oF DlvIDExns I'BOH!BITIOX ov 
PAY5(EET oF DivIDENDS — CDRPDRATE CHARTER AED RIA!'E I &u. 

Xov A WRI1'TEX CottTBACT ExEGUTED BY CDRPOBATIox. 

A corporate charter grauted by a State together with;& st:!te law 
prohibiting a corporation having a preriouslv existing deficit fron! 
distributing dividends do not coustitute a "5vritteu contract 
cuted br the corporation ' withiu the meaning of . -ection 26(& ) 1 nf 
the Revenue Act of 1936. which allows credit to a eo!15oration whl& l 

can uot distribute divideuds without violatiug an exl!ress provision 
of a written contract executed br it, dealing with the pav!uent of 
dividends. Therefore. such a corporation, not being entitled to 
the credit allowed bv that section. is liable for surtax on its undis- 
tributed profit for the vear 1936. 

Cox sTITUIIor&AtiTY oF STAT%"IK 

Section 26(c) 1 of the Revenue Act of 1936, construed as denyin 
credit to corporatious prohibited by State law from distributiug 
divideuds, does not offen the fifth, tenth, aud sixteenth umeud- 
ments to the Constitutiou. 

3. D clsioR RE5ERsxn. 
Decision of the l. nited States Circuit Court of Appeals, 5 iuth 

Circuit ! 110 Fed. (2d), "66), reverslug unreported deci. ion of the 
Euited States Board of Tax Appeals, reversed. 

LPRE5IE COURT OF THE Ex&TED STATES. 

goy T. IIet! e! i np. Con! missioner of I!!ternal Rerenue, pet(tioner, r. -'( ortt! crest 
Steel Rotting ilills, Inc. 

[61 S. Ct. , 109. J 

On writ of cer!iorari to the United State= Circuit Court of Appeals for the Vintb Circuit. 

[5(ovember 12, 19i0. ] 
OPIXIOX. 

Mr. Justice BLAUE- delivered the opinion of the Court. 
Respondent corporation, because of a previouslv existing deficit, was prohibited 

bv State law' from disstributing as dividends it= profits earued in 1936. 'Not- 

withstanding this State prohibition, the Commissiouer held respoudeut l!;!ble 
under the 1936 Revenue Act for surtax on uudistributed yrofits. The Board 
of Tax Appeals sustained the Com!Dias(oner; ' the circuit court of apyeals re- 
verwl* On a situilar state of facts the Court of Apyeals for the Eighth Circuit 
held undistributed profits taxable. ' We granted certiorari in both eases to 
resolve this confiict. ' 

Section 14 of the 1936 Aet iluposed a geueral surtax ou corporate profits earned 
but not distributed as dividends during the tax vear. Section 26(e)1 of the 
Act relieved from such surtax all undLstributed profits which the corporatiou 
could not distribute as dividends "without violating a provision of a written 
contract executed bv the corporation prior to May 1, 1936, which prorision 
expresslv deal= with the pavment of dividends. " 

The only 'writteu contract executed br the corporation" upon which re- 
spondent relies for its clauued exemption is its corporate charter, g!anted by 
the State of Washington. T. pon the premi=es that respondent's Washington 

&" Xo corporation shall par dividends * * except from the surplus of the aggre- 
gate of its assets over the ag retn!te of its liabilities. * * *" !Wash. Rer. Stat Anu. 
(Remington. 1989!, title '-'8. section 8808 — 24. ) 

s 49 Stat. . 1648. 16r5. 
s The memorandum opinion of the Board is not o(hciallv n ported: the Board relied ou 

its earlier opinion in Crone-Jot&nson Co. v. Con&a&(ssioner (88 B. T. A. , 1860). 
& 110 Fed (Bd I, 986. ' Crane-Jot&usa&I Co. v. Co&nmissioner (106 Fed. (Bd), 740). 
s 809 l. . S. , 699: 811 (. . S. , —. 
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charter was a written contract, au&1 that the &a»hington law, prohibiting dividend 
paymeuts &&ere by operation of law a part of that contract. the court below con- 
cluded that the taxpayer had satisfied the requirements of section 20(c)1. 

I»'e nulst therefore decide whether section 20(c) 1 authorized a credit or deduc- 
tion to corporations prohibited by State )aw fr&&m distributing dividends. And 
respondent strougly urges that the Lct, if cou»trued to deny such credit, is 
unconstitutional. 

Fb. sf. It is material that we are dealing here with a generallv imposed»nrtax 
upon the uudistribnted net income of corporations, aud that respondent'8 claim is 
for a credit in the nature of a specially pertuitted deduction. It has been said 
many times that provisious grautiug special t &x exemptious are to be strictly 
construed. ' 

Measured by this sound standard it is probably not nece»sary to go beyond 
the plain words of section 26(c)1 in search of the legislative meaning. Cer- 
tainly, at first blush, few would . . oppose that when Congress granted a special 
exemption to corporations whose divideud pi&ymeuts were prohibited bv executed 
writte~ contracts, it thereby intended to grant au exemption to corporations 
whose dividend payments were prohibited bv State law. The uatural inlpression 
conveyed by the words "written contract executed by the corporation" is that 
an explicit understaudiug has beeu reached, reduced to writing, signed aud de- 
livered. True, obligations uot set out at length in a written contract may be 
incorporated by specific reference, or even bv ilnplication. But Congress iudicated 
that auy exempted prohibitiou against divideud pavments must be expressly 
written in the exe&uted contract. It. did. this by addiug a precautionary clause 
that the grauted & redit cau only result from a provisiou which "expressly deals 
with the payment of dividend». ' 

That the language used iu se«tiou 26(c)1 does uot authorize a credit for 
statutorily prohibited divide&uls is further supported by a cou»ideration of section 
20(c)2. By this section, a credit is allowed to corporations contract&mlly obli- 
gated to set earnings aside for the paymeut of debts. ' That this section referred 
to routiue contracts dealing with ordinary debts aud not to statutory obligations 
is obvious — yet the word» used to iudi«ate that the section had reference only 
to a n written contract executed by the corporation" are identical with those 
used in section 2(i(c)1. There is uo reason to believe that Congr«»» intended 
that a broader meaning be attached to these word» as n»c&1 in . e«tiou 26(c) 1 than 
attached to theul under the ne«essa&y limitations of '&0(c)'2. 

R&»Don&lout urges that the legi»h&tive historv of section 26(c)1 supports 
its content&on. But, on the. «on(1-11'v, that hl»to!'v po&nts 10 the othcl d11'ectlol, 
The origiual II&01»c bill contained separate relief provisions (1) for deficit 
corporations such as respondent. ; [2) for corporations contractually obligated 
to pay debts; aud (6) for corporations c&&uttactually prohibited fr&im paying 
livid«nd». ' The Senate Finauce Coulmittee, trncl- out all three ot these Hou» ~ 

provisions, but substituted au equivalent for the third. " Au ameudmeut front 
the Senate floor restored an eqnivaleut of the second. But the bill a» finafiy 
pas. «d coutained uo express relief provi»ion relating to defi&. it corpototions. 

It is true, as re»pondeut conteud. . that a charter has been, judicially consid- 
ered to be a contract in so far as it grant» rights, propertiees privileges aud 
francl, ises. To this exteut it has been, &&id that an 'a«t of incorporation is a 
contract betweeu the State aud the»tocltho)ders. " But it does uot fol)ovv 
that Congress intended to iucln&le corporate charters aud related State lans 
in the cautiously limited area pernliSsible for tax credits all&1 deductions under 
this section. Xo& have the courts considered that all the provisious of laws 
providing for the grant of corporate franchises are ue&. essarilv contractual 
in their nature. The same legislative Act is a law as well as a grant, aud 

' K. . . Deputy v. dn Pont (30$ U. S. , 488, 493): IVhite v. Unit& 4 States (305 V. S. , 
281 -'!&-' [&'t. D. 13i2, C. B. 1938 — 2, -"38]: iyrn Colon&'al Ice &. 'o. v. Hetee& ing (292 
U. k, 435, 440 [Ct. D. 841, &'. B. XII — 1, 194 &1933&] ). '49 Stat. , 16()4. The credit allowed is "An amount equal to the portion of the earnings 
and profits of the taxable year which is required (by a provision of a writteu contract 
executed by the corporation prior to ihlay 1, 1936, &vhich provision expressly deals with 
the disposition of earniugs aud profits of the taxable ivear) to be paid within the taxable 
year in discharge of a debt, or to be irrevocably ser aside within the taxable vrar for tho 
discharge of a debt; to the extent that such amount has been so paid or set aside. " 

'H. R. 12:is i. Seventy-fourth Congress, second session, sections 14, 15, and 16; sco 
H. Rept. Xo. 24r i, Seventh-fourth Congress. second session, pages S — 9. 

"' See S. Rept. iso. 21. &6, Seventy-fonrth Congress, a«con&i session, pages 12 — 13, 
» 80 Cong, Rec. . 9071. Seventy-fourth Congress, second session. 
&sTrsstees of Da&tn&oath College v. M'oodira&d &4 %heat. , 518); Elan&e Building an&i 

Don&i . 4s&'n v. Bla!sdell (290 U. S, , 398, 429). 
is Chenango B&idge Co. v. Binghan&to&& Bridge Co. (3 Wa)L, 51, 73). 
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tliis Court has held that the same legislntive enactmeut may be ii&iih:i con- 
tr&ict — which cau &iot be impaiinc&1 i»id a l»iv, subject to repeal, niu&lifi&;itio», 
altei:ition, or amendment vvithin the g&'»eral legisl:itive po&v&is. '" It&spo»de»t's 
chief reliance is upo» that charter provisii»i ivhich require&) thai. it c&&iifi&m» 

to the existing»nd future laws of Washington. Iiut that provisiu» is»ut a 
grant anil is not a contr&&ct. With or vvijhout su& h a cli:ii 1& i p&'uvisir&r&, ii 
iv;is the duty of the corporation to co»furm to v:ilid Waslii&igi&m st &(ut&'s. 
The curporati&m w;&s s»bj& ct to the law of W:islii»gtu»; it & uuld &iot rise abuvE 
it. A corporaie charter tu operate a particular busiuess in a p:irti&ular i»armer 
due. n&&t deprive the State of its i»here»t pow& r of l«gislaiiu» iuuchi»g cor- 
pora(0 activities. A»&1 the gra»t of &i fra»ciiise il&ics uot i x& &»pt thc curlsrratiun 
from the req»irmiu nt th:it it obey State legislation v»li&lly adopted in the 
i»ice& sts of the public we)far&'. " It can not, be 8;iid, therefure, tli&ii the & barter 
provision tliat the corporation should obey Washingt&»i h&iv, i»&1»ding tlio 
si;it»tory prohibition against distributiug divide»&is, w;&s a piovision of a vvrtt- 
ten contract execu(cd by respondent. 5Iore, the &lo»stitution of the Slate ot 
Washi»gton u»der wlii«h the general corporatio» hi&vs were i ii;i&i(i &i provides 
thiit "All hiivs rel &ting to curporations &»»y be all«re&1, a&»&»d&d, or isla;il&id 
by the legislature at any tinie, aud all corporatious doirig b»si»ess in this St;ite 
niay, iis to such business, be regulated, limited, or resrrai»ed by law. " '" It 
is & Iciir, therefore, that what prohibited respondent from distributing dividends 
was»ot the provision ot an executed written contract expressly de &ling ivi;h 
the piymeut of dividends. Ou the contrary, &vh:&t pri&hibited respo»deut fl'o»i 
paying divide»ds iv;is a valid lavv of the State of Washin t&&n. 

" 
S«urid, Respondent contends that the t:ix stat»le, as construed, offcuds the 

fifth, tenth and sixtee»th a»&end&»e&its. Xone of those co»te»tions is v;&lid. " 
It is argued that the Act offends the due process clanse of the fifth amendment 

because it permits credits o&' deductions in the case of corporations restrained 
froi» a distribution of dividends under a given type of written contract, while 
not peiqnitting a»y credit or deduction to corporatiuns restrained from distribu- 
tion by oral contracts or by the laws of a Stale. This contention is without 
merit, It is not necessary to point out the ii&a»y obvious reasons that might, 
unde&lie the distiuctio»s here drawn in granti»g special deductioiis from 
generally imposed tax. 

Respoudent also urges that the tax as applied to it amounts to a coufiscation 
of its property without due process of law because the tax is imposed, not on 
income, but only on undistributed income, and tha. t there can be no undis- 
tributed income so long as the corporation has an existing deficit. But the 
surtax here is imposed upon the undistributed net income of the corporation 
"for each taxable year. " It is true that the surtax is imposed upon tlie a»nual 
income only if it is not distributed, but this &1oes not serve to make it anything 
other than a true tax on iucome within the &»eaning of the sixtee»th amendment, 
Xur is it true, as respondent urges, that because there might be an impairment 
of the capital stock, the tax on the current annual profit would be the equivalent 
of a tax upon capital. Whether there was an impairment of the capital stock 
or not, the tax here under consideration was imposed on profits earned during 
a definite period — a tax year — and therefore on profits constituting income 
within the meaning of the sixteenth amendment. 

It is contended that the statute as here applied violates the tenth amend- 
ment because it interferes with the authority of the States to prescribe the 
powers of corporations and the conditions under which their powers may be 
exercised. But the statute in no way limits the powers of the corporation. 
It imposes a tax as authorized by the sixteenth amendmeut and does»ot iufriuge 
upon the powers reserved to the State by the tenth amendment. " The court 
below vvas in error; its judgment is reversed aud tlie cause is rema»ded 
with directions to affirm the judgment of the Board of Tax Appeals. 

Reversed. 
&& Oregon rt Cahfornia Railroad Co. v. Un&tert States (23(i U. S. , 803, 427). I Hain&nond Paclring Co. v. r&&&kansas (212 U. S. , 322, 345). 
&r& Washington Constitution, article 12, section 1. » Respondent contended that the stock certificates satisfied the statutory requisites even 

if the charter did not; but what we have here said with respect to the charter applies 
equally to the certificates. 

» Cf. Hetaertng v. Ãationat Grocery Co. (304 U. S. , 282 (Ct. D. 1341, C, B. 1038 — 1, 270) ), » Hetvering v. Ifattonat Grocery Co. , supra, si 288 — 287. A»d cf. Etorida v. . Ve((on 
(273 U. S. , 12, 17): "Congress can not accommodate iis legislation io the conflicting or 
dissimilar laws of tbe several Slates nor control the diverse conditions to be found 1» 
the various States which necessarily work unlike results from the enforcement of tbe same 
tax. " 
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PART V. — RETI'RWS AND PAYNE)'(T OF TAX. 

SECTION 55. — PLIBLICITY OF RETIiRNS. 

I:Erl". VCE ACT OF 1936. 

Trea, ury Decision 48i3 (C. B. 1938 — oi 961), relating to the inspec- 
tion of cert;Iin returns, amended. (See T. D. 4991, page 92. ) 

REVIINI:E ACT OF 1936. 

Treasury Decision 48Y3 (C. B. 1938 — 2, o61), relating to the iiispec- 
tion of certain returns, amended. (See T, D. 5019, page 95. ) 

SIiBTITLK C. — SIiPPLKMKNTAL PROVISIONS. 

SUPPLEMENT A. — RATES OF TAX. 

SECTION 101. — EXEMPTIONS FROM T )LX 
ON CORPORATIONS, 

PETIOLE 101(11) — 1: Farnlers' or other mutual 
hitlli cyclone, casualty, or five insurance 
companies or associatiotis. 

1940 — 51-10526 
Ct. D. 1474 

INCOIIE TAX — REVENUE ACTS OF 1938, 1932, 1934, AND 1936 — DECISION OF 
COI'RT. 

1. CDRPDRATIDN — FIRE l. isURANcE CDMPANY — KXEMPTIDN As MUTUAL 
CDMPAN Y DETERMINED BY CHARAOTER oP BUSINEss AGTUALLY 

DoNE. 

A fire iusurauce eompauy is uot exempt froin payment of income 
taxes as a miitual iusurauee couipauy within the meaning of sections 
108(11) of the Reveune Acts of 1928 and 1932 and sectious 101(11) 
of tbe Revenue Acts of 1094 aud 1936, where it appears that less than 
1 per cent of its poli& ybolders qualified for niembership and voting 
privi)eges by executing the deposit notes required from menibers, 
and that no refuuds to policyholders of tlie excess of premiums over 
acluiil cost were ever made. 1Vhile naine, charter powers, and sub- 
jectiou to State insurance laws have significance as to the busiuess 
which a corporation is authorized aud intends to carry on, the char- 
acter of tbe business actually done iu tbe taxable years determines 
whether it is eiititled to exemption as a mutual insurance company. 

2. DEcisloN REvERSED. 

Decision of the District Court of the liuited State' for the Western 
District of Peuusylvania (28 F. Supp. , 2"4) reversed. 

8. CERTIORARI DENIED. 

Petition for certiorari dented October 14, 1940. 



18' [(j 101, Art. 101(11)-1. 

IINITED STATRS '( &RCUIT'Coi!RT (ri' Ai'i"RALS FQR TII). Ti&FRD ( IRCUIT. 

11'ill&&&»r Diisr oil, Col&rein& of Irrtcrnal A& i &rrrrr, T&rcrrtri-tlrii«t Distrir t, of Penn- 
«ill&r 

a»ia, I'li tetr ar&llr, pu, clr'Icrrda')it-ul&l)& lla&it, v. 1V&rstri&rytnrr. Cn'rr &r lit Eire 
Irriarrurrr e Co. , 0'&rstrirrytn&r, I a. , l&lui»rlil'f-rri&l&& llr'(. 

[110 Fed; (2d), 485. ] 
On appe:il froin the District Court of Shc i'&)i&eel S(si& s for tbe Western Dist&ict of 

I'en us) l) usia. . 

[February 27, 194(). ] 

OPINION. 

BIr;cs. Circni1 Jndge: I)yon De& ember 8, 187&3, the appellee, XVashingtun County 
Fire lusurauce cffu. , vvas iucorpnrated pnrsuaut. to the provisions of Act X&&. 200, ' 

lu; '& 211, L &)vs of Peiu&s) lvaui;&, Session of 1850, in conjunction with the provi- 
sio&is of Act "u. '7, pi&gc 44, La)vs ot' Peunsylvauia, Sessiou nf 1807. 'The charter 
of the cou&puny (so& ti&in 2), issued by the Court of Co&nu&&!n Pleas of Washington 
Cuunty, provided, "The business of the snivel coiupany sl&al1 be trans;icted upon 
the mutual principle, exclusively, and &lie si&id coir&pauy is allowed to insure on 
the &a&sl& or annual preu&ium svstem, the sum so received to be paid into the 
cnmmon treasury of &lie co&npi&uy, ;»id in co». ideration thereof the said compac&y 
to be responsible for all losses occurriug to property thus insured according to the 
tern&s of i. heir policies. Insurance thns eff&-cted sh;ill not entitle the insnred to 
membership iu s;iid &ou&pan), nor sui)ject them to the payment of assess&Rents. " 
Par;&graph IX &rf the by-lii)vs of the appellee provides, "L&'very person )vishing 
1o becou&e a meink)er nf 11iis couipany, sliuil previous to being insured, deposit 
his applic;itiou and pren&inm note with the, ecreiary of said co&npany, and if 
;ippr&&v&. d, the policy sh)ll bear date un that &1;iy, an&1 take effect at noon, unless 
direcied b) the applicaut to be &1 &ted ou a future date. A snm e&lual to at least 5 
per c&nit of tlie preniinn& note shall be paid at the tiuu of u&akiug the applic;&tion. " 

It appears from the agreed statemeut of facts that beginning in 1873, when 
the appellee )viis incorpo&ated, all insurance yolicies mere issned by it, in con- 
sideration uf a cash premiun& and a contingent liability represei&te&l by a deposit 
uote. This course was continued until July, 1911, vvhen the by-lavvs were 
muend(d to lrruvide th:&t au iiisnred shunkl exr & nte a deposit note ouly when 
the propertv insu&'ed was not rated. 13e inning iu January, 1914. and until the 
present time (with the exception . et forth in the next paragraph) insurance 
has bcei& is ned npnn riiiecl property and nurated property alike for &n annual 
cash premium p;&vable in adva»c:e withunt &. he execution of depusit uotcs. 

The exception re"erre&l to is as f&rllo)vs: Dnriug tli( period involved in this 
litigation (1928 to 1900, inc. lnsive) the 10 persons )vho were or are in charge 
of the managemeut of the company did execute deposit notes in accnrdance 
with the pra& &i(e vvhich prevailed prior tu 1911. D&iriug this period the iiverage 
number of puli&yiiolders was 0, 000. The ag&'eed state&neat of facts (paragraph 
12) states, "O»ly those persons executing deposit notes are members. The 
use of the clep&rsit notes has been coutinued siuce 1914 fnr the purpose of pro- 
viding for the &nembership entitled to elect the nianaging &ithcers of the cor- 
poration. The per unuel of the deposit note makers since 191-1 has bc& n de 
teriuincd bv tl e directors of the plaintif coiupany. Every depcrsit note maker 
is a policyholder. " Xo refunds or returns mhethcr by way of the payn&ent of 
rednndancy or other)vise have ever been inade to anyone. The corporation 
has prosper(d and uo a. Scssmeuts liave ever been made. 

If the charter pruvisious alone constitute tl&e contract betwe&u) tlie appellee 
and its men&bess, yntting to one sicle for the time beiug the provisions of the 
act under which the apl)ellee )vas iucurporiited, only deposit note n&akers are 
niembers. It is clear that thronghout the taxable period oulv the 10 deposit 
note makers voted to elect diie&tors, therebv fulfilling one of the functions of 
n&en&bershiy in a mutual association. All the other p&&li&yh&rlders performed 
none of the duties of meu&hers. If the provisious of s«tion 2 of the charter 
are to be deemed valid they are not subject to assessment for 1&)sees. Rnd 
policies of insurance were i, sued to thein preciselv similar to those i, , ne, & by 

&This act was rePealed by 1921 P. L. , 6S2, article Xl, sec(ion IIOI, 40 P 8. , 99I. 
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s(. ock companies to those . whom they insured. These policyholfiers, as dis- 
tinguished from the deposit note makers, merely paid a fixed premium for 
which they obtained a contract of insurhnce. 

'l'he question presented for our determination is whether the appellee was 
exenq&t fr& m the l&ayment of income thxes during the years 1928 to 1986 
inclusive. The Iri fleral Acts ' provide: 

"The followin organizations shall be exempt from taxation under this 
title— 

a 

"(11) F&rmers' or other mutual hail, cyclone, casualty, or fire irsurance 
comp'n&ies or associations 4 ":. "' tl&e income of which is used or held for 
the purpose of paying losses or expenses;" 

Was ihc appellee a mutual cornpany1 The court below held that it was, 
bclievihg that. its membership could not be limited to the deposit note makers 
despite the pr»vision of the charter to such effect. The argument in favor 
of this conclusion may be stated as follows: Section 11 of the Pennsylvania 
act of 1866' provides that men&bership in the company may be obtained by 
payment of a premium or contracting to pay it and that the extent of the lia- 
bility of the insured for assessment should be limited to the amount of such 
premium. Therefore by the payment of a premium, the insured becomes a 
me&nber of a mutual company, but is not liable for assessment beyond the 
amouut of the premium paid. The Supreme Court of Pennsylvania has con- 
strued the act of 1856 to such effect in the case of Schirnpf ck Son v. I, ehipt& 
Valley j)Iutual Insurance Co. (86 Pa, St. , 878, 876). The terms of a statute 
under which a corporation is created may be read into and become a part:&f 
the contract between the corporation and its members. Therefore, runs the 
argument, all policyholders are members'of the corporation. All policyholders, 
whether they have given deposit notes or not, possess the right to vote for 
directors for such a right is given to policyholders by section 11' of the act of 
1806. The policyholders are the only persons interested in the appellee and 
they are all treated upon an identical basis. Therefore, says the appellee, 
it is a mutual company. 

The exempting statutes, however, require that the appellee meet a twofold 
test if it is to gain exemption. Not only must it be a mutual company but its 
income must be used or held solely for the payment of losses or expenses. 
(MacfiauPM(n v. Ptffladclyl&ia Contributionsl&iP, 78 Fed. (2d), 682; Baltimore 
B'quitable Society v. United States, 8 Fed. Supp. , 427 [Ct. D. 709, C. B. XII — 2, 121 
(1988) ], certiorari denied, 290 Ij. S. , 662. ) The appellee contends that it meets 
the second requirement as well as the first, that not only is it a mutual com- 
pany but all of its income is held for the purpose of paying losses and expenses. 
The district court so held. Assuming arguendo, that the appellee must be 
deemed to be a mutual company withiu the purview of the statutes conferring 
exemption, let us test first the last contention of the appellee. 

It is clear that the income upon which the appellee was taxed in the taxable 
years in question was net income computed after deducting payments for losses 
and expenses. The income taxed was not used for the payment of losses or 
expenses. Was it held for such purposes? It will be observed that the com- 
pany's surplus increased from $280, 000 in 1929 to $446, 000 in 19M. Throughout 

& Revenue Act of 1928 (cb. 852, 45 Stat. , 791, 813), section 103(11); Revenue Act of 
1932 (oh. 209, 47 Stat. , 169, &93), section 103(11); Revenue Act of 1934 (cb. 277, 48 
Stat. 680, 700, 701) section 101(11); aud Revenue Act of 1936 (ch. 690, 49 Stat. , 1648, 
1674), section 101(1() (LL S. C. , Title 26, section 108). 

Tb~o pertinent provisions of the reapeclive Ar te are identicaL 
a Section 11 of the act of 1856 provides in part: 
"That whenever any company u&ay be incorporated under this law, and may intend to 

transact its business upon the mutual principle exrlusively or iu connection with a joint 
stock capital, it shall be eo designated in its charter. ; aud if upon the mutual principle 
exclusively, then the parties named in said special act, aud their associates, shall be made 
aud constituted a body corporate, directly, aud without the great of letters patent, as 
hereinbefore provided in reference tn joint stock companies; and in that ease aii persons 
insuring with, aud continuing to be insured therein, shall thereby become members during 
the period they shall remain so insured, and uo longer, aud sbaii pay such rates as ebafi 
be determined by the board of directors, and be liable for all losses aud expenses of said 
company, to the amount of the premiums paid, or agreed to be paid by said members 
respectively. " 

4 The pertinent language of section 11 of the act of 1856 is as follows: 
"At the elertions for directors, each member insured by any sum uot less than 81 paid 

iu as a premium of insurance to said company during the year previous to said e)ectiou 
aud on policy tbeu existing, shall have one vote; aud for every additional $25 ao paid' 
one other vote. In other respects, the management of said mutual companies shall be ag 
hereinbefore provided iu reference to joint stock insurance companies: 
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the taxiible ye:irs in question, the appellee has had insurance in force averagir'. g 
more than $10, 000, 000. The a&non&it bf surplus is far in ex«&ii &&I uneirn«d 
premium resene reqnired by the laiv of- penusyiv;uiia. ' These fact»require 
a fnrther. consideration of the terms r&f the act of lifi&0. 

The act of 18 i&i was a geueral iucoi'poi'ation act for fru-rrv:ince companies. 
It provided for the incorpor ition of 

' 

joint stock iusur;&rice conip;u&i& s, fov 
mutual couipauies, rind for hybrid «omp»nies anihorizerl to issue iniui aricc 
both as joint stock conipanies and upon the mntiuil pviu«iple at the s»mc time. 
It yrescribcd the teruis upon which su«ii corupanics inighi do busiu& ii, Sr ctinn 
12 of the act pi'ovides for the paymeut &&f dividcirds k&y joint stock comp»»i& s, 
iuid in respect to companies "* ~ " org»nixed upon the mutual yrinciyle 
exclusively (the section states that)', each meniber shall be &. rititled to inch 
a pvoportiou of the said surplus, as the cash preniium p;iid by such me&uk&rrs 
respectively uuiy bear to the aggre ate surplus so decl&&red; aud f&&r the pi'— 
p&&rtionate;hare of each member so ascertained, a certificate shall be issued, 
de«lariiig him or them to be eutitled to such a portion of the ac«nmulatcd 
capital of the coinp;uiy; said certificate to be construed and governed as here- 
iu;ifter uie»tioned; but no certificate sliall be issued for a less sun& thau $25, 
nor for any fraction»l part of $5, and slmll, at the discretion of ihe directors 
bear, aud be prid interest at a rate not exccediug 0 per centum per annum. " 

Section 14 of the act provides, "1'hat withiu 30 days after the yearly balance 
of the affairs of said comyauv shall be struck, the directors shall cause to be 
p&ii&1, in «aih, to the stoclrholders of auy such joint stock insurance company, 
tlie aiuonni of dividcuds they ui»y respectively be entitled to; and where any 
such conqianv &nay be chartered upon the stock and nmtnal principle conibiued, 
they shall cause to be paid io the itockholders, in cash, uot exceeding 0 pcr 
ceutmir ou their stocl- respectively; and shall issue thc corupany's certifi«ates 
to such iusured mei!&hers aird stn«kh&&lders respectively, agreeably io the yrnvi- 
sions of the twelfth se«ti&&u; in v-hich case, aud where said coinpany shall be 
chartevecl on the mutual principle exclusively, the ceriifi&ates issued to fh&i 
uieuib&vi as aforesaid ihiill nnt be p»id until the uet pr&&fits or surplus ghail 
exceed the snm of $&50, 00&), when the said excess miiy be appli&d for the 
redenrptfon of tlie aid certificates, aud any arrears of interest that may have 
been allowed therein'. " 

The hiw pnriuuut to whi«h appellee was incorporated thus &le& h&i ei that 
ea«h meurk&«v is euiitie&l to an aliquot share or the appellec's ini'plus aud tl)e 
dire& tov, are reqnircd to issue to them certiii«ates to such effect. The yayme»t 
of iutere, t np&&n the certificates is discreiiouary as is the ult''mate p»yurcnt of 
the shares represented by the certifi&ates subject to the qiialification that the 
surplus &&f the co!upauv must exceed $25&0, 000 before that discr&itioir i»ay be 
exer&i, &rl. As not&d, the surplus of the appellee far exec&'ds this snm and 
has &i»tie . -&& throughout the whole of the taxable yeriod. We think that the 
rliscretiou of the dircctori of nuitiml five insurance comp»nies in«orporated 
iinder the act of 1856 is a legal discretion and may not be abused. (IVI&itc v. 
p& o& 1&(&'«t L. &f T&'. ('o. , &137 Pa. , 31i, 384; Gra&rge v. P&'&&a i)Iat&ral Ii fe I»aura»«e 
Co. , 235 Pii. . 320, 329, 330; E& ate& «rrl C uaixli ans Eat. 6'I&eels&«s ii p. , 1 &9 Pa. , 594. 
See also jI«Xea&r v. Biddle ct al. , 181 Pa. , 301. ) If the fuiau&ial rovdition anil 
surplus of a mutual five insurairce conipauy incorporated under the act of 18, . 0 
are such as those of the appellee aud iutevest bearing certific it«i representing 
redundancy have uot been issued, we entertain no doubt tlmt directors m;iy 
not be heard to say that the surplus is not held for tire benefit of the members. 

H&nv mn«h a distribution of surplus including earuings «r&uld be ui»de is not the 
qiiestior; before us. We are corrcerned with a questinn of taxation and not 
with corporate rnanagemeut. bnt it does appear from the recnrd th»t the 
appellee has invested pvofitably its accumulated capital from time to time and 
received income froin such iuvestvricnts throughout the taxable periori, Pay- 
ments ot redurrdarrcy must be treated as elements of expense &ledncffi&le from 
gross income for income tax purposes (see paragraph 3 of sectio i 208 of the 
pevenue Act of 1928 (ch. 852, sectiou 208, 45 Stat. , 840) ), but payments of 
corporate earnings to members of a company are not so de&lnctible. It follows 
that surplus held even in part for the payment of iut«:& it upon rediinrlancy 
certificate is not held for the pavment of losses arid expense. , treating 
expenses as including redundancy. For analogy see fifa(Laag1, 1(&i v. Pfrilarfel- 
f&l& 'r& ( o«f &'i &&rr ffoi&afri 1&, supra, page 584. 

' Puvdou'e Pa. Stat. , Title 40, section 91. 



The appe)lee contepds, however, that following the passage, , of the act of 
May 25, 1921 (P, I. , 1124, 40 P. S. , 677), by the legislature of Pennsylvania it 
could not hold its surplus for any other purp((ses than the payment of losses) 
a»d expenses. Section 8 of the act of May 25, 1921, provides that "The surplus 
of any domestic fire insuva»ce compauies issuing policies in accordaiice with 
the provisions of s'ection 1' or 2 of this act shall be held as a reserve for the 
payment of losses and expenses; and, in the event of dissolution of the com- 
pany, shall be divided pro rat'a among the policyholders whose, policies are in 
force at the time of dissolution, but no policyholder, other than loss claimants, 
shall receive more than the amount of the unearned cash premium last paid to 
the company for the current: term of such policy. Any balance remaining shall 
escheat to the Commonwealth of Pennsylvania. " Section 2 of the act need not 
be discussed here. Section 1, however, provides that "Any domestic mutual 
five insurance company, organized prior to May first, one thousand eight hun- 
dred and seventy-six, having a surplus not less than the minimum capital 
required for the organization of a domestic stock fire insurance company and 
an unearned premium reserve computed upon the same basis as that required 
of domestic stock fire insurance companies, may issue policies for a cash pre- 
mium without any contingent liability for assessment. " The appellee's accu- 
miilated capital and unearned premium reserve is sufficient to meet the require- 
menis of. this section if it be applicable. We think that the amendment of 
1857 to the constitution of Pennsylvania of 1888, providing that the legislature 
shall have the power to alter the provisions of any charter thereafter con- 
ferred by general ov special law, is applicable to the charter of the appellee. 
It follows, says the appellee, that the legislature by passing the act of Mav 25, 
1921, has amended its charter snd has set forth in the act itself the purposes 
for which the appellee must hold its surplus if it operates upon the basis set 
foith in section 1. The provisions of section 8 of t!ie 1921 act may be held 
to constitute a valid exercise of poli&'e pov er by the Commonwealth. ' It is not 
necessary for us to pass upon this question, however, for it is our opinion that 
the appellee is not a mut»al company. 

The essential of muiuality is membership. In Cooley's briefs on I»surance 
(2d K&"d. , 1927), volume 1, page 68, it is stated that "* * "' the fundaniental 
principle of a mutual insuvi!nce company is that the company in no case can 
jns»re property «ot owned by one of its members. " (See pron, )(f((f(~&(f Co. v. 
J, e&f erer, 252 U. S. , 528, 588 — 5. 4 [T. I). 8046, C. B. 8, 249 (1920) ]; Aft&!!!fio &fe 
Insurance Co. v. Moncure, 85 Fed. (2d), 860, 862; Hegs v. Lycomin(f p'ire I!!snr 
ance Co. , 98 Pa. , 184, 191; Given v. Rette&v(, 162 Pa, , 688, 640 — 64I;, lfcff& &(n v. 
Biddle, supra, page 862. ) Incident to membership is the ri, ht to redundancy 
;!nd the burden of assessment. As was stated by the Supreine Court in p!'!n! 
itf&(t((al Co. v. Le&ferer, supra, 525, it is the esscn&'e of mutual ins»vance tliat 
the excess in the premium over the actual cost as ascertained shall be ret»rued 
to the policyholders. 

Without regard to the purposes for which the appellee holds its surplus, it is 
the case that by the terms of its own cha. rtev, by the conditions of its own 
by-laws and by the very stipulation of the agreed stateinent of facts, those 
policyholders who have not exec»ted deposit notes are not menibers. The 
appellee can not refuse membership to those whose property it insures fov a 
cash premium and grant it to those whose property it insuves for the considera- 
tion of a deposit note and be deemed to be a mutual company. Even if those 
whose property is ins»ved solely for a cash premium be deemed to be mem- 
bers as well as the deposit note makers, those members are treated upon 
different bases, for each class receives insurance under difycvent conditions. 
Fi'oln either viewpoint, the appellee carried on a nonmutiial business. 

I, ooking to the actual conduct of the appellee from the time of its incorpora- 
tion through the period embraced by this suit, we fi»d the following: From the 
time of its incorporation in 1878 to 1911, the appe!lee operated on a. strictly 
mutual basis, all policyhol&ievs making deposit notes and delivering them to the 
appellee, thcrebv becoming members of the corporation. From 1911 until the 
end of the taxable period the appellee did not operate as a mutual company or 
upon a mutual basis. Specifically, throughout the taxable period deposit notes 
have been given by less than 1 per cent of the persons to whom policies have 
been iss»ed. It therefore couducted its business upon a dual basis with mern 
bership for the 16 deposit note makers and nonmembership for the other 8, 000 
or more policyholdevs. Kve» treatin all those whose property was insured as 

4 So far as we can ascertain, the validity of section 3 of the act of May 25, 1S2t 
been passed upon bu&. once; namely, by the court below in the case at bar. 



ISc) [[[ 112(a) & 
Art. 112(u) — 1. 

n» i»hers, the statns oi* the two gvoiips wi&s essentially different and such as to 
dest&'ol mutuality, The note m»k&. r) voted for &livectovs a»&l manag«1 the 
&ouipariy; the nnnnote u»&kevs &lid noi do these thirig). We think it is fruitless 
to ai'g&ie that peihaps the nnuiiote u&akers could have gone into a court of 
eqniiy aud co»ii&&lied the»ppellee to recoguize the»i as members. The detev- 
niination of that question involves the internal nianagcmeut of a Pennsylvur&i» 
corporrition a»d is one whicl& would have io be detevmi»&. d by the courts of tlmt 
St»te. Onr problem is the dcterminition of ihe applicability of Federal exc»ipr- 
ing Acts. In d& termining snch applicability we mn)t look not to what the 
appellee shonld 1&live don& or what it coul&i have been compelled to &lo hy pre- 
mimn-piiying policyholders in search of membership statns. 1&pon I. he co»ti ai y, 
&ve must iind what it actually did do aud jud e it accordingly. In in»«'& s v. 
L«r&. li& vs kIordg&r ge Co. (285 I . S. , 18", 188 [Ct. D. 481. C. B. XI — 1, 884 (1882&) j ), 
the Snpveme Court. in holding that a company incorporated, i»te«&I&a! t«do 
bnsi»ess as an insurance «&»»1&;i»y, was not ti&xuble as such, the Supreme &'. ourt 
bv '. ll&) Justice Butler st»ted, "WVhile n;imc, charter powers, and subjection io 
Stiite insurar&ce la&v) h &ve signiiicance is to tlie bnsirie)) wj&ich a corporation 
is»nthorized &nd inter&ds to cavvy on, the character of the business actu;illy 
dnne in the t &x;&hie ye;irs &In&cia»in&s whether it &vas taxable as aii insurance 
cnn&pr&»y. " So in tlie ci&sc nt bt&r. &vhnt the app& lies act» illy did in the taxable 
ye;») determines &vheihev it i) e»titled to exeml&tion as a mutual insuvan&e 
con&l&a»y. We coi&elude I' ov tlie ress»»s stated rhat tlie appellee is not entitled 
tn extniptioil. 

Tj e jnd 'n&ent &&f the convt below is reversed and the c»use is remi»dedwith 
dive& ti& i» r«e»tev jiulginent fov the appellant. 

SUPPLEMENT 8, — col', IPUTATION OF NET INcor&IE 

+1 CTIOX 112(a). — 111. COGNITIOX OI& GAIX OB 
LO&'. ): (~ KXEHAL RI«LE. 

ARTIcl. E 11&la) — 1: Sales &&r ex& hangcs. 

EEVER I. 'E A&. 'T OF i»as. 

1040-27 — 10308 
G. C. M. 2'&0;)6 

Tire exte»siou of the nmtnriiy date of notes iss»&d bv the &&1 Com- 
puuy was uot, under th& facts of this c;i, e, a» exch'&nge of one 
«bligation for aiiother a»d wr&s»ot a trans &ciion which resulted in 
g&iin or 1«, . f«r Fedev&il ii&&on&& iax purposes. 

An &&l&i»i&»& i) rcque)le&1 lvhether the extension of the maturity date 
of certain n&&tes is)ue&1 by the . &I Couipaliy was a taxable transaction 
Ie)ulting in g»in or lo)) for I& eder;&1 incotnc. tax purposes. 

The tel'in) of the extension al'e cont'llnccl ill an agrcenlcnt hercin- 
aft r refer&'cd to as "the plan, " which provided that if the note- 
holders vvoul&1 depo. it their notes with certain depositaries such notes 
w&&ultl be returned to the notcholtlers with an agreement exten&ling 
the ulaturitv to a certain date. Interest coupons providing for pay- 
ment of the annie rate of interest as in the original notes were;&lao 
to bc attached. The plan further provided that the notes were to 
«&ntinue to be secured by the tru)t inclenture under Ivhich mortgage 
bonds of the &&I Company were held as securi'ty alH1 v. ere to be guar- 
anteed by the original guarantor, the &[ Companv. Tl&e N Colnp" nv. 
which olvned 48a dollars out of ', Io, v dollars of tile outstanding notes, 
agreed that none of the notes owned by it I&ouM, during the period 
of extension, be redeemed by the N Company until all notes other 
than those owned by it Ivere retired or their retirenlent provided fol. 
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The X Company also agreed. that 'the lien of the notes owned by it 
ilpon the collateral security wonted be subordinated to the lien of the 
other notes until such other notes were retired or provision made for 
the retirement thereof. 

The question presented is whether there was, in eRcct, an exchange 
of the old obligation of the M Company for a new obligation of that 
company which resulted in gain or loss for Federal income tax 
pui'poses. 

In I. T. 1865 (C. B. I — 1, 151 (1922) ) it, was held that second 41/& 

per cent Liberty bonds and fourth 41/~ per cent Liberty bonds are not 
"substantially identical property" within the meaning of section 
214(a) 5 of the Revenue Act of 1921 which precludes the allowance of 
a loss sustained upon the sale or other disposition of stock or securi- 
ties if, within 80 days before or after the date of such sale or other 
disposition, the taxpayer has acquired "substantially identical prop- 
erty. " In I. T, 2672 (C, B. XII-1, 72 (1933) ) it v as held, under 
the corresponding provisions of the Revenue Act of 1932, that two 
bonds of the same face value issued by the same municipality at the 
same rate of interest but of different dates of issue, of interest pay- 
ments, and of maturity, are not "substantially identical" securities. 
In I. T. 2784 (C. B. XII — 2, 73 (193, '3) ) I. iberty bonds were exchanged 
for a new issue of Treasury bonds 'and it was held that the trans- 
action was one in which gain or loss is recognized. In I. T. 2896 
(C. B. XIV — 1, 96 (1935) ) it was held that an exchange of one issue 
of municipal bonds for anotlier issue of bonds of the same munici- 
pality was a transaction from which gain or loss resulted. In I. T. 
2778 (C. B. XIII — 1, 79 (1934) ) the Series "A" debentures of the "M 
Corporation" were issued in the amount of 8x dollars under an in- 
denture dated in 1929. In 1930 an additional issue of 6z dollars, 
designated as "Series B, " was made under a supplement. al indenture. 
The only diA'erences between the two issues were the dates of issue 
and the amounts to be redeemed annually. It was held that an 
exchange of "Series A" debentures for "Series B" debentures is a 
transaction from which gain or loss may result. 

In all of those cases one issue of securities was exchanged for an 
entirely new and distinct issue, or securities of one issue were sold 
and those of an entirely new and distinct issue were purchased. In 
the present case there was not an exchange of one security for another. 
All that occurred was that the maturity date of an existing series of 
notes was extended and the holder of a part thereof agreed that none 
of the notes owned by it would be redeemed during the period of 
extension until all the other notes were retired or their retirement 
provided for, and that the lien of the notes owned by it upon the 
collateral security should be subordinated to the lien of the other 
notes. Under the facts of this case, it is the opinion of this oSce that 
no gain or loss resulted from the above described transaction. 

The foregoing does not mean that the income tax liability re- 
sulting from a particular transaction involving change in the terms of 
outstanding securities is controlled entirely by the mechanical mea, iis 
used for the accomplishment of such change. It is realized that 
there may be cases where material changes m the terms of an out- 
standing bond are made by indorsement of such changes on the 
existing bond rather than by the issuance of a new one. Where the 
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changes are so material as to ainount virtually to the is. uance of a 
new security, the san1e income tax consc~fuc~ices should follow as if 
the new security were actually issued. L&'ach case of this nature must 
be governed by its own facts. In the present case it is, as stated 
above, the opinion of this okce that, a 1nere extension of n1aturily of 
outstanding notes, accompanied by the agreement of some of the 
holders of the notes not to resort to the underlying security until 
other noteholders have been paid, does not constitr~ite in substance 
the exchange of the outstanding note for a new and materially 
difFerent note, or a closed and ~completed transaction upon which 
gain or loss may be deter1nined. 

It is, therefore the opinion of this ace that neither gain nor loss 
to any of the holsters of these notes resulted from the above-described 
transact ion. 

J. P. WEih CHXL) 
CAic f Counsel, Bureau of Intei nii/ Eeuenne. 

SECTION 113(a). — ADJUSrED BASIS FOR DErERMINIXG 
GAIN OR LOSS BASIS (UXADJUSTED) OF PROPERTY. 

ARTIcLE 113(a) — 1: Scope of basis for determining gain or loss. 

REVEILLE 

ACT OF 1936. 

Adjustnient of basis by elimination of items allowecl as business 
expenses. ( See I. T. 8408, page 178. ) 

SECTION 113(b). — ADJUSTED BASIS FOR DETERMIN- 
ING GAIN OR LOSS: ADJUSTED BASIS, 

ART1CLE 113(b) — 2: Adjustccl basis: Cancellation of 
inclebteclness. 

REVEXEE A. CT OF 1936. 

Regulations N, an1ended. (See T. D. 5003, page 107. ) 

AFTzczE 113(b) — 3: Adjusted basis: Cancellation of 
indebtedness: Special case. . 

R ' VEXEE ACT OF 1936. 

Regulations N, amended. (See T. D. ~00~i, page 107. ) 

ART1czE 113(b) — 4. Substituted basis. 

REVEXTE ACT OF 1936. 

Regulations 94, am. nded, (See T. D. M03, page 107. ) 
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SUPPLEMENT I. — FOREIGN CORPORATIONS. 

SECTION 231. — TAX ON FOREIGN CORPORATIONS. 

ARTzclw 231 — 4: Exclusion of earnings of foreign ships 
from gross income. 

REVENUE ACT OF 1936. 

Inclusion of terms "airship or airships" or "airplane or airplanes" 
in term " ship or ships. " (See I. T. 3399, page 156. ) 

SUPPLEMENT L. — ASSESSMENT AND COLLECTION OF DEFICIENCIES. 

SECTION 275. — PERIOD OF LIMITATION UPON 
ASSESSMENT AND COLLECTION 

ARTIGLE 275 — 1: Period of liniitation upon 
assessnle11t of tax. 

REVENUE ACT OF 1936. 

1940 — 36 — 10407 
G. C. M. 22248 

Where a decedent's Federal income tax return for the calendar 
vear I'AS6 v as closed a d an assessment made under section 275(b) 
of the Revenue Act of IO86 and, after the 16-month limitation period 
for assessment provided in that section had expired, it was discov- 
er. . d that additional income in excess of 25 per centum of the amount 
of gross income stated in the return for 1966 was includible in the 
return for that year, section 275(c) uf the Revenue Act of 1986, per- 
mitting assessment within five years after the return was filed, is 
applicable. 

An opinion is requested whether section 275(c) of the Revenue Xct 
of 1936 may be applied to a Federal income tax return for (he year 
1936 xvhich divas closed and the tax assessed under section 275(b) of 
that Act. 

A Federal Inconle tax return for the calendar year 1936 was filed 
in behalf of A, deceased, on March 15, 1937, and the return was closed 
under the applicable provisions of section 275(b) of the Revenue kct 
of 1936, relating to requests for prompt assessments in certain cases. 
A recent exan1ination of the Federal income tax return of the estate 
of the decedent for the year 1938 revealed additional incon1e v luch 
was includible in the return of the decedent for the year 1936. This 
additional incolne is in excess of 25 per centum of the amount of gross 
income stated in the 1936 income tax return filed for the decedent. 

Section 275 of the Revenue Act of 1936 reads in part as follows: 
Except as provided in section 276— 
(a) ('ENESAz. RULE. — The amount of income taxes imposed by this title shall 

be assessed within three years after the return was filed, and no proceeding in court without assessment for the collection of such taxes shall be begun after the expiration of such period. 
(b) REQUEST FoR PsoMPT AssEssMEtvT. — In the case of income received duriug 

the lifetime of a decedent, or by his estate during the period of admiristrazion, 
the tax shall be assessed, and any proceeding iu court without assess- 

ment for the collection of such tax shall be begun, within eighteen months after 
written request therefor (filed after the return is made) by' the executor, ad- 
ministrator, or other fiduciary representing the estate of such decedent, 
but not after the expiration of three years after the return was filed, 
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(c) Owssiorc rsoM Gsoss Irccous. — If the tsspsvcr omits from gro. s iucome 
"n amon&u properlv includible therein which is iu ez«ass of 2& per ccutu&u of 
the amount of gros income stated iu the return. the tsx mav be us-essed. or a 
proceeding in cou&% for the collection of such tas mav be begun without s ' c-s- 
meur, at suv ihue within five vcsrs after the return wss filed. 

I. "nder the general rule set forth in section &73 (a). supra. a tax u&av 
uot be assessed against a tarp&&ver bv the Governiuent after the ez- 
piI«ation of three vears from the date upon which the return is filed. 
In order to facilitate prompt settlemeut of estates and to aid in the 
collection of tases, section 2i5(b). supra, provides th;It if certain 
conditions are coluplied with in the ca. -. e of income received during 
the. lifetime of a decedent. the tax =-hall be a=. ses=e«l withiu lh months 
after su«h conipli;Ince. If, however, the conditions mentioned in sec- 
tion 2i, & (b). supra, are not complied with, then. iu the case of income 
received during the lifetime of a dececlent, the general 8-vear limita- 
tion period is applicable. In section 275(c). supra, Cougress has 
provided that in an estraoIdinarv case. i. e. , a case iu which the tas- 
paver oluits front oross income an amouut properlv includible therein 
which is in excess of '4 per centum of the amotult of gro =- inconle 
:tated in the return. the taz uiav be as=e=-. -ed at anv tinle within Ave 
vears aAer the return was filed. It seems clear that. although Cou- 
oress =hortened the period of limitation upon assessment. for reasons 
which have been =tated. in certaiu:"uses covered bv section 27. &(b). 
Con«»ress ueverthele=s intend d section 275(c) to supeI«sede section 
'&&a(b) in the eztraordiniirv case covered bv section 275(c). More- 
over. the provision relatinc o request for proInpt assessment in cases 
involving income received during the lifetime of a decedent. or bv 
his estate duiin~ the period of administration, was in the Revenue 
Acts long before section o7&(c) was enacted iu the Revenue Xct of 
19oh. Therefore. Congress ~ as aivare of =-ection 27'(b) when it 
euacted section 2ia ic) and gave no indication that it intended that 
section 2i, iic) should not al&plv to cases of the tvpe referred to in 
section 2~. =i(b) ~here there wa= an omission of income iu e=ce-s of 
2. & pel' centunl of the anlonnt of gl'o. s 111conle statecl 111 the I'eti&I'n. 

The repo t of the Hei&IIte Finance Couuuittee on section 2i" of the 
I~veulle bill of 19M. +enate Report Xo. 5o8. &events-third Congress, 
second sc. -ion i C. B. 1939 1 (Pan 2). ~b&. at page 619), leads in& 

palt as follows: 
The yrcseui law permits the G. vcrumeut to ssss-s the ta~ without regard 

to ihe siaiuie of limitatious in case of f- ilure to file a return or iu case of s 
rr;&udulenr r; —. . ru. l Sc«I'lou ' Ifi{au Fcveuue «:. t of 1934. t The House bill 

ues ibis policv. but eulsrs. . tL&e . -cope of this provision to iuclude cs es 
wherciu the Iarpsver uudersiates ross iucomc ou his rciul'n bv au siuouut 
whi«h i= iu excess of &1 per cant cf the g;o. = Ircome -u&icd in rhe rerum. 
conuuiiiee i- iu gc'usrsl accord wiih Ihe poli@ erpressed in ibis section of the 
Ho'u e bill. However. it is belie v«d I' ai tu Ihs case of s tssp'Lver who msl;cs 
su h««qsi mL ial-. e. it vvould be uuf&ir io keep the sisiutc opsu iudsfiuiielv. I'or 
instance. s css" might arise where s taxpayer faileil to rcport a dividercl be- 
cause he ws. erroueouslv advi. «d bv the «fiic«r. of the col)&orat&on ihat ii &;, s 
paid out of capital or he mi h: lepol'I s lucou&E Ic&1 ouc vc'Ir au item of i&&coma 
which yropcrlv belonged iu anorher vesr. ' c«i rdlu "!v, vour committee 
yrccvided fc r a 5-vear statute in such cases. 

The legi. -lative historv of' section 27. (c). supra. Shoivs that Con 
grege first considered that the "Omission from gI&&«s income ' pro- 
vision shoulcl be a part of section '&76', a) of the Revenue Act of 19M. 
However. when it was concluded that there shot& be a o-year statute 
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in such cases, and not an unlimited statute, it was decided that the 
new provision should appear as section 275(c) of the Revenue Act 
of 1964. That is the position of the provision in subsequent Revenue 
A& ts and in the Internal Revenue Code. In The National City Bank 
of Neio Fork, E~eeutor (Estate of James E. O'Neit), v. Comnn&- 
sioner (35 B. T. A. , 975, alarmed, 98 Fed. (2d), 93), it was held that, 
under section 250(d) of the Revenue Act of 1921, the provision re- 
lating to the period of limitation upon assessment in the case of a 
false or fraudulent return with intent to evade tax limited the pro- 
vision pertaining to a request for prompt assessment and that, al- 
though the executor had requested in writing a prompt assessment, 
the C~ommissioner would not be barred by any statute of limitations 
because tlie income tax returns involved were fraudulent with intent 
to evade taxes. IIad the provision in the Revenue Act of 1984 con- 
cerning understatement of gross income by an amount in excess of 
25 per cent been included in section 276(a) of that Act and had the 
limitation period been kept open indefinitely, the provision pertain- 
ing to omissions from gross income would without doubt have lim- 
ited the provision relating to requests for prompt assessments. (Cf. 
The National City Bank of Negro Roric, Executor (Estate of James E, 
0'rVei7), v. Commissioner, supra. ) That Congress finally enacted the 
provision concerning omissions from gross income as section 275(c), 
supra, and 6xed the limitation period upon assessments at five years 
in such cases, does not alter the conclusion that section 275(c) modi- 
fies or limits section 275(b). In other words, such section (275(c)) 
is applicable where the conditions prescribed therein are present even 
though a request for assessinent under section 275(b) has been made 
and the 18-month period for assessment prescribed by that section 
has expired. 

In view of the foregoing, it is the opinion of this oflice that in the 
instant case section 275(c) of the Revenue Act of 1986 is applicable 
notwithstanding that an assessment was made under the provisions 
of section 275(b) of the Revenue Act of 1936 and the 18-month limi- 
tation period provided for therein has expired. 

J. I*. WENCIIFL, 
Chief Counse/, Bureau of Internal Eevenue. 

SUPPLEMENT M. — INTEREST AND ADDITIONS To THE TAX. 

SECTION 293. — ADDITIONS TO THK TAK 
IN CASK OF DEFICIENCY, 

REVENUE A. CT OF 1986. 

Collectibility af ter death of the taxpayer, of 50 per centum addition 
to tax for fraucI. (See O. C. M. 22326, page 159. ) 
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INCOME TAX RULINGS. — PART III. 
REVENUE ACTS OF 1995 AND 1994 OR PRIOR ACTS 

SUBTITLE B. — GENERAL PROVISIONS. 

PART II. — COMPUTATION OF NET INCOME. 

SECTION 22 (a) . — GROSS INCOME: GENERAL 
DEFINITION 

ARTIcLE 22(a) — 1: 6 hat included in gross income. 
(Also Section 322, Article 322 — 3. ) 

lc)40 — 36 — 10408 
Ct. D. 1464 

I'NCOMK TAX — REVENUE ACT OI' 1928 — DECISIO'8 OF COURT. 

1. Sv!T — REcovERY oF TAXKs — A&covxT STATED. 

A deteiauinatiou by the Couuiiissioner that the taxpaver was en- 
titled to a refund of taxes paid, a telegram advising her to file claim 
therefor, aud the preparation of a &ertifiicate of overassessment, do 
not constitute an "account stated" in her favor, where, upon further 
cousideration by the Bureau, the certificate was canceled without 
haviug been forwarded to the collector or delivered to the taxpayer, 
2, CALII'OREIA CGMMIHSITY PBGPEIITY — INcoME TAXED Ilv AocoaDArvcE 

AVITH AGREEMEET BETwEEE HvssAKD AND IVIFE As To SEPARATE 
Ow!SEssHIP oF EARÃIIVGs. 

Where husband and wife, citizens of California, ei!tered into an 
agreement in 1027, providing th!!t all property thereafter acquired 
by either should be the sole and separate property of the party so 
acqniriug it, free and clear of iiuy aud all claims of the other, either 
commimity or otherwise, earuings of the wife were properly reported 
in her incoiue tax return! for 1000 on the basis of such agreement 
rather than in accordance with the coiuumuiiy property laws of Cali- 
forniii. Under the law of that State, as coustrued by her courts, and 
under applicable decisions of the Uuited States courts, the earnings of 
the wife do uot become coinuniuity property if husband and wife have 
entered ii!to a valid agreement pioviding that the eariiings of each 
shall be the separate property of the earner. 

0. DEcIsIox FGLI. owEO; 

H&lceri»p v. Hich&nn&i (C, C. A. 0th, 1094) (70 Fed. (2d), 066 
[Ct. D. 660, C. B. XIII — 2, . 274 (1934) ] ) folloix ed. 

4. CEIITIOIIAS! DErv!ED. 

Petition for certiorari clenied October 20, 1009. 

Coci!T oF CLA!Ms oF THE l. ivITED STATEs. 

Ce»i»»e &ittfh lfa&shall v. The I;aife&I Stetes. 
[20 F. Supp. , 474. ] 
[Iiarch 6, 1939. l 

OPIXIOH. 

ORFEE. Judge, delivered the opinion nf the court. 
This is a suit to recover au alleged overpaynient of income taxes for the 

vear 1000. 
It appears froni the fiudings that in 1027 plaintif anil her husband, being 

then, and at all times involved in the suit, citizens of the State of California, 
entered iuto an agreemeut with reference to existing property rights between 
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them pruvidipg in substance that all property acquired by either of the parties 
after that date should be the sole and separate property of' the party so acquir. 
iiig tli&. same, free and clear of any and all claims of the other, either com- 
in&&ill& V oi' otherwise. 

In filing a ret&irn f&&r her income tax for the year 198, the plaintiff appears 
to have assiuncd that this agreement was in force and reported that her per- 
sonal net income was 1'288, 821. 44 and her tax liability $55, 442. 91, which was 
duly paid. Her husband also filed a return of his personal income and tax 
liability for the s;ime year in accordance with the agreement. The Commis- 
sioner of Internal Revenue, however, after examining these returns, disregarded 
the agreement and determined that the mcome of plaintiff and her husband 
for Icederal tax purposes should be allocated according to the community 
property laws of the State of California, that is, one-half the income earned 
by each spouse should be attributed to the other. Accordingly, an overassess- 
ment v& as computed in favor of the plaintiff and a deficiency found against her 
husband. Notice and demand for the payment of this deficiency was made 
upon the husband but no part of the amount so assessed has ever been paid. 
The Bureau, instead of following its original determination with reference to 
the taxes of the plaintiff, canceled the overassessment and has collected from 
plaintiff the amount of tax liability shown by her return. 

The plaintiiff contends that the action of the Commissioner together with 
subsequent proceedings on the part of the Bureau of Internal Revenue con- 
stituted an account stated in her favor upon the basis of the original deter- 
mination of plainiiff's tax by the Commissioner. A claim for refund of the 
sum collected was duly filed and this suit begun to recover the amonnt thereof. 

The plaintiff also insists that her income tax was correctly determined by 
the Commissioner in the first instance and that a refund is due her in the 
amount of the overassessment as computed. 

In support of her contention that an account stated was rendered the plaintiff 
relies on;i number of facts an&1 circumstances. Those which have been specially 
urged as important will be considered. 

On June 18, 1988, the Bureau, pursuant to the determination that the income 
of p!aintitf and her husband should be allocated according to the community 
property laws of the State of California, telegraphed the plaintiff to "file claim 
imniediately with collector" for $28, 275. 58 year 1980 "basis transfer one-half 
community in«time to husband's return. " In accordance with this direction, the 
plaintiff f&'ed a claim for refund for the year 1980 in the amount above stated 
and later the Commissioner prepared a certificate of overassessment in favor of 
the p]aintiff for $28, 275. 58, but this certificate was subsequently canceled by 
the Commissioner wiihout having been forwarded to the collector or delivered 
to the plaintiff. The record does not show the date of preparation or the date 
of cancellation. 

Still lat«r and on!iiay 14, 1984, the Bureau wrote to plaintiff in substance that 
it had under consideration her income tax return for the year 1980 and that "on 
the basis of the information now on file with your return, it is the opinion of 
this ofiice that your taxable income as reported should be adjusted in accordance 
with the recomiiieudations contained in the revenue agent's report, " that is, 
onc-half of the income earned by each spouse should b. . attributed to the other. 
The communication further stated that a case involving a similar issue was 
pending in the United Stat&'s Circuit Court of Appeals and that it was deemed 
advisable to defer action until a decision had been rendered by the court on the 
question. The attention of the taxpayer was called to the fact that the statu- 
tory p& riod within which final notice of deficiency might be issued would expire 
in the near future and the taxpayer was advised that she had the right to make 
a written application for the execution of a consent extending the period of 
limitation for assessment. This resulted in a consent to extension of the period 
of limitation being executed by the plaintiff and the Bureau of Internal Revenue. 
T' he same kind cf a notice was sent to the plaintiff's husband and the same 
action taken. Later and on May 25, 1984, the representative of the plaintiff 
telegraph d the Deputy Commissioner of Internal Revenue that plaintiff and 
her liusband would be willing to close cases by allowing returns to remain as 
filed disallowing wife's claim for refund, or on a community basis allowing 
wife's refund to pay husband's deficiency provided entire deficiency was elim 
inated by such procedure. The Bureau replied that !. he closing of the cases 
must be deferred pending action of the Bureau in regard to a case in the circuit 
court of appeals. On August 24, 1984, the representative of the plaintiff wrote 
the Commissioner of Internal Revenue with reference to the refund clahn op 
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ibe plaintiff n»king rliat be be a&lvi;«1 w]&cu he miglit expect some action on tlie 
claim. 

There &v»c further correspondeuce betrvceu the plaintiff's r«p& &»& ntntive and 
the Bureau with refer«nce to thc claiin of the plnintifi' for refund which the 
plniutiff sought to have a]]orred aud paid, the Bure iu on its part giving various 
reasous for not «. &»6&lyiug with f]i& plniutiff's requ«st. Flu»]]y, on J iuu» ry 5, 
1966, the Co&umissiouer scut a coum&uni& niiou io plnir&tiff'» a]torney stating th it 
the ov&r;i»»&»»n&ent wouM not b& re]&n&. &-d»» the dcficimu y n»»c». &d again»i. I]&c 
Morosco hnd u&&t beeu paid, and that- 

"It i» the position of this os«e that in cnses involving the transfer of income 
frou& the return of oue taxpayer io that of;inotli& r, the amount of the ov& r- 
ncce, cm&ut disci»»e&1 umy uot be refnn&led to the deirim&'ut of the Cuv& rnment. " 

In the view of ]lie court, there i» uothiug in this correspondei&ce ir»: ierial to 
the deteruiinniion &&f the ca»c except that the fiual cuuuum&icati&m was iu eftect a 
refusal to a]]ow tl&e claim for refund. 

4ve think the evidence fails io disclose the necessary clem&'nfc of an account 
stated. Ar& 

' n&«&&nut stated" nn&»r be or contain n stnteni«ut of the balan& «of 
the account, that ic, a bnlnu«&. umct be stru& k and nn:&& «ouui. re»&Tered to the 
oth&r pnrtv for tlmt bnlnuce. (1 &I J. 8', « i ion "', p;& &. 7(]8. ) No ac«&&»&it 
nf nny kin&] wn» «v«r reudered to the plniniiff. Under a nii»;ipprehensio!i of 
the ]nvv. the Commis»ior&cr ori iuailv hcM that there h &d beei& an overas»ess- 
ment of plaintiff's tnx&» nnd prep'&red a «c&tifi«nt» to that effect. This certifi- 
«:ite, b&&vv«v& r, wns with]a ld in the Bnrenn and subsequently cance]«d. There 

nothing in thi» action th &t sh&&rvs that plniutift was pr&, «nted v ith an 
n«couut shoiviug n b»l&nce dne h& r. On the «&&nf&nry, the withholding of the 
certificate and ifc sub»«quent cau& el]ation sliorved that the Burenu had not def- 
init]y deter&»ined rvlmt »liould be done ivith refer& uce to p]'&intiff's taxes. The 
Con&mi»»inner al»o scut a telegrnur to plnintiff directing her to "file ium&edi- 
ately a claim for »«fund. " But fhi» wns not n promise to pay the claim, it wns 
merely ndvi& e with reference to tbe protection of her rights in case it should 
eventually be found =be v. ns entitled to the refund. The a&&tion v as commend- 
able on the part of the Couunissiouer as tnxpnrers oftcii fail to file their & b&irns 
m time an&1 by re;& «n thereof fiud them. elves barred hy the statute of liinita- 
tion». A pro&uise to refund a definire sum or n. statement tbnt a defiuite sum is 
due the uth&r partv hn» s&&nietinres been h&. ld to con, fitute an account et»ted, 
but herr there w;& no promise either of allow»n& e or p:iym& nt or ev& n an nd- 
mi»si&»& that a definite curn wn» dne. The Coiumissiouer«s a& tion in making a 
preliminnrv ex;&nrinai ion of tbe rr«& onnt, iris erroneous conclusion as to fhe 
amo&mt of taxes due, aud his direction to file a refund claim taken singly or 
consid&red together, did not bind the d«f&»&daut to allow and pay plaintiff's 
claim. 

In the brief of «oun»el for plaintiff many cases are cited, none of whi&h in 
our opinion . &q&p&»'i th«coutenti&»& n»'de. In l]on&i v. vi&&it&'d, qt«ten (84 o 

) tbe ('&»iu&ii-. i&»i& r not only dererniiued nn ov«rpayrnent but »«:&t a &eriifi- 
eate of over; &. . e, . &»cut to the taxpayer in whir h n 1&ab;n& e of the &&c«:iu&t was 
struck and»howu to be dne plaiutiff. The Coinmi»»ioiier, however, detern&i»ed 
that thic»mount acknow]edged to be dne could not be p &id for the r& n»oi& that 
a c]aim for it +ac barred bv the»i»into of lin&itntio&is. Here n complete account 
wns rendered, a balau&e struck nnd»gr«& 6 upon by the p»&ri«». The court held 
that tbe error of the 1'ommis. io»er with referei&ce to f]i«effect of the statute 
of ]imitnfinnc did not prevei&t the plaintiff fron& claiming an account state&], 
In tbe ence of ~ship]& &f Co&&sf&'«cfi»n Co. v. U&iifed Sfnfen (79 C. Cls. , 7]6), the 
plaintif w &c not ouly advised that nu audit of its in«»»« t»x showed an over- 
assessment and the a&uount thereof bnt other statements iii tbe litter nf n&lvice 
were su& b in the opiuion of the court as to iu&p]y a pr&mrise to pay the same 
and make it an account stated. In the case before us, there i» nnibing from 
which such a promise cnu be imp]i& d. On the «»&trary, the defend, '&nt wns 
continually giving ren»ons whr it mould not p;&v the &]aim. 

The case of D««he v. 6 nife&l &4'f«f&s (76 C. &'Ic. , 663, affirmed 269 I]. P. , 66&7 

[Ot. D. 677, C, B. XII — 1, 846 (1983) J ), was s™ilar in mnny respects to the 
one at bar. In that case the Coum&iscioucr prepared a c& rtificate of over- 
assessment and went so far as to enter this certificat on a scl&e&lule of refm&ds 
and credits which was signed by him aud i, . sued a check in favor of the taxpayer; 
after which the Commissioner prepared a letter stating the amount of the 
over'assessment which, with the check for the amount thereof, wns sent to the 
po]lector, The collector, perceiving thai an error had been made, did not forward 
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the check or the letter to plaintiff but returned the check to the Commissioner. 
The taxpayer claimed that this action of the Commissioner constituted an 
account stated. The Supreme Court said "there had been messages back and 
forth between the officers and branches of an administrative bureau, " as there 
l ad been in the instant case, but by none of these acts had the Comm''ssioner 
dive. ted himself of control of the matter and the court held in effect that he had 
the right to rescind his original action, In stating the elements of an account 
siatcd this court said in the Daube case, supra, that the rule is absolute that 
"unless so!ac kind of an account or statement is presented or commnnicated by 
one party to the other whi! h shows the balauce due on the accounts between the 
parties, there is no foundation for a claim upon an account stated. " In the case 
before us there was no such statement or communication. It is true the Bureau 
did direct the plaintiff to file a! laim for a certain amount, but the plaintiff was 
not told that this amount was due her or that it would be paid. We have stated 
above the reasons for this direction being given. In the argument ou behalf of 
plaintiff it is said that what was "done by the Commissioner has never been 
undone. " The cancellatiou of the certiffcate of overassessment was suffic!ent 
abrogation of the prior action of the Commissioner if anything was necessary 
io set aside what had originally been done. We think, however, uothing was 
necessary as the defendant still retained control of the whole matter and the 
refusal or failure of the Bureau to pay the claim for refund was a sufficient denial 
of the claim. It is iinmaierial that the reasons given by the Commissioner for 
his action were neither logical nor a correct statement of legal principles. As 
will be shown further on, the Commissioner erred in his construction of the 
California si. atute and he was equally unfortunate in giving the reasons for his 
final conclusion. But this!loes not affect the determination of the case which 
must be decided in accordauce with legal principles, 

In this connection the plaintiff argues that the origiual action of the Couimis- 
sioner was presumptively correct and that in the absence of affirmative yleadiug 
the plaintiff is entitled to recover. 

We kuow of no such rule. The final determination of the Commissioner when 
disputed by the taxpaver is yresumed to be correct in the absence of evidence 
showing the contrary but that rule has no application here. The Commissioner 
was uot bound to adhere to his original ruling if he subsequently found it was 
uot in accordance with the law as applied to the facts in the case. 

It is also argued on behalf of the plaintiff that the Commissiouer was right 
when in the first instance he disregarded the property agreement between the 
plaintiff and her husband and held that for Federal income tax purposes the 
income of both was community property under the laws of Califoruia and that 
the plaintiff was only liable for taxes computed accordingly; in other words, that 
the overasscssnient of the plaintiff as originally computed by the Commissioner 
was correct and that plaiutiff should have the amount thereof refunded. In sup- 
port of this contention, counsel for plaintiff presents an elaborate discussion of 
both Federal and State eases in which was involved either directlv or iudirectly 
the question of the effect of agreements between husband and wife, citizens of 
California, yroviding that all property acquired by either party subsequent to the 
«late of the agreement should be the sole and separate property of the party ac- 
quiring the sarue. The plaintiff takes the position that neither the California 
cases nor the decisions of the United States courts show that the original deter 
mination of the Commissioner was erroneous. 

That this last contention on the part of plaintiff is not well founded is settled 
by so many and well reasoned cases it does not seem necessary to add anything to 
the conclusious reached therein. Moreover, an attempt to review all of the eases 
cited on behalf of plaintifi would unduly extend the limits of this opinion. The 
precise issue now raised by plaintiff was presented to the Board of Tax Appeals 
in the case of Hoioard, C. Hickman, v. Commissioner (27 B. T. A. , 807). In that 
ease the Commissioner held that such agreements could not operate to prevent 
the allocation of one-half of the community income to each spouse for income 
tax purposes in a commuiiity property State. The Board of Tax Appeals reversed 
the holding of the Commissioner, and an appeal was taken to the Circuit Court 
of Appeals for the Ninth District uuder the title of Hekering, Commissioner, v. 
Eickman (70 Fed. (2d), 985 [Ct. D. 866, C. B. XIII — 2, 274 (1964) ] ). The decision 
of the Board of Tax Appeals was aifirmed, following an elaborate opinion in 
which all of the principal cases bearing on the subject were considered, including 
most of those cited by Plaiutiff. The decisions bearing on the effect of the validity 
of agreemeuts made by citizens of California with reference to community prop. 
erty were carefully analyzed and the opinion stated positively that— 
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o By the law of C;&lifornia, as &. ousirued bv her cour(s, the earuings of the wife 
neve&' bee;11»e con&u&unity property if thc husband aud wife h;lve agreed that 
thev shall be a»d reluain her separ&lte property. " 

The ease of Poc v. Seayo& n (2s& U. S. , 101 [Ct. D. 259, C. B. IX — 2, 202 (1930) ]) 
was examined in counection with Goo&i&&ll, Collector, v. Ifoch (282 U. S. , 1)8 [Ct. 
D. 26&2, C. B. IX — 2, 109 (1930) ]); Ifoptsins, Collector, v. Bacon (282 U. S. , 122 
[Ct. D. 260, C. B, IX — 2, 201 (1930) ] ); aud B& &. 'de&', Coy« tor, v. Pfa ff (282 U. S. . 
127). All were fouud to hold in eff&ct that the earnin, s of either husband or 
wife were to be taxed accordiug to the ownership of the earnings under the laws 
of the State of which they wer& residents, and L«c&ts v. Learl (281 U, S. , 111) 
was distinguished. VVe think nothing needs to be added to the reasoning of 
this well considered opinion which disposes of the question now bet'ore us. 

After this decisiou was rendered, the Bureau, having further considered the 
&onstruction placed by the California courts on agreements made by husband 
aud wife under the community property laws, announced that thc Elickman case 
would be follovved in determining the tax liability of husband and v ife residing 
in California who have entered into a valid agreement providing that the earn- 
ings of each should be the separate property of the earner. Proceeding accord- 
ingly, the tax against the plaintiff was reaudited, assessed, and collected from 
plaintiff in accordance with her return. Under the rule laid down in Lc&cts v. 
Rcy»olds (284 U. S. , 281 [Ct. D. 443, C. B. Xl — 1, 130 (1932) ] ), the ultimate ques- 
tiou is whether the taxpayer has overpaid her tax. Our conclusion is that she 
has uot. 

It follows that the plaiutift's petition must be dismissed and it is so ordered. 

VVHALKv, Judge; aud B&xrrH, Chief Justice, concur. 
W&LLIAA&s, Judge, took no part in this decision. 

ARTlcLE 2& (a) — 1: % hat inchl&]e&] in gross income. 1940-48 — 10498 
Ct. D. 14C&6 

INCOME TAX — RE»EXUE ACT OI 19=8 — FEDERAL FARM LOAN ACT OF 1913— 
I&ECISION OF SUPREME COURT. 

1, Gsoss IxcoME — EXEMPTIoN~AINs REALIzzn I P»N DEAL& vos IN 
FARM Loav BoNDs — INTEREST. 

Gains realized bv a taxpaver upon his dealings in farm loan bonds 
issued by joint-:tock land banks under the Federal Farm Loan Act 
of 1916 are not exempt from Federal taxation as "income derived" 
from the bonds»ithin the meaning of section 26 of that Act. Under 
such section only interest on firm loan bouds is exempt from Fed- 
eral taxation. o 

2. DEclslox REvERSEn. 

Decision of the United States Circuit Court of Appeals, Ninth 
("ircuit (106 Fed. (2d i, 405), reversing decision of the District 
&'curt, N. D. Calif. , S. D. ('&4 F. Supp. , 145), reversed. 

SIIPREME Couur or THE UNITEo STATEs. 

The Z»ited States of 4»&eriea, t&&titione&. v, Ash(&y Oliver Stewart. 
[61 S. Ct. , 102. ] 

On nri& of certiorari to the United States Circuit Court of Appeals for the Vinth Circuih 

[Xi&»ember 12, 1940. ] 
nrlxmN. 

Vl&v Justice Doper, &s delivered the opinion of the Court. 
This case is here ou ccrtio&ari to res&&lve a & ontlict of the dccisio» below (106 

Fed. (2d), 405) with Ste»& Bros. &f Co. v, Co&n»&issio&&er (108 Fed. (2d), 309). 
During the year 1930 respondent purchased farm loan bonds issued by joint- 

stock land banks under. the Federal Farm Loan Act of 1916& (39 Slat. , 360). The 
o No. 37. Stere Bros. &t. Co. v. Its&rriiag, Co»&missioner. On writ of certiorari to the 

United States Circuit Court of Appeals for the Eighth Circuit. . Judgment atlirrued, per 
stipulation of counsel to abide the decision in No, I3, U»iie!l States v. Sica&art. 
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purchases were made for the prospective increment to the bonds and not for their 
interest, At the time the purchases were made the banks were in receivership. 
The bonds were acquired at prices substantially below par. In making these 
purchases responde~t relied upon statements contained in circulars and bulletins 
issued by the Ic»rm Loan Board, reasonably believing that he was purchasing 
securities the profit upon which in case of sale would be exempt income. A part 
of the bi&nds so purchased, with their appurtenant coupons, was sold in 1931; and 
a part was surrendered in that year to the receiver of the issuing bank in ex- 
change for cash paid to respoudent "under and pursuant to tlie covenants con- 
iaincd" in the bonds. Each of these transactions resulted in a profit to 
respondent. ' The Commissioner held that those gains were ta. xable income. 
Consequently respondent included them in his income tax return for the year 
1931 and claimed a refund. On disallowance of that clailn, this suit for refund 
was instituted. The district court determined that the gains so realized were 
income and taxable. (24 F. Supp. , 145. ) The circuit court of appeals reversed. 

Section 22(a) of the Revenue Act of 1(!28 (45 Stat. , 791) includes in gross 
income "gains, profits, and income derived from s s * sales, or dealings 
in property, whether real or personal. " Section 22(b)4 exempts from taxation 
"Interest upon * * s securities issued under the provisions of the Federal 
Farm Loan Act, or under the provisions of such Act as amended. " 

If those tsvo sections are controlling, it is clear that respondent is ta~able on 
these gaius, for they fall squarely within the definition of gross income contained 
in section 22(a) and they are not "interest"' within the meaning of section 
22(b)4. But respondent places his main reliance on section 26 of the Federal 
Farm Loan Act which provides that "farm loan bonds issued under the provisions 
of this Act, shall be deemed and held to be instrumentalities of the Government 
of the United States, and as such they and the income derived therefrom shall be 
exempt from Federal, State, municipal, and local taxation. " It is urged that the 
gains here involved were "income derived" from the bonds within the meaniug 
of that section. 

1Ve disagree iviih that conclusion. It is our view that under sectiou 26 re- 
spourlent is entitle(1 to an exemption only for interest on the bonds. 

To be sure, "income" is a generic term amply broad to include capital gains 
for purposes of Ihe income tax. (3Iercl&at&ts' Loan &f- Trust Co. v. S&i&ietn»ka, 255 
U. S. , 509 [Ct. D. 6, C. B. 4, 34 (1921) ]. ) It is likewise true that Congress will 
be presunied to have used a word in its usual and ivell-set!led sense. (Old Cnloap 
Rail&. ond Co. v. Cor»n&isa(oner, 284 U. S. , 552 [Ct. D. 456, C. B. XI — 1. 274 (1932) ]; 
Def&uty v. da Po»t, 308 U. S. , 4SS [Ct. D. 1435, C. B. 1940 — 1, 11S]. ) But section 26 
does not exempt sin&ply "income "; it exempts the bonds and the "income derived 
therefrom. " Analytically, iucome derived from mere ownership of the bonds is 
clearly different from income derived from dealings or transactions in the boud». 
As stated in Wfllcuts v. Bunn (282 U. S. , 216, 227 — 228 [Ct. D. 280, C. B. X — 1, 309 
(1931)]): 

"The t;ix upon interest is levied upon the return which comes to the owner of 
the security according to the provisions of the ob!igation and without any further 
transaction on his part. The tax falls upon the owner by virtue of the mere fact 
of mvnership, regardless of use or disposition of the security. The fax upon 
profits m:ide upon purchases aud sales is an exci»e upon the result of the com- 
bination of sir«ra! f . ctors, iiichidin capital iiivcstmeut and, quite geuerally, 
some measure of sagacity; the gain mav be regarded as ' the creation of capital, 
iudustry and skill. ' (Taa Con&missiot&c& v. Putun»&, 227 lilass. , 522, 531, )" 

True, the Bunn case dealt only with the alleged coiistituiioiial inhibition agaiust 
taxation of capital gains on municipal bonds anil not with a specific statutory 
exemption. But its ana!vsis is cognate here as indicating that, in abseuce of 
cl& ar countervailing evidence, au exempiioii of "income derived" from a security 
does not embrace "income derived" from trausactions in that security. 

There are no circumstances here which should make the reasoning of the 
Bimn case inapplicable. 

The Revenue Act of 1016 (39 Stat. , 756) was enacted shortly after the Farm 
Loan Act by the same Congress and at the same session. ' Section 2 of that Act, 

& These purchases were for respondent and his wife who filed separate returns for the 
vear in question. ' The record does not show what portion, if any, of the sums rereived on the sale or 
on the exchange of the bonds and appurtenant coupoiis was received as pavmrnt on accrued 
interest. Nor did the comp!aint allege that any portion of the sums received was exempt 
because it was "interest" on the bonds. Hence that point was not raised below or he&e 

s The Farm Loau Act hersme law on July 17, 1916, the Revenue Act of 1916 on sep 
tember 8, 1916. 
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»ke section 22(a) of the 1028 Act, included in taxable income "guiiis, profits, an&1 
iucome derived from s * 4 sales, or dealiugs in pioperty. " And sectioii -I 

that Act, like section 22(b)4 of tl'e 1928 Act, exeuqiie&l fruui »ixutiou 
"interest upon s * * securities issued under the i&rovisioiis of (lie 1"&'d&'i"il 
Farui Loan A& t n It is clear tlmi, "all Acis i» pre&i »c»tr r r&r ui i !ube i ik&'» to "e! lier, 
as if they were oue law. " (fc»ite&t Stat& s v. 1'&r. c»&a», 8 How, , &. » 5&64. ) 'I'liiit 
these two Acts are in prrri i»r&i&rirr is ylain. Iloth &hal with pr&cisely the siiuic 
subject matter, viz, the scope of tlu! tax exemptioi! nfl'orded farin loau boii&ls. 
The later Act can therefore be rig;irded as a legislative iuterpr&t;i(ion of the 
earlier Act (Cope v. Cope, 187 U. S. , 68', 688; cf. . sii&cle&tatc v. 1&rsrr&»r«r. ('r«c&- 

prrrri&'s, 20 %%all. , 828, 881 — 882&) in the sense that it aids in asccrtaiuii& ' the meaning 
of the words as used iu their contemporiry setting. ' It is therefore eniitle&l to 
great weight in resolviug any ambiguities aud doubis. (Cf. U»i(a&i &Siriir s v. 
Stafoff. 260 f!. S. , 477, 480. ) In that view the express exemption of interest alou&. 
makes tolerably clear that capital gains are not exmnpt. 

In support of the contrary view gieat stress is pli«& d on the legislative. h!story 
of section 26. Extensive references are ii!ade to ih& »&arings on this bill aud io 
the debates in Cougress. Typical are the staieineiiis or criti&isms ih;it i»e bill 
gave "these investments a distinct advantage over other investments, " ' that 
the exeniption provision was inipurtant, s ihat uiaiutenai!ce of u uuiil'et for ihe 
bonds was desirable, ' that the exemption was tuo bioad. & These coin&ucnts, 
however, are inconclusive. They are not suf[icient)y discriuiiuatiu iu their 
analysis or criticism to throw light on the narrow issue involved hei'e. ' 

Respondent's resort to administrative interpretation of secti&&n 26 is equally 
unproductive. No established administrative practice is shown. The lioldiug 
of the uupnblished meiuoraiulnm ' of the 6&sr&era) Counsel of the 11ureau of 
Interual Reveuue relied upoi! is uot precisely in po nt, even wer&. vve iu assume 
that it is entitled to authoritative weight, " Ii. merely ruled that a joint- tock 
laud bank was not taxable on gains from purchases of its own bonds. And 
when the question of the taxability of ati individual on his capital gains from 
sales of these bonds was raised less than two years later, another such ruling 
was issued to tlie effect that he did not have the benefit of any exemption. " 

Nor is respondent materially aided by the ch:luge in section 26 m&ule by se& tion 
817 of the Reveuue Act of 1088 (, &2 Stat. , 447, 578). That amemlment yrovides 

'It should be noted in this connection that the exemption of "interest" contained in 
section 4 of the 1916 Act was continued in each subseuuent Revenue Act until 1984. 
Section 218(b)4, Iteveniir Act of 1918 (40 Stat. , 1057, 100&); section 218(b)4, Revenue 
Act of 1921 (42 Stat. , 22&7, 288); section 218 (b)4, Revenue Act of 1924 (48 Stat. , 258, 
268); sec&ion '&18(b)4, Re(enue Act of H&26 (44 Stn&. , 9, 24); section 22(b)4, Revenue 
Act of 1(&28 (4! Stat. , 791, 798); section 22(b)4, Rc&cour Act nf 1962 (47 Stot. , !69, 
178), By section 22(b)4 of the Revenue Act of ln34 (ss Stat. , 680, 687) the cxemptinn 
was gene! slizcd so as to include interest on obligations of u &v Ferlernl cnrporstir&n which 
is un instrumentality of the United States, sub)crt to the limitation that interest is exempt 
only if «nd to the extent provl&led for in the Acts of Congress authorizing the issuance of 
such obli u&lr&ns. The Senate commi&tee (S. Rept, Nn. 558, S&. venty-&bird &'nngiess, second 
session, pages 28 — 24 [C. B. 1989 — I (Part 2), page 6041), made the following conunent ou 
tlis. t chu&&g&. ': 

"This is merely a clarli'ying change made by the House. Undrr the loneungc of this 
section, as contained in existing law, interest on securities issued under the Federal Feria 
I. osn Ac&, or such Act as amended, is expressly excluded from gross inco&ne and thereby 
made exempt from the income tsx. Other Acts have been enacted which also exempt the 
interest on obli stions issued thereunder from tax. In order to bring the section into 
accord with the Acts authorizing such exemptions and to avoid the necessity of rcferrln 
to all such Acts. a general provision hss been inserted by the House excluding fr»m gross 
income tbe interest upon the obligations of a corporation organized under Act of Congress 
lfn such corporation is an instrumentality of the United States; subiect to the limitation, 
however, that tlie luterest is exeinpt only to the extent provided for ln the Acts of ("on- 
gress auihorlzing the issuance of such obligations, " 

s Cong. Rec. 'ord, Sixty-fourth Congress, first session, volume 58, Part 8, page 7312. And 
sce H, Rept. Xo. 680, Sixty-fourtb ('. ou ress, first session, page. 8. 

s Joint bearings before Sub-Committees of the Commltters on Banking snd Currency, 
Rural Credits, Sixty-third Congress, s. cond session, pages 9:& — 97; S. Dnc. I(o, 880 Sixty. 
third Congr& ss, second session, A rlrs&ltural Credit, Report U. S. ("ommisslon, pages 17, 88 

r II. Doc. Xn. 679, Sixty-tlurd Congress, second session, pages 15, 16. 
s Cong. Record, op. cit. , supra, note 5, pages 0850, 7Ã 1. Nor is it significant that sub- 

stltuie bi)ls were offered (Cnng. It& cord, op cit. , supra, note 5, psgrs 7885, 7887; S. 4061, 
Sixty-third Con, ress, second session) by the ierms of which "interest" wes exemptrrl, 
These wel'e overall substitutes. 'I'herefore the implicstion is not werrsntcd that tbe fail- 
ure of their adoption was due to the desire of Congress to grant a broader exemption than " interest. " 

» This ls reproduced, so far as materiel here. in S. Hearings, Cr&mmittee on Finance, 
Seventy-fifth Congress, third session, H. R. 9682, Part 4, pages 619 — 621. 

» See Hei»ering v. &Nero York irrust Cn. (292 U. S. , 455, 468 [Ct. D. 840, C. B. XIII — 1, 
188 (1984)1) 

u See Agricuttrcrat Securities Corporation v. Commissioner (89 B. T. A. . 1103. 1111), 
290217' — 41 14 
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that ";ill inconi&, ex&opt inti r«st, derived" from such bonds shall be included 
in gross laconic. " It is urged that this amendment is aflirmative recognition 
bv the Congr&ss that section 26 exempts these capital gains. But here again 
tlie legislativi r«&&rd is an&bi uous and hence inconclusive. The purpose of sec. 
tion 817, as originally introduced, clearly was to make certain that capital gains 
r&;ilizcd by joint-stock land b;inks on transactions in their own obligations would 
not bc exempt. » Th& section was amended on the jloor of the Senate to its pres- 
ent form on the suggestion that "perhaps the language is not as broad as it 
should be. "" The purpose of the amendment may well have been to clarify 
the doubtful and un&ertuin status of capital gains which were not covered by 
the conlmittee's recommendation. There is no clear and convincing evidence 
that it was designed to change existing law, so far as these other categories of 
&spital gaii&s were concerned. But even if a contrary implication vere to be 
assiirn&'d, it would not override so belatedly the clear inference, based ou a long 
seriiis of Revenue Acts exelnpting only interest, that capital gains were taxable. 

Respondent furiher ar" ues that comparison of other exemption statutes with 
the langu;&ge of section 26 reinforces the view that these capital gains are exempt. 
B& that conne&ition onr attention is called to numerous statutes — some exempting 
only bonds" and others exempting principal and interest;" some exempting a 
corporution, "in&iluding the capital stock and surplus therein, and the income 
derived therefrom, "" and others" containing somewhat similar exemptions for 
the corporation but only an exemption as to principal and interest for its bonds; 
and still others'" containing the same kind of exemption as section 26 of the 
Farm Loan Act. From this painstaking review respondent argues that where 
Congress has desired to exempt only "interest" it has said so and where it has 
intended to grant a broader exemption it has used the word "income "; that 

» Tliis amendment is prospective only. It provides: 
"Notwjtj&standin" the provisions of section 26 of the Federal Farm I. oan Act, as 

amended, in the case of mortga"es niade or obligations issued by any joint-stock land bank 
aft&v the date of the enactment of tnis Aet, all income, except interest. derived therefrom 
shall be iu«luded in gross income aud shall not be exenipt from Federal income taxation. " 

» 8 Rept. Ko, 1, &67, Seventy-fifth Congress, third session, page 47. This report clearly 
indicates that tlie committee was of tbe vieiv that under section 26 joint-stock land banks 
werc exempt Crom capital gains resulting from purchases of their own oliligations. 
cliange in that regard was clearly intended, for the committee said, page 47; 

"This section subjects to Federal income taxation the capital gain realized by a joint- 
stoek land iiauk ou tbe purchase of its oivn obli 'ations or of mortgages ruade by it. It has 
been brou 'ht to the attention of the committee that these banks have been purchasing their 
own bonds at below par and issuing new bonds at or above par. Gain realized on such s. 
purchas&i is, under tlie law, taxable incoine and in the case of an ordinary corporation, is 
taxed. I:uder ihc Federal Farin Loan Act. however, which governs the taxability of ob'li- 
gations of joint-stock land banl s, such income is exeiupt. The couimittee is of the opinion that sucli iiicome ought to be taxed. " 

The committee draft of section 817 (then section 816) provided for that chan e as fol- 
loivs (H. R. 9682, Seventy-fifth Congress, third session): " &Xoi&vjtbstandjng tile pro&. isions of sertiou 26 of tile Federal Farm I. oan Act, 
amended, gaiu realized ou the a«quisit&on bv a joint-stocl& laud bank of obli ations issued' 
bv it or mortga «s &unde bv it, if such obligations or mortgag&. 's are made or issued after tbe date pt tile enactment of this Act, shall not be exempt from Federal income taxation. " 

As jnilica ted, supl'a, note 9, the unpublished memorandum of the General (. 'ounsel of tbe 
I&or«au of internal ICevenue ruling that a joint-stock land bank was not taxable on gajns from puicbases of its oivn bonds was before the Senate conmiittee. Cf. the receommeguda. 
tjon inade to the committee. S. Hearings, op. cit. . supra. note 9, pa es 614, 615. 

i& Statement by S& nator King, member of the Committee nn Finan«e, Congressional Ree ord volume 83, Seventy-fifth L'ongress, third session, page 4&J;&9. When Senator Kiug oifered &5& sniendment, he gave the following explanation (id, , page 5174): 
"The bill as report«d subjected to Federal in&ovue taxation capital gains realized by a jpjnt-stpck land bank on obli" ations issued and mortgages made by it after the date of en- actiiieut. ot the Act. Tlie ejrect of 1?ie amendment is not only to tax that gain but also to tax gain &«a)ized by anothm' &oint-stock land bank or by an iudividual ov corporation which jtself is npt ex& mpt Croin Federal taxation. Thus, gain on a sale of such a ioint-stocl& land baiik bond bv an investor is sul&jeet to tsx. The ameudiuent continues tl e present provi- sjpn pf law uti&ler ivhich interest on such bonds and ruortga "es is exempt from Federal 

taxi& &i pl& 
" 

i Statut«c overning Panams &'anal toll bonds (32 Stat. , 481, 184; 36 Stat. , 11, 117) and Postal Savings bonds (36 Stat. , 814, 817) are cited. 
i»Reference is niade to v;iri&&us s&atutez inrludin those p&'rtaining to Treasury notes (38 Stat. , 2 I, 2&2&) aud seveval of the Liberty loans (40 Stat. , 35; 40 Stat. , 288, n2P91 

40 Slat. , 1309, 1310). 
"l&edeisl Reserve A«t pf D«ember 2. , 1913 (38 Stat. , 2&1, 2, &8). 4ud s&e Hanl&head- Jones Favm Tenant, Act ot July 22, 19'l7 (p0 Stat. , p22, 5'&8); Agricultural Adjustmeut Act of 1038 (5' Stat. , 31, 75). "' R. terence is ma&le to tlie War I&'inan«e Corporation Act of April 5, 1938 (40 Stat, 506 511): Rc«pilstructiou . Finance Corpora&ion Act of January 2', 1932 (47 Stat. , 5, 9); EIpme Gwners' Loan Act of June 12, 1933 (48 Stat. , 128, 130). 
io F«l& ral Farm Mort. ai&e Covpoiatinn Act of January 31, 1934 (48 Stat. , 344, 347); Commodity Ciedit Corpovavion Act of March 8, 1938 (gi2 Stat. , 107, 108). 
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statutes exempting only "interest" have a narrower meaning than those cxen'ipt- 
ing "income "; and that this long and recur( e»t legislative practice di "closes a 
clear design on the yart of Congress to draw distinctions and to shape the viirious 
exemptions to suit its differing policy in divers situations. 

Suggestive as this anal&sis is, it is entitled to little weight. No mere c»llaiion 
of other statutes can be decisive in determiniiig what the instant statute ui(;ius. 

- The meaning of each phrase nuist be closely related to tlie tiuie and cir& i»ustiince 
of its use. The phrase "income derived therefrom" as used in section 26 & lc;irly 
has tal-en on coloration from the express exemption for uearly a quarter ce»iury 
of only interest on these bonds. We have no occasion to iutiniate an oi&inio»;is 
to the meaning of other similar statutes. It is suthcie»t here to note that in 
another legislative setting "inconie derived" from bonds may or m;iy not lie 
synonymous with "interest" on bonds. That must necessarily be ilependent 
on a host of factors which only a miiiute scrutiny of the particular legislative 
scheme would reveal. For this reason the fact that the same Congress which 
in 1988 amended section 26 granted an exemption to another Federal instnx- 
mentality couched in the idc»tical language of the original section 26 is r»erely 
a. straw iu the wind. So far as the instant bonds are concerned, that in itself is 
entitled to little weight as a ainst the long stauding express exeinption in suc- 
cessive Revenue Acts of interest alone. 

Respondent also stresses the fact that circ»lars, yrepared and distributed by 
the I&"arm Loan Board "advising investors of the ruerits a»d advantages oi' 
farm loan bonds, "" stated that these boiids aud their incouie were "free from 
all forms of taxation" i»cludiiig the income tax, that "this exemption is com- 
plete, " etc. As we have said, it was found that rcsyondcnt relied upon such 
statemeiits reasonably believing that capital gains would not be taxable. But 
aside froin the fact that those statements are hardly more specific than the 
statute itself, they can not be accorded the weight ot' uniform and long standing 
administrative treatment. " There was no authority for the Board io make 
represeutations that capital gains were or were not tax exempt. That ad- . 

ministrative function resided o»ly in the Treasury. An officer or agency of the 
United States to whom no administra. tive authority has been delegated can not 
estop the United Stiites even by an aflirmative undertaking to waive or surrender 
a public right. (Utah v. United States, 284 U. S. , 584, 545 — 546; )I ilher f('aticnal 
Banlo v. United States, 294 U. S. , 120, 128 — 124. ) 

We return to our conclusion that the weight of these various considerations 
leans to the view that only interest is exempt. The cumulative strength of 
the several factors urged by respondent is not such clear evidence of Con- 
gressional purpose as to make iuappositc the application of the reasoning of 
Willcuts v. Bunn, supra, to this situation. In that posture of the case, re- 
spondent has succeeded only in casting some doubt on the proper construction of 
the statute. Yet those who seek an exemption from a tax must rest it on more 
than a doubt or ambiguity'. (Banfe of Commerce v. Tennessee, 161 U. S. , 184, 
146; 168 U. S. , 416, 428. ) Exemptions from taxation can not rest upon mere 
imylications. (United States Trust Co. v. Helveri&ng, 807 U. S. , 57, 60 [Ct. D. 
1896, C. B. 1989 — 1, 880]. ) As stated by Mr. Justice Cardozo in Trotter v. 
Tennessee (290 U. S. , 854, 856), "Exemptions from taxation are not to be en- 
larged by implication if doubts are nicely balanced. " And see Pacific Co. , Ltd. , 
v. Johnson (285 U. S. , 480, 491). Hence broad, generalized statutory exemp- 
tions have frequently been construed narrowly and confined to those situations 
where the subject matter of the exemption was directly, not indirectly or re- 
motely, involved. (iifurdock v. Ward, 178 U. S. , 189; Hale v. State Board of 
Assessment and, Her&tete, 802 U. S. , 95; United States Trust Co. v. Helcering, 
supra. ) The exemption contained in section 26 of the Farm Loan Act must be 
so construed. 

For these reasons the challenged judgment must be reversed. 

Mr. Justice Rongnrs is of opinion that the judgment should be alarmed on 
the grounds stated by the circuit court of appeals in its opinion below (106 Fed. 
(2(i), 405). 

» Commodity Credit Corporation Act, supra, note 19. 
» Pursuant to the authority vested in the Federal Farm Loan Board by section 8 of the 

Act. » Nor can the casual statement by the Secretary of the Treasury, in the course of a Cou- 
grcssional hearing on the Revenue Act of 1918, to the effect that " Land bank bonds carry 
a wider exemption than Liberty bonds" (S. Hearings, H. R. 12868, Sixty-fifth Congress, 
third session, Part 4, page 117) carry authoritative weight, as it does not even purport to 
bo a discriminating analysis of this problem in its various aspects. 
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A«Tie. xz 2. ' 
l 6) — 1: AVhat included in gross income. 

(Also section 48, Article 48-2. ) 
RL&'VExuE ACT OF 1934. 

1940-49-10505 
6. C. M. 22404 

U here processors sold goods in 1985 under "Charlotte clause" 
c««tracts, in which it was provided that should the Agricultural 
Acliastment Act (48 Stat, , 61) be declared unconstitutioc&al, proc- 
es. . ing taxes include'd in the selling price of goods sold within the 
p& riod of 90 days prior to the decision of the Supreme Court of the 
Cni(cd States invalidating that Act would be refunded or credited, 
liccbilities set up in 1965 on the books of such processors, who kept 
their books on the accrual basis, to take care of such a contingency 
(which actually happened on January 6, 1986) are proper deduc- 
tions from gross income. 

I&econ&mended tha. t I. T. 6148 (C. B. 1967 — 2, 216) be revoked. 

An opinion is requesteR whether I. T. 8148 (C. B. 1987 — 2& 216) 
should bc revoked in viesv of the decision of the Board of Tax Ap- 
pea]s in 5'arcford Cotton cViZZs, Inc. 

& 
v. C'o'znmiwtoner (42 B. T. A. , 

190) . 
In J«ly, 1985, textile manufacturers and other processors in Xorth 

( arolina began to enter into contracts with their vendees containing 
a provisio«known as the ' Charlotte clause, " which provided tha~t 

should the Agricultural Adjustment Act (48 Stat, 81) be held un- 
constit«tional all processing taxes included in the sales prices of 
good, sold within the period of 90 days prior to the date of the deci- 
sion of the S«prelne Court, of the United States invalidating the Act 
wo«ld be repaid or credited to'the vendees. The decision of the Su- 
prccne Co«rt in 6"nited States v. ButZec (297 U. S. , 1) declaring the 
:%gris«]tural Adjustment Act unconstit«tional was renderecl on 
Jan«ary 6, 198. The Sanford Cotton Mills, Inc. , kept its books on 
the accr«al basis. After the Butler decision it reversed an accrual of 
processing taxes which it had not paid to the collector and accrued 
on its books as of December 81, 1985, the amount of $22, 468. 12 as 
credits to the accounts of its vendees under the "Charlotte clause. " 
'l'he processors have contended, as did the Sanford Cotton Mills, Inc. , 
before the Board, that under the circumstances the processor was~ 

under a definite liability at December 81, 1985, either to pay the proc- 
ess(ng taxes to the Government under the Act& or to 1'epay to or 
credi~t the accounts of, its vendees under its contracts with them. 
Therefore, the processors have contended that so much of the liability 
to vendees which became definite on January 6, 1986, as might be 
dec«ted an accrual as of December 81, 1985, should be allowed as a 
ded«ctjon from gross income for 1985 for Federal income tax purposes. 

In I. T. 8148 (C. B. 1987 — 2, 216), involving the " Charlotte clause, " 
it was held that at December 81, 1985, the liability under the pro- 
visions of such clause was a contingent one which could not be held 
to have ripened into a definite, accruable liability before. January 6, 
1986. (Cf. Brotc&n v. HelveH~tet, 291 U. S. , 198, Ct. D. 786, C. B. 
XIII — 1, 228 (1984). ) 

The Board of Tax Appeals held in Sanford Cotton 3filZs, Inc. , v. 
ponznlc'ssc'nicer& supra, that as the obligation of the taxpa& er to repay 
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to the vendee an amount equivalent to the processing taxes involve&i 
in 1985 sales prices affected by the "Charlotte clause" was contem- 
poraneous with the inclusion of such ainount in the sales prices, 
either tlie accrual of so much of the sales prices should liave been 
deferred in 1985 or the accrual of the obligation to repay should be 
deducted from gross income for that year, particularly since the 
decision in the Butler case was rendered shortly after December 81, 
1985, while the taxpayer's bool-s were still open for the year 1985. 
The Board regarded the matter as presenting a practical question of 
clear accounting in a situation where it is more convenient, and 
without any real sacrifice of accuracy, "to treat such a contingent 
accrual as flexible enough to conform to the outcome of the con- 
tingency" which transpired in so short a time after the close of 
the taxable year. The Board stated that an attempted adjustment 
to reflect an event occurring after the books have been closed might 
involve consideration which would probably variously alfect the rule. . 

Such treatment of contingent accruals, which regards the account, - 

ing therefor as a flexible m~atter so long as the books for the taxable 
year remain open, is a departure from the strict rule that a con- 
tingent liability, which is clependent on the last day of the accounting 
period upon a future event, is not a deductible accrued liability for 
the taxable year. (Cf. Brown v. II'eh~ering, supra. . ) It may never- 
theless be that it derives some support from Fatoeus 3lachine Co. v. 
United States (2S2 U. S. , 875, Ct. D. 27S, C. B. X — 1, 424 (1981) ). 

Under the circumstances of this case, it is the opinion of this 
OQice that the decision of the Board should be accepted as to the 
resnlt and applied in the disposition of cases involving accruals 
under the "Charlotte clause. " Consequently, it is recommended tliat 
I. T. 8148, supra, be revoked. 

In view of the f;ict, however, that the decision of the Board in 
sanford Cotton 3fi7la, Ine. , v. Commz'ssionrr, supra, is a d& parture 
from the strict rule that a contingent liability, which is clependent, 
on the last day of the accoimting period upon a fiiture event, is not, 
a decluctible accrued liability for such accounting periocl, it is recom- 
mended that nonacquiescence in the decision of the Bo;ird be 
announced. However, no appeal from that decision will be taken. 

J. P. WENCHEz, , 
Chief Counsel, Bureau of Internal Revenue. 

ARTrcEE 22(a) — 1: What included in gross 
income. 

REVENUE ACT OF 1934. 

1940 — 49 — 10506 
I. T. 8480 

In view of G. C. M. 22404 (page 804, this Bulletin), I. T. 8148 (C. B. 
1987-2, 216) is revoked. 
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APTIULE oo (a) — 1: AVhat inclnf led in gross income. 1&)40 — 50 — 10518 
Ct. D. 14K 

INCOIIE TAX — IIEVENUE A&. T OIr 1934 — nECISION OF SI. PREME COURT. 

1. GRoss IN&'OM)) — GIFT oF NEGGTIABLE INTERKsT CGUPONs — TAXABLE 
To GRANTOR. 

The gift of negotiable interest coupons detached from nego- 
tiable bonds by the owner thereof shortly before their due date 
and delivered to his son, who in the same year collected them at 
maturity, is the realization of income taxable to the donor, under 
the provisions of section 22 of the Revenue Act of 1984. The 
power to dispose of income is the equivalent of ownership of it. 
The exercise of that power to procure the payment of income to 
another is the enjoyment and hence the realization of the income 
by him who exercises it. The dominant purpose of the revenue 
laws is the taxation of income to those who earn or otherwise 
create the right to receive it and enjoy the benefit of it when 
pa M. 

2. CAsE DISTINGUISHED. 

Blai) v. Cn»)r»isaio&&e) (800 U. S. , 5 [Ct. D. 1205, C. B. 1987 — 1, 
175] ) distinguished. 

8. DEclsloN REvERBED. 

Decision of the United States Circuit Court of Appeals, Second 
Cir&. uit (107 Fed. (2d), 006), reversing decision of the I. nited 
States Board of Tax Appeals (89 B. T. A. , 757), reversed. 

SUPREME COURT OF THK UNITED STATES. 

Guy T. IIel& e) f))g, petitio»er, v. I'a«/ R. 6. Ho&'si. 

[61 S. Ct. , 144. ] 
Ou writ of certiorari to the United States Circuit Court of Appeals for the Second Circufh 

[November 25, 1940. ] 

OPINION. 

Mr. Justice SToNE delivered the opiniou of the C»urt. 
The sole question for decisiou is whether the gift, during the douor's taxable 

Vear, of interest coupons detached from the bonds, delivered to the donee aud 
later in the year paid at mal uritv, is the realization of income taxable to the donor. 

1'084 and 1085 respondent, the owner of negoiiable bonds, detached froln 
negotiable interest coupons shortly before their due &b)te and delivered 

them as a gift to his son who in the same year collected them at maturity. 
Tl)e ('ommissioner ruled that under the applicable section 22 of the Revenue Act 
of 1084 (48 Stat. , 660, 686), the interest pavments were taxable, in the years 
when paid, to the respondent douor who reported his income on the casll 
receipts basis. The ci)cuit court of appeals reversed the order of the Board of 
Tax Appeals sustaining the tax. (107 Fed. (2d), 906; 89 B, T, A, , 757. ) 
grant&. d certiorari (800 U, S. , 6;&0), because of the importance of the questiou iu 
the administration of the revenue laws and because of an asserted couflict in 
principle of the decisi»u below with that of Luc&)a v. Easel (261 U. S. , 111) aud 
with that of deci. ions by other circuit courts of appeals. (See Iffshop v. Co»— 
r»iaaio»cr, 54 Fed. (2d), 208 [Ct. D. 477, C. B. XI-1, 164 (1981)]; Dickey v. 
E«&»rf, 5&&l& F& d. (2d), 017, 021; Va)) Meter v. Co»&)»fssio»c). , 61 Fed. (2d). 817 
[Ct. D. 67;), C. B. XII — 1, 207 (1988) ], ) 

The c»urt i&elow thought that as the consideration for the coupons harl 
passed to the oblign)', the donor had, by the gift, p&)rted with all control over 
th&m and their payment, and for that reason the case was distinguishable from 
I noas v. Earl, supra, and B«rr)et v. Lei»4»gcr (265 U. S. , 186&), where 
assignment of &ompensaiinn for services had preceded the rendition of the 
services, and where the income was held taxable to the donor. 

The holder of a coupon bond is the owner of two independent and separaifle 
kinds of right. One is the right to demand and receive at maturity the prin&')pal 
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amount of the bond representing capital investment. The other is the right to 
demand and receive interim payments of interest on the investment in the 
amounts and on the dates specified by the coupons. Together they are an obliga- 
tioii to pay principal and interest given in exchange for mouey or property which 
was presumably the consideration for the obligation of the bond. Ilere respond- 
ent, as owner of the bonds, had acquired the legal right to d&mand payment at 
maturity of the interest specified by the coupons and the power to command its 
payment to others which constituted an economic gain to liim. 

Admittedly not all economic gain of the taxpayer is taxable income. From 
the beginning the revenue lau. s have been interpreted as defining "realization" 
of income as the taxable eveut ratlier than the acquisition of the right to receive 
it. And "realization" is not deemed to occur until the income is paid. But the 
decisions and regulations have cousistently recognized that receipt in cash or 
propertv is not the only char;icteristic of realization of income to a taxpayer on 
the cash receiprs basis. IVhere the taxpayer does not receive payment of 
income in money or property realization may occur wlien the last step is talien 
bv which he obtains the fruition of the economic gain which has already accrued 
to him. (Old Colony Trust Co. v. Coinmissioner, 279 U. S. , 716 [Ct. D. 80', C. B. 
VIII — 2, 222 (1929) ]; Cortiss v. Boir&'i s, "81 U. S. , 876, 878 [Ct. D, 188, C, B. IX — I, 
254 (1980)]. Cf. Burnet v. )Veils, 289 U. S. , 670 [Ct. D. 688, C. B. XII — 1, 261 
(1988)]. ) 

ln the ordinary case the taxpayer who acquires the right to receive income is 
taxed when he receives it, regardless of the time when his right to receive pay- 
ment accrued. But the rule that income is not taxable until realized has never 
been taken to mean that the taxpayer, even on the cash receipts basis, who has 
fully enjoyed the benefit of the economic gain represented by his right to receive 
income, can es&. ape taxation because he has not himself received payment of it 
from his obligor. The rule, founded on administrative convenience, is only one 
ot postponement of the tax to the final event of enjoyment of the income, usually 
the receipt of it by the taxpayer, and not one of exemption from taxation where 
the enjoyment is consummated by some event other than the taxpayer's personal 
receipt of money or property. (Cf. Alumint&m Castings Co. v. Routzabn, 282 U. S. , 
92, 98 [Ct. D. 270, C. B. X — 1, 852 (1981)]. ) This may occur when he has made 
such use or disposition of his power to receive or control the income as to procure 
in its place other satisfactions which are of economic worth. The question here 
is, whether because one who in fact receives payment for services or interest 
payments is taxable only on his receipt of the payments, he can escape all tax 
by giving away his right to income in advance of payment. If the taxpayer 
procures payment directly to his creditors of the items of interest or earnings 
due him (see Old. Colony Trust Co. v. Con&missioner, supra; Bowers v. Kerbauga 
Empire Co. , 271 U. S. , 170 [T. D. 8881, C. B. V — 1, 199 (1926) ]; United, States v. 
Ifirby Lun&ber Co. , 284 U. S. , 1 [Ct. D. 420, C. B. X — 2, 856 (1981) ] ), or if he sets 
up a revocable trust with income payable to the objects of his bounty (sections 
166, 167, Hevenue Act of 1934, Gorliss v. Bowers, supra; cf. DicLey v. Burnet, 
56 Fed. (2d), 917, 921), he does not escape taxation because he did not actually 
receive the money. (Cf. Douglas v. Willeuts, 296 U. S. , 1 [Ct. D. 1041, C. B. 
XIV — 2, 250 (1985)]; Eetvertng v. Chffor&t, 809 U. S. , 331 [Ct. D. 1440, C. B. 
1940 — 1, 105!]. ) 

Underlying the reasoning in these cases is the thought that income is "real- 
ized" by the assignor because he, who owns or controls the source of the income, 
also controls the disposition of that which he could have received himself and 
diverts the payment from himself to others as the means of procuring the satis- 
faction of his wants. The taxpayer has equally enjoyed the fruits of his labor 
or investment and obtained the satisfaction of his desires whether he collects 
and uses the income to procure those satisfactions, or whether he disposes of 
his right to collect it as the means of procuring them. (Cf. Burnet v. Wells, 
supra. ) 

Although the donor here, by the transfer of the coupons, has precluded any 
possibility of his collecting them himself he has nevertheless, by his act, procured 
payment of the interest, as a valuable gift to a member of his family. Such a 
use of his economic gain, the right to receive income, to procure a satisfaction 
which can be obtained only by the expenditure of money or property, would seem 
to be the enjoyment of the income whether the satisfaction is the purchase of 
goods at the corner grocery, the payment of his debt there, or such nonmaterial 
satisfactions as may result from the payment of a campaign or community chest 
Contribution, or a gift to his favorite son. Even though he never receives the 
money he derives monev's worth from the disposition of the coupons which he has 
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used:is u&oue& or &uouev's woitb iu the pin& iuing of a satisfaction which is pro- 
cnrrible n&&ly l&y the expendiinrr of mon& v or ruoney's rvnrtl&. The eujnyment of 
the e& nunuiic b&iuefit;&«rnii&g i&i him liy virtue of his acqiiisiiion of the coupous 
is reiiliz& d;&s completely a. it would have been if he had collected the interest 
iu doll: »;: and expeuded them for a»y of the purposes uaiued. (Bur»ct v. IVell», 
sr&pl'a. ) 

ln a real sense he h;&s enjoyed compensation for money loaned or services 
r& ii&iered arid ii&&t any the less so be& ause it is his only reward for them. To say 
that one who has made a gift thus derived from interest or earnings paid to his 
donee has iiever enjoyed or realized the fruits of his investment or labor because 
he h:&s;i. . i-n& d th&un instead of collectin" them himself and then p:iving them 
over to thc donee, is to nffrout &. or»mon understanding and to deny the facts of 
couiuioii exlierience. Common understandiug and experience are the touchstoues 
for the inte& pretation of thc revenue laws, 

The power to dispose of income is the equivalent of ownership of it. The exer- 
cise of that po&vc&' to p&ocure the piiynient of income to another is the enjoyment 
and he»ec the realiz;itiou of the i!i& nme by him who exercises it. 6'e have had 
no ditficnlty in applying that proposition where the as, i »ment preceded the 
renditiou nf the services (1. »& nu v. Eu& l, supra; Hu& &«t v. Le, »ir&ger, supra), for it 
was recoguized iu the Leininger case that in sn&h a case the rendition of the 
sr rvice by il&e assign&ir was the &ueans bv vvhich the income wiis controlled by the 
donor and of making his &issigmnent effectiv&. But it is the assignment by which 
the disposition of. inconie is con&rolled vvhen the service precedes the assignment 
aud iu both eases it is the exercise of tlie power of disposition of the iuterest or 
compensatiou with the resulting payinent to the donee r&hich is the enjoyment by 
the donor of income derived froui tliem. 

This was emphasized iu Ht&&ir v. Co»&missio»er (300 I]. S. . 5 [Ct D 1206 
C. B. 1937 — 1, 176] ), on whir h respondent relies, where the distinction was taker& 
beiweer& a gift nf income derived from an obligation tn pay coinpensation and 
a. gift of iucome-producing propertv. In the circum. 'iauces of that case the 
right to income from the trust property was thought to be so identified with the 
equitable ownership of the propertv from vvhich alone the beneficiary derived 
his right to receive the income and his power to command dispositio~ of it 
that a gift of the iucoiue bv the beneficiary becauie eficctive only as a gift of 
his ownership of rl&e propertv producing it. Since the gift was deemed to be a 
gift of the property the inconie from it was held to be the income of the 
owner of the liropcrty, who was the donee, not the donor. a refinenient ivhich 
was unne& essary if re, . poudent's contention here is right, 1&ut oue clearlv inap- 
plicable to gifts of interest or wages. Iinlike incoine thus derived fronr 
obligati&m to pay interest nr compeusation, the income &if the trust was regarded 
as no mor& the income of the douor thau would be the rent from a lease or a 
crop raised on a farni after tl&e leasehold or the farm had been gi&eu away. 
(Hint& v. Coi&!»iiaaioi&ei, supra. 12. 13 aud cases &ited. See a!. n Ret»e&l;e v. 
8»&ttt&, "»9 Ii. S. , 172, 177 [&'t. D. 664, C. B. XII — 1, 236 (1033)], ) 1yt 
held without. deviation tlmt where tlie donor r&taiiis control of the trust prop- 
erty the incouie is taxable to him a)(hough paid to the donee. (Co&tiss v. 
Hn&&. e&s, supra. Cf. Helve&'i»g v. Cll f(o&'&t. supra. ) 

The dnmiuant purpose of the reveime laws is the taxation of incon&e to those 
who curn or otbenvise create the right to rec& ive it aud enjov the benefit of 
it v-hen paid. (See t'nrffaa v. Hoineirn supra, 378; Bur»&t v. Cugge»t&ei»&, 233 
U S, 280, 283 [Ct. D. 636, C. B. XII-I, 374 (1933) ]. ) The tax )&&id by the 
1034 Revenue Act upon income "derived froru "' "" " wages or compensa- 
tion for personal service, of wliatcver kind. and in wliatever form paid, 

; also from interest "' * *" therefore can not fairly be interpreted 
as not applviug io income derived from interest or conipeusation when he who 
is eutit)ed to receive it malres nse of his power to dispose of it in procuring 
satisfactinns which be v nnid other&vise procure only by the use of the money 
when received. 

It is the statute which taxes the incnme to t!&e donor although paid to his 
donee. (Lueaa v. 1&;«rl, supra; Barnet v. Let»i»ger, supra. ) True, in those cases 
the sc vice which crea. ted the right to income follovved the assignment aud it was 
argu:ible that in point of legal theory the right to the compensation vested instan- 
taneously in the assiguor when paid although he never received it; while here 
the right of the assiguor to receive the income antedated the assignnicnt which 
transferred the right and thus precluded such an iustantaneous vestiug. But 
the statute affords no basis for such "attenuated subtleties. " The distinction 
was explicitly rejected as the basis of decision in Lucaa v. XarI It should be 
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rejected here, for no more than in the Earl cas«can the purpose of the statute to 
«x the iucome to him Ivho &uiriis. Or creates and eujnys it be escaped by "an- 
ticipatory arrangements however skil)fully devised" to prevent the income from 
ve. ting even for a secoud in the donor. 

&or. ts it p«)' &iv& d that there is any adequate basis foi distinguishing betiveeu 
the gift of i»(er«st coupons here and a gift of salary or cnnimissions. Tlie owner 
of a negotiable bond aud of the investnient which it represeuts, if not the lender, 
stands in the place of the leuder. When, by the gift of the coupons, be hiis 
separated his right to interest payments from his investment and procured th» 
pavment of the interest to bis donee, he has enjoyed the economic benefits nf 
the income in the same mauuer and io the same extent as tliough tlie ti;iusfer 
Were Of «arningS and in bnrh &as&. the impnrt Of the . tain&&. ia that tli« fruit iS 
not to be attributed to a diftereut tree froiu th;it ou which it gr«iv. (See Ln& as v. 
EII I' t, supra, llo. ) 

Reversed. 

ILRTlcr. E 20(a) — 1: %Chat inclu(le(]. in gross income. 1040 — 50 — 10 )19 
('. (. D. ]-I;] 

IXCOIIF. TAX — REVEXEE AC'I' OF lsas — DECISIOV OF SEPRI'. IIE CAI'PT. 

1. Gaoss Ix& nh&E — Rxxeivhr. ('Olhrrssrovs — Assrcvh&FST AFTER Tr R- 

h(IFATIox oF AGES('v ( oxTR. I&'T — TAX xnlw To AssIGivoR. 
Rene(val cnmruis. lions to become payable to a life iusurance agent 

for services vvhich had been reudered, assi„ned bv bimufter tli« ter- 
mination of his age)icy contracts and s&rvic«s s ag«ut, cousii&ut« 
income taxable to the assignor under the provisions of scctiou 22 nf 
tbe Revenue Act nf 1982 in the year when such comurissions ivei'&. 

I aid, (vhere uo purpo-e of the is-ignments appears other than t&i 

coufer on the as !gnees the poner to collect Ilie cnrumissions as aiid 
when they became paviilile. 

2. DE«I RIox FOILow) D. 

He(carina v. Hn) st, decided by this Court ou ignveurb«r 25, 1240 
[CI. D. 147". page 20(', this Bulletin], followed. 

8. Dxcisu)x REvERSED. 

Decision nf the llnited States (". ircuit ( &iurt of Appea's, Second 
Circuit (110 Fed. (2d), 7 7), reversin decision of the Hnited Stuics 
Board of Tax Appeals (89 B. T. A. , 5~3), rever. &-. d. 

SL'PREhrE CGI. RT QF TIIE ( vITED STATEs. 

(Fug T. Helcering, Commissioner of I&)te) Iral Here)&ac, petitiori& r, v. Gerald g. 
Eubanl;. 

[01 S. Ct. , 149. ] 
On writ of certiorari to the I. uited States Circuit Court of Appeals for the Second Circuit. 

[November 25, 1()40. ] 
opivInx. 

Nr. Justice STOSF. delivered the opinion of the Court. 
This is a companion «ii. e to y&L 27, IIetrei'(ng v. FIorst, deci&led this day 

[Ct. D. 1) 2, page 206, this Bulletin], and preseuts issues not distinguishable 
from those in that case. 

Respondent, a general life insurance agent, after the termination of his 
agency contracts and services as agent, made assignments in 1024 and 1026 
respectively of renewal commissions to become payable to him for services 
which had been rendered in writing policies of insurance under two of liis 
agency contracts. The Cornmissiouer assessed the renev(al commissious paid 
by the companies to the assignees in 1963 as incnine taxable to the assignor 
iu that year under the provisions of the 1932 Revenue Act (47 Stat. , 109), 
section 22 of. which does not differ in any respect uow material from section 
22 of the 1984 Revenue Act involved in the Horst case. The Court of Appeals 
for the Second Circuit reversed the order of the Board of Tax Appeals sus- 
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taiuing tbe assessment. (110 Feel. (2d), 787; 89 B. T. A. , 588. ) We granted 
certiorari &h udiei 14, 1940. 

No puipose of the assi uments appears other than to confer on the assignees 
ihe poIvir to collect the commissions, which they did in the taxable year. 
The Gov&. ruineut and respondent have briefed and argued tbe case here on 
the assuiuption that ihe assignments were voluntary transfers to tbe assignees 
of the right to collect the commissions as and when they became payable, 
arid the recoid afiords no basis for any other. 

For the reasons stated at length in the opinion in the Horst case, we hold 
that the commissions were taxable as income of the assiguor in the year when 
paid. The judgment below is reversed. 

SECTION 22(b). — GROSS INCOME: EXCLI, SIOXS 
FROM GROSS INCOME. 

ARTlci, x 22 (b) (2) — 2: Annuities. 

REVEiVI E ACT OF 1934 AND PRIOR REVENT"E ACTS. 

Anlolmts received under so-called endowment, inconle, and final 
'sum policy. (See I. T. 8402. page 57. ) 

SECTION N(c). — DEDIICTIONS FROM GROSS 
INCOME: TAXES GENERALLY. 

ARTici E 23(c) — 1: Taxes. 1940-52-105M 
G. C. M. 22454 

REVENT;E ACTS OF 1928, 1932, AND 1934. 

Heal estate taxes in Nebrasl-a accrue, for Federal income tax 
purposes, when they become a charge against and a lien upon the 
land taxed rather than on the date as of which they are assessed. 

Heco1nmended that I. T. 2849 (C. BC XIV — 1, 60 (1985) ) be modi- 
bed. 

An opinion is requested whether the conclusion reached in I. T. 2849 
(C. B. XIV — 1, 60 (1985) ) should be followed in view of the decision 
of the Circuit Court of Appeals for the Eighth Circuit in Heltiering 
v. Schitn»i&" et aL (114 Fed. (2tl), 554 I Ct. D. 1475& page 211, this 
Bulletin] ) . 

It was held in the Schimmel case that Nebraska real estate taxes 
accrue, for Federal inconle tax purposes, when they beconle a charge 
against and a lien upon the land taxed rather than on the date as of 
which they are assessed, as held in I. T. 2849, supra. The court relied 
on Lijson et al. v. Commissioner' (98 I'ed. (2d) i 508, Ct. D. 1409, C. B. 
1969 — 2, 198, certiorari denied, o05 U. S. , 662), in which it divas held that 
Ical estate taxes accrue in Minnesota when they become a lien on the 
leal estate. The decision in the Lifson case contains reasoning con- 
tr;iry to the Bureau position that generally State property taxes accrue 
on the date as of which the assessment of the tax is made. (See 
G, C M, 15605, C. B. XIV — 2, 80 (1%5) i and rulings cited therein. ) 
Howeveri upon the basis ot the Lifson decision, the Bureau changed 
i(8 rule as to the accrual date of real property taxes in Minnesota, 
but held that such decision should not affect existing rulings as to the 
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accrual elates of taxes in other States. (G. C. I&f. 21878, C. B. 1989 — 2, 
82. ) According&'ly, (he clecisi&&n in the Schimmel case will not be given 
general al&plic;ttion but will be applied only iu cases involving real 
propeI'tI (axes in Nebraska. In determining the accrual date of prop- 
erty taxes in other States or in deterlninin~g the accru;ll elate o]. 

' 
per- 

sonal property t;txes in Nebraska, existi»g Bureau rulings with regard 
thereto are nc&t to be considel Pcl as a]Tected by (he Schimmel clecisio». 

It, is recommenclcd (hat I. T. 2849, supra, which is inconsistc;lt. with 
the Schinnnel decision, be nIodified to accord thercivi(lt. 

J. P. |&VE&XCIIEL, 
C~~'ef C ottttsel& Bttrectu of Internet/ Eeventte. 

ARTICLE 28(c) — 1: TaxeS. 

REVENUE ACTS OF 1028, 1032, AND 1934. 

1940 — 52-[05&88 
I. T. 8487 

I. T. 2849 (C. B. XIV — 1, 60 (1985) ) is modified to accord with the 
conclusion reached in G. C. M. 22454 (page 210, this Bulletin). 

ARTIcLE 28(c) — 1: Taxes. 1940-M-10584 
Ct:. D. 1475 

INCOXIE TAX — REVENI. E ACT OF 1932 — DECISION OF COURT. 

1. DEI&ITcTICN — TAxrs PAID 0R AccRUED WITHIN TAxABLE YEAR — C&Tv 
HEAL ESTATE TAXES — LIEN — NEBRAsKA LAw. 

The owner of real estate in a city of the metropolitan class in the 
State of Nebraska who kept his accounts and fflpd his income tax 
returns on the accrual basis was entitled to a deduction in 1032 for 
city taxes paid on the propertv in that year, although assessmcnt and 
levv were made in 1031, since under Nebraska law such taxes be- 
come due and a lien on the property on May 1 of the year following 
the year of assessment and levy. 

2. DEcISICN AFFIRMED. 

Decision of the United States Board of Tax Appeals (1030) (30 
B. T. A. , 080) affirmed. 

UNITED STATEs CIRcI IT CCURT oF APPEALs FoR THF. ZIOH'rH CIRCUIT. 

Crny T. Licircring, Con&missioner of Internal Jtevet&ne, petitiot&er, v. Jfary 
Schimmei, and . ihra"n Q. Sci&immel, Ea'ecato&'s of the Estate of Chas les Schi&nmet, 
Deceased, ' res non d en ts. 

[114 Ycd. (2d)) 554. 1 

On petition to review decision of the United States Board of Tax Appeals. 

Before SANBORN, TIIOMAS, and VAN VAI. KENBUROH, Circuit Judges. 

[September 13, 1040. ] 

OPINION 

VAN VALKENBUROH, Circuit Judge, delivered the opinion of the court. 
This is a proceeding to review a decision of the Jdoard of Tax Appeals. It 

involves solely the question of when, for the purpose of taking a deduction from 
x See 6. C. M. 22454, page 210, this Bulletin. 
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incouie by a t;ixpayer on tile;ice! ual basis, general city taxes on ri al estate in 
cii i&a of the nietropolitan & i(isa in Nebraska, accrue. 

A'1 st lpilla ted: 
"1&nriiig tlie t;ixable y& ir 1032 Charles Schimmel (the taxpayer, now deceased) 

was;1 resident of the State of N& braska, wherein he owned and operated the 
Blacl(stone Hotel in the & iiy of Omaha, county of Doug)as, whi(h city was at all 
tiiu& s here nlaterial a ciiy of the metropolitail class as d&. fined by the laws of the 
St a tc of Ne br a ska. 

"1&uring the y(;ir 1032&, and for several years prior and subsequent thereto, 
the iaxp;iyer kept his books of account arid filed his I'ederal income tax returns 
oil 1 he a('crual basis. 

!& If! 

"It lvas further agreed before the Board that section 514 of chapter 14 of tile 
('&&uq&ile&1 Statutes of Nebr;iska provides that city taxes shall be assessed and 
levied a year in ad!", iii&e of the year in which they are paid and that in respect 
of the hi&vs of N&1&i;iska iu eÃhct duriiig the year 1032 in the city of Omaha, Nebr. , 
the cityreal estate aiid p& rsoiial taxes were assessed and levied a year in advance 
of thc year in wliich they !ver&* paid, the assessulent being made on April 1 of 
each year for the following year. City real estate aud person;il taxes were 
levied in the yeai before the year in which th& y became due. City real estate 
tiixc; became a lien on JIay 1 of the v&;ir iu which they were due, being the year 
after the year of a-. a&ssni&nt and levy. i"ity p&rsonal taxes became a lien on 
November 1 of the year in which they were levied. bciiig the year before the 
yei!r in which they were due. City real estate mid per. anal taxes bees!ne due on 
;it: y 1 nf the veiir after the year they vvere assesse(l and levied, aud became delin- 
quent on July I, or two months after they were due. " 

As stated by conn el for botli parties in their briefs. there is but one question 
involved in this appeal. The Board of Tax Appeal. , hol(ting that tlie taxpayer's 
103'& city t;ix& s on real estate accrued iu 1932, when such taxes becanic due and 
a first lieii upon the property, upheld the taxpayer in his claim of deductiou for 
that c;ilend;ir vear, an&1 a&cordingly reduce&1 the amount of deficieucy to $1, 985. 48 
from &he amouiit of t(2. 387. 0». determined bv the C&nnmissioner. '1'he Cornmis- 
siolle ' cl&1111&s thE de('ls oil of tile Boai'd is el'ioileous t&e('aLlse the cliy I' &' ll estate 
taxes wliich be&arne due;!nd. were paid iu 1932 aud were dedncted in the tax- 
payer's 103'& return. were levied in 1031. 

The taxp;&yer's Fedeial income tax returns for the calendar year 1032 con- 
tained debits on his reseive account for payment of t!xes other than 1032 city 
real estate taxes. Siiic& the issue here is confiiied to the latter, the others may 
be disregiird(d. Iu these returns th& taxpayer list&. d for reduction 1932 citv real 
estate taxes»; id Julv I, 10''32, in the sin&&unt of $10. 380. 76; while the amoilnt of 
$8, &&7&l, 10 i&ltowe&1 by the Comiilissioiier as . accrued in 1032 represented 1033 city 
Ie:&1 estate taxes ivliich were asse~se&1 a»d levied in 1032, but which were paid 
on July, '31, 1033. AY&. have not here before us a col ditiou where taxes were 
assesvcd and h;&d become liens upon the lands vvhile in othe'r oivnerships and 
v;ere paid bv the new owne&, &fier 1&cqnisition. Charles Schimuiel was the owner 
of the citv propeitv when the assessment was nrade, when the tax lien accrued, 
and when the tiixes w &re paid. And it was this owneiship of the property on 
ofay 1, 1092&. whe:& such taxes became due and a first lien upon it, that in the 
opiliion of the Board of Tax Appeals, determined the right of the taxpayer to 
claiiu in his i032 returi& deduction for . n& h taxes paid in 1032. 

IVe thiiik the underlving purpose of the Congress in euacting p;iragraph 13d 
of ihe Revenue Act of 1016 ich. 463, 30 Stat. , 7»ii, et sec. ), authorixing (he tax 
reinru to be niadc on the basis on wliich the taxpayer's books were kept. provid- 
ing only that thc basis was one reflecting in& ome, shonld have a &1e«isive bearing 
upon the decisiou of the question here presented. The Snpreme Court, in l, &(ited 
States v. A»(fc&. eo&& (200 U. S. , 42-". -140 [T. D. 3839, C. B. V — 1, 179 (19'&0) ] ), has 
made a vei y clear st:ii( ment of thai purpose: 

"It was to ellable taxpi!y(rs to keep their books and nlake their returns accord- 
ing to s& ientifiic accoimting principles, by charging against inconie earned during 
tile t;ixiible period. the expenses incurred in aud properly attributable to the 
process of earuiug income during tliat period. " 

The record sustaiiis the claiin of the taxpaver that his books and the returns 
based thereon "charged agiiinst iiicome earned during the taxable period the 
expenses in! urged in an(1 properly attributable to the process of earning income 
duriiig flint pe& iod. " This being so, the purpose at least of the congressional act 
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has been satisttqd. We are, therefore, relegated to an ex;imination of the appro- 
priate mechanics Incidental to the execution of this taxiug law. In so doing we 
are to decide whether, nader the Nebraska law, the assessment and levy in ! 'J, &1 

or the Impressment of the tax lien in 1932, coupled ivith the ownership of the 
property, was the event which deter'inincd the taxpayer's liability for Dmalia 
city real estate taxes, and therefore, the year in which such taxes accrued and 
were deductible, The Board found this issue in favor of the taxpayer. 

It is conceded that, iu Nebraska, no personal liability exists at any tiine for 
the payment of real estate taxes, and this court in Lifson et al. v. 6'o»i»&ilsio»& r 
(98 Fed. (2d!, 508 [Ct. D. 1409, C. B. 1939 2, 198], certior'ari denied, 30o U. S. , 
662) has held that such taxes "accrue in Miunesota when they become a charge 
against and a lien upon the land taxed, " aiid that the taxes in that case a«crued 
when they became a lien on the real estate. Such, we have seen, is the rule iri 
Nebraska. 

Coucurrence in the principle announced by the Board of Tax Appe;ils is to be 
fouud in the decisions of other circuits; Il alsh-sir Uai&c Co. v. Co»&»!i»st&&rirr 
(6 Cir. , 97 Fed. (2d), 983), Commissioner v. PIestcheeff (9 Cir. , 100 I ed. (2d), 02 
[Ct. D. 1110, C. B. 1939 — 2, 200] ), C&»»»&issio»e& v. Patri«it Cudah y Co. (7 Cir. , 10' 
Fcd. (2d), 930 [Ct. D. 1411, C. B. 1939 — 2, 202] ), and in mauy other cited cases. 

We ihink the apparent conliict in the decisions arises chiefly in the applicatiou 
of the rule to the facts of the special cases rather than to disagreemcnt with the 
rule itself. It follows that the decision of the Board of Tax Appeals should be 
approved and aihrnied, and it is so ordered. 

ARTIcLE 28(c) — 2: Federal ch!ties alld excise 
taxes. 

REVEXL'E ACT OF 1932. 

1940 — 44 — 10409 
I. T. 3422 

Processing taxes collected by the vendor froni the vendee, pursuant 
to the provisions of section 626 of the Revcuue Act of 1932 (now 
section 3447 of the In(i riial Pevcuue C»&le), and paid to the Un!!ed 
States by the vendor are deductible for Federal income tax purposes 
ouly by the vendor. 

lim. 3988 (C. B. XI — 2, 25 (1932) ) modified. 

ihfimeograph 8988 (C. B. XI — 2, 25 (1932) ) has been given recon-. -id- 
eration in view of the decision in the case of Zt'nstnastcr Bering Co. 
v. Corn:mt'ssioncr (109 Fed. (2d), 788). 

The, next to last paragriiph of ([imeograph 3988. under the heading 
"Title IV — 'iianufacturers' Excise Taxes, " provides as follows: 

In accordance with the provisions of sectiou 625, if any person has, prior to 
Slay 1, 1932, made a bona tide contract for the sale, after the tax takes effect, 
of auy article in respect of v;hich a tax is iinposcd under this title of the Act, 
and such contract does not permit the adding to the amount to be paid there- 
under of the v. hole of such tax, then (unless the contract prohibits such addi- 
tion) the vendee shall, in lieu of the vendor, pay so much of the tax as is not 
permitted to be added to the contract price. It follows, therefore, that in sin li a 
case the tav, although collected by the vendor fiem the vendee, (s actually lei-led. 

against the vendee and conscguently is deductible from the gross in& a»le of t)ic 
vendee. [Italics supplied. ] 

In the Zinsmaster Baking Co. case, supra, the Processing Tax Board 
of Review held that the processing taxes collectible by the vendor from 
the vendee, pursuant to the provisions of sect! on 625 nf the R, evenue Act 
of 19M (now section 8447 of the Internal Revenue Code), are taxes 
imposed upon the first domestic processor, and) therefore, the vendor, 
and not the vendee, is the taxpayer. The decision of the Board was 
sustained by the Circuit Court of Appeals for the Eighth Circuit. 

The Bureau holds that Federal excise taxes upon the manufacture, 
sale, or distribution of any commodity are deductible, for Federal 
income tax purposes, only by the person, firm, or corporation upon 
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whom such taxes are t'»& posed. The Zinsmaster Baking Co. case clearly 
establishes that the vendor, and not the vendee, is the. taxpayer in such 
cases falling unrlei section 625, supra. 

In view of the foregoing, Mimeograph 8988 (C. B. XI — 2, 25 (19M) ) 
is modified by substituting for the next to last paragrapll under the 
heading "Title IV — Manufacturers' Excise Taxes" (beginning "In 
accor&la~nce with the provisions of section 625") the following para- 
graph: 

In accordance with the provisious of section 625, if any person has, prior to 
May 1, 1032, macle a bona fide contract for the sale, after the tax takes effect, 
of anv article in respect of which a tax is imposed under this title of the Act, 
aud such contra&. t does not permit the arl&liug to the amount to be paid there- 
und&r of the whole of such tax, then (miless the contract prohibits such addition) 
the vei«lee shall, in lieu of the vendor, p;&y so much of the tax as is not permitted 
to be added to the contract price. Althn&rgh thr. tars is &nilciirrl by thr rendnr 
from, the & r'»d&'v, it is art»ally lc&i&'rl agi&i»st the ee»dnr anil cnnsr &I»&'ntly is 
dcd»&tible n»ly from. the gross i»i»mr of the r&»iln&. It is ra&ay»ized, nf &o»rse, 
that the a»&n»»t paid to the r&&rdr» &r»&stii»tes a» addition tn the pnrchasp prl&'e 
and &nay bc tr&h&. » i»to &r&»sir)&&»tin» in comp»ti»g the cost of goods sold d»ring 
the tazable year. [Xew material in italics. ] 

SECTION 23(e). — DEDUCTIOXH FRO'&I GROSS 
IiACOME: LOSSES BY IXDIVIDUALS 

ARncEE 28(e) — 1: Losses by individuals. 

REv&'. x&'1" hcT OF lais, 

194&) — 41 — 1() l4 9 
G. C. 1f. 22272 

The subletting of an apartnient by a tenant who is re&)uired to 
el&ange his residence to auotlier city is a "transaction entered into 
for profit. " A loss s&istaine&1 in such a transaction is deductible 
for I&ederal iiicome tax purposes. 

Recon&mended that 0. D. 42 (& . B. 1, 124 (I&&19) ) be revol-ed. 

Advice is requested whether tlie conclusion reached in O. D. 42 
(C. B. 1, 124 (1919) ) is correct;. 

Tlie ruling published as O. D. 42, supra, holds that the subletting 
of an apartnlent by a tenant who is required to change his residence 
to another city is not a "transaction entered into for profit" under 
section 214(a)5 of the Revenue Act of 1918, and, therefore, a loss 
sustained through such a transaction is not cleductible from gross 
lncolne. 

In IA&'nep v. Tt'n, dfe (276 U. S. , 582: T. D. 4212, C. B. VII — 2, 2&2 
(1928)) the Supreme Court of the United States held that ivlhere 
property pui chased by a taxpayer as his personal residence is later 
appropriated exclusively to the production of taxable income a loss 
resulting from its sale is deductible from gross income under section 
214(a. ) 5 of the Revenue. Act of 1918; and that the basis for determin- 
ing the amount of the de&hlctible loss is the fair market value of the 
pr~operty when appropriated to the production of taxable income. 
The Court, stated that the words, "any transaction entered into for 
profit, " as used in section 214(a) 5, supra, are broad enou«h to embrace 
any action or business operation, such as that with which the Court, 
was concerned, by which property previously acquired is devoted 
exclusively to the production of taxable income. 



215 [$ 23(k), Art. 23(k) Ii 

In Sehmidlupp v. commissioner (96 Fed. (2d), 680) the facts 
& ere tliat the taxpayer had leased and occupied an apartment which 
he abandoned, moving to another. Because he was still responsible 
for the lease of the first apartment, he retained a broker in an 
attempt to dispose of it, Iie was unsuccessful and deducted the 
rent paid for the first alrartmcnt as a loss incurred in a transaction 
entered into for profit. The Court sustained the Board of Tax 
Appeals in disallowing the loss. In its opinion the Court cited 
the case of EIeiner v. Tinrile, supra, and said that tliere existed a 
di8erence between a house actually let and one unsuccessfully put 
upon the market. After citing other cases to the eiTect that only 
"in actual letting creates a 'transaction', " the Court stated that, 
"only then does it become impossible for the owner. to resume his 
original occupation. " 

The case of Heine' v. Tin&lie, supra, lays down the test that the 
transaction is entered into for profit when there is an actual appro- 
priation of the property for rental purposes. The language of 
the Court in Sohmuflapp v. Comnuagiorar, supra, indicates that the 
same reasoning should be applied to an apartment which has been 
leased and then sublet by the original lessee. It is the opinion of 
this oilice, therefore, that O. D. 42 is in confiict with the principle 
announced by the Supreme Court in Hei ner v. Tindle, supra. 
Accordingly, revocation of O. D. 42 is recommended. . 

J. P. WENCHEI. , 
Chief' Coun3el, Bureeu of Interne/ Revenue. 

ARTIC~ 28(e) — 1: Losses by individuals. 

REVENUE ACT OF 1913 

1940-41-10450 
I. T. 8416 

In view of G. C. M. 22272 (page 214, this Bulletin), O. D. 42 (C. B. 
1, 124 (1919) ) is revoked. 

SECTION 28(k). — DEDITCTIONS FROM GROSS 
INCOME: BAD DEBTS. 

ARTICLE 28(k) — 1: Bad debts. 

REVENUE ACTS OF 1932 AND 1934. 

Regulations 77 and 86, amended. (See T. D. 4978, page 75. ) 

ARTICI, E 28(k) — 1: Bad debts. 

REVENUE A. CT OF 1934 AND PRIOR REVENUE ACTS. 

Recoveries of bad debts charged OB in prior years. (See G. Q M. 
22168, page 76. ) 
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SECTION 28(m). — DEDUCTIONS I ROM GROSS 
INCOi&4E: DZPI. ETI&OX. 

Amici. z 28('n&) — 16: Charges to capital and to 
expense in the case of oil and gas w4&lls. 

RI. v&'xuE ACTS o&F 4924 A&D 192s. 

1940-84 — 108&)4 
G. C. M. 22224 

Ivhere a coutra&t is entered into 'between the owner of an oil 
leasi or fee property and another for the assignment of . an undivided 
int&-rest in the lease or fee property in conside&ation of au agree- 
ment )iv the assignee to drill one or more wells on the land, drilling 
cxpe»de»res u&ade by the assignee are not deductible as expenses 
bnt should be capitalized, regs&dless of whether the assigumeut was 
n&ade l&rior to or after the drilliug of the wells. 

&'. C. 18. 10686 (&'. B. Xl — 2, 257 (1932) ) modified. 

Ileconsideration of G. C. &&I. 10686 (C. B. XI — 2, 257 (1982)) has 
been requested in view of the decision of the I »ited States Circuit 
Court of Appeals for the Ninth Circuit in the case of Z'&&&'ted 8i'u'cs v. 
Sent&'r&e1 O&'1 Co. (10&) Ii ed. (2il), 854, certiorari denied, 60 S. Ct. , 1095). 

The syllabus of G. C. M. 10686, supra, sets out bI i& fly the conclu- 
sions reached in that nlemorandum and reads as follows: 

The taxpayer as the assignee of a one-. half interest in certain oil leases, the 
assignment being &n'&de in consideration of the drilling of an oil well ou the 
propertv, maV deduct one-half of thc intangible cost of drilling the initial well 
or wells as an expense, or at its option san&e may be cap&talizcd. The intangible 
cost of d&illing a test well where the taxpayer did not obtain title to the lease 
»util after the well was completed constitutes a capital investment and is not 
deductible as an expense. 

It will be noted that a distinction was &lrawn between the situation 
where the assignee receive, an assignment of an interest in the lease 
pr&o& to the drilling and the situation where he is not entitled to the 
assignment &&nit&1 after the well is completeil. In the ilrst. situation, it 
was held that the, assignee might expense his proport', onate share of 
the intangible developinent cost. In the latter situation, it was held 
that the assignee must capitalize all of his intangible development 
cost. 

Before discussing the Sentinel Oil Co. case, it is necessary to review 
a prior decision of the Cir& uit Co&trt of Appeals for the Ninth Circuit, 
6'tate Como1&'d'afed O~1 Co. v. Commissioner (66 F. (2d) & 

648, certiorari 
denied, 290 V, S. , 704). There the taxpayer made expenditures in 
con&&e&tion ivith oil drilling operations under a contract by the terms 
ot which the taxpaye& was to drill two wells on two lots belonging to 
the other party to thu contract. The proceeds resulting from any 
oil and gas d!scovered were to be applied, fi&st, to reimbursing the tax- 
p;Iyer for it. expenses in drilling, eauippin&&, and operating the wells, 
anil. second, to paying the landowner $1, 400, l'hereafter the tax- 
pay& r was to receive a deed to a one-half interest in the property, 
v;hich, was thenceforth to be jointly operated. The taxpayer con- 
ten&le&l that it shor&id be allovved to deduct the intangible development 
costs of drilling these v elis as operating expenses. The court held for 
thc Govel'nn&ent, sa Y lug: 

Thc &. 'ommis~io»er co»tends. however, that the reg»latious were not intended 
to apply to o»e wi&o drills a well upon land in perfo&mance of a contract to 
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imrch», e au i»t& r&. t therein. In this conicutio» wc c&iu&or. The exp&»diiures 
i» controversy w& rc &uc& «iv to be exch»»„«1 for a & npii nl &! ssci or to 
&'e«!up&'d out of the laud. boil&ing i» the r&gnl &iio»s r«p&i! cs th& i& api&li&". ! tiou 
to such» c«sc * * &:. Tl&o argument ib;&t tb& exp& u&liinres are simil&!r in 
pri»cip!&' to & xi:c»diturcs nmdc in drilling ou o»& 's ow» nr on lc«s& 6 iu»d, a 
situ &tion conccd&-dly &vitbiu the regulatious, is without merit. 

I» that case, the taxpayer was not e»tith d to an assi!z»»&e»t of an 
interest. in the propert & until he had co»&pletcd the drilling of the 
vvells. Hovvevc&', »othing in th& court. 's opi»io» i»dicate&l th;&t the 
decision divas ha~cd upo» the time of the assi«n»tent. 

In the c;&sc ol United St&jtes v. Scr&ti»e/ 0~7 C"o. 
& 

supra, the court 
el&arly indicated that its decision in S&'i~(& Conaoli&lofed ~&'&' Co. v, 
C'on&4»iivioner, supra, divas not based upon the f;&ct that the a. si«n- 
ment in that c &sc was»ot macle ««til affer tire drilli»«of the wells. 
In the S&ntinel Oil Co. case the taxpayer entered i»to agree&»cnts 
with the ow»ers of three sepav&ttely owned tracts of real property 
looki»» toward the drilling of a» oil veil on each tr;&ct. 'l'h& tax- 
paver vvas assig»ed an undivicled i»terest in fee in e'i&ch tri&ct and 
agreed to drill an oil vvell on e &eh tract. The taxp;&ye& covnpleted 
the drillino' of two p&'oduci»&r vvells and one dry hole. The taxpayer 
&. h&imed a loss fov the dry hole drilled, under the authority of Bliss 
v, C'ou&u&issio»er (57 I&'. (2d)& 984). The Commissioner conte»dcd 
that the taxlmyer could not deduct any pa&t of the loss occasi&;»e&l 

by the dvy hole until it disposed of its i»terest in the fee. The court, 
helcl for the 4ovevn»1ent, stating in part as follows: 

perhaps it is nufortm&atc that we are not furnished with the text of the 
agre& m&nt between the oil company a»d the original owners of ibe property, 
1!nt iu the cir&um. tances we c:&u not go behind the following, token from the 
a reed tatem&ut of the case: "The consider«lion for the tra;&sfcr 
w&!, au uuderstanding between the grantor an&1 the grantee that the latter 
wonld proceed to drill au oil mell on e;&ch tr;&&t. " 

think this statement compels tbe «ouclusion that the drilling costs & on- 
stitutcd the porch&&. c price for the uudivided interest in the land ~ac&i»i&'c&1 by 
al&police, and represented «capital investmm&t. The appcllcc's inc& t&»cut wns 
therefore iu the laud, aml title to that; laud re»mined iu appcllce thronghout 
the taxable year. 

This court has already spoken upou the u&nin point in this case iu Consoli- 
&lated Oil Co. v. Co»&a&iss'!on& r (0 Cir. , 1663, 66 I&ed. (2d), 6161. 

Appellee attempts to distiuguish the State Co»solidated Oil case from the 
instant one, by the fact that in tbe former case title to the property &v;!s uot 
to pass until after the property owuer had received bis $1, 400 fro&u the pro- 
ccc&1s of tbe well, while in tbe instant case title passed upon the execution oI 
the contract. We do not think that this distinction changes the situation. In 
both c;!s&s the drilliug expcuditures were the consideration for the passing oI 
title to the laud. 

The court refused to adopt the distinction s&t out in C&&. C. M. 
10'&86, supra, and tools the view that, reg;&r&lless of vvhen the assion- 
1»ent is r&1ad&, if the drilling expenditures are the co»sider;&tion f' or 
the assignment, they must be capitalizecl. 

Aft& v reconsidering tire question, this ofhce is of the opinion that 
G. C. M. 10080, supra, is incorrect in so far as it holds that tl&c time 
of the assignment, is determinative. Accordi»gly, it, is hehl that if, 
in the type of case considered here, it appe;&vs~ tn«t the clvilling 
expenditures are made by the assignee in consideration of an assign- 
»&ent of a:1 interest in the lease or fee property, all of such expend- 

2&&o &17' — 41 — a5 
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itures should be capitalized regardless of Ivhether the assignment of 
the interest, is made to the assignee prior to or after the drilling of 
the wells. A. C. M. 10686, sup~ra, is modified to conform with the 
views expressed herein. 

S. P. WENCHEL& 
Chief Counee/, Bureau of Internal Revenue. 

SECTION 28(o). — DEDUCTIOXS FROM GROSS INCOME: 
CHARITABLE AND OTHER COXTRIBUTIOXS. 

ARTIcI. E 28(o) — 1: Contributions or gifts by 
mdividuals. 

Rii'VENUE ACT OF 1994. 

Deduction of combined charitable contribution by husband and wife 
filing joint returns. Validity of article 28(o) — 1, Regulations 86. 
(See Ct. D. 1478, below. ) 

PART IV. — ACCOUNTING PERIODS AND METHODS OF 
ACCOUNTING. 

SECTION 48. — PERIOD FOR WHICH DEDUCTIONS 
AXD CREDITS TAKEN. 

ARTIcLE 48 — 2: XVhen charges deductible. 

REVENUE ACT OF 1994. 

Amounts paid or credited by processors under "Charlotte clause" 
contracts. (See O. C. M. 22404, page 204. ) 

PART V. — RETURNS AND PAYMENT OF TAX. 

SECTION 51. — INDIVIDUAL RETURNS. 

ARTicLE 51 — 1: Individual returns. 
(Also Section 28(o), Article 28(o) — 1. ) 

1MO —, "2 — 10589 
Ct. D. 1478 

INCOIIE TAX — REVENUE ACT OF 1994 — DECISION OF SUPREME COURT, 

1. DEi&ULTION — CHARITABLE CoNTRIDL rioNs — JQINT RKIIISN. 
A husband;ind wife hling a joint return are ei&titled to deduct their 

coinbined charitable contributions from their aggregate income, 
under the provi. ious of scctioii 51(b)2 of the Revenue Act of 1064. 
2. VALIDITY or REOI&LATIONs. 

Article 2'3(o) — 1 of Regulations 86 is ineffective to deprive husbaud 
i&nd wife filing a joint returii of the right to deduct their combined 
charitable contribuiious from their aggregate i~come. 

I iaicisioN REVERsiii& 

Decision of the United States Circuit Court of Appeals, Second 
Circuit (1040) (111 F&ed. (2d), 14. &), atllrming decision of the Un ted 
States Board of T-x Appeals (1060) (40 B. T. A„220), reversed. 



SUPREME COUPT ol' TFIK UFTITKO STATEs. 

Henry W. Tuft and JuLia W. S. Taft, g&etitione&so v. (Lay T. Hetvering, Con&rnis- 
stoner of l«t&wr&at ltencu««h 

[61 S. Ct. , 244. ] 
On writ of certiorari to the ('nited States Cfrcuit Court of Appeals for the Second Circuit. 

[Deceu&ber 9, 1940. ] 
OPINION. 

Mr. Chief Justice EIvo&rzs delivered the opinion of the Court. 
Petitioners, husband aud wife, filed joint income-t:&x returns for the years 

1934 and 1935. In computing their aggregate net incon&e under section, &1(b) of 
the Revenue Act of 1934, ' they made deductions of their cou&biued charit;&hie coutri- 
butions. The Comn&issioner ruled that the eicductions on account of the wife' s 
charitable contributions should be reduced to 15 per cent of her separate net 
incon&e aud def&cieucies were dcterurined accordiugly. The Bo»r&L of Tax Appeals 
sustained the Cou&missioner (40 B. T. A. , 229) and the circuit court of appeals 
afl&rmed. (111 Fed. (2d), 14. &. ) 

Because the &Luestion is cognate to that presented in the cases of ll& l& rring v. 
Jan&«&(, No. 06, &md (lainrs v. Helve&'ing, No. 118, de&'ided this day [Ct. D. 1479, 
page 220, this Bulletin], we granted c'ri, iorari. October 14, 1940. 

The provision for joiut returns in se& tion 51(b) of the Revenue Act of 1984 &vas 
in substantially the sam&. forrr& as the correspomling provision iu the prior R& veuue 
Acts fron& 192. The irr&port of th'&t provision is th:&t in making a joint return 
the husband and &vife should report their aggregate gross income r&ud coul&1 
combine their dcductior&s in rcportin their aggregate net income upon which 
the tax w &6 to be con&putcd. That &v;&s the coustruction placed upon the origi»»l 
provision for joiut returns, in the Revenue Act of 1918, by the Solicitor of 
Internal Revem&e. He said in his ruling: "If a single joint return is filerl 
it is tre»tcd;&s the return of; & taxable unit and the net income disclosed by the 
return is subject to both normal a»d sur tax &6 though the returu &vc&e that 
of a single individual. In casern therefore, in which the husband or wife has 
allowable deductions iu excess of his or her gross income, such excess may, if 
joint return is filed, be deducted fro&u the uet income of the other for the purpose 
of computing both the no mal and sur tax. "' We think that this was the intp&- 
(ion of Congress in enacting the Act of 1021' aud the later Acts containing the 
same provisiou for j&&iut returns. YAP thiuk that it &v»s also the fair import of 
the Tref. Rry regulatio»s under the Act of 1021 and of subse&R&ent regulations 
prior to 1994. ' 

Respondent places emphasis on the phrasing of article 401 of Regu!itious 62 
under the Act of 1921, that "in a single joint return, the tax is computed on the 
aggrepate iucorne aud all deductions and credits to which either is entitled sh»ll 
be taken from such aggreg»te income. " The argument stresses the words "to 
which either is entitled" and it is urg«. 1 that each spouse is er&titled only to 
detlu&t 15 per cent of his. or her sep;&rate net income. But s&e thiuk that this is 
au ina&imissible construction of the statute and is not a necessary &oustructiou 
of the regulatiou. Such a construction is iuconsis(eut with the preu&lse of the 
Solicitor'6 opini&m, above meutioned, that a joint return "is treated;&s (be return 
of a taxable unit" ar &1 the tax is to be laid as though the return vvere that "of a 
single individual. " The more spe&. ifi&c language of the provision in the Act of 
1021, which for the present purpose is the same as that in the Act of 1084. affords 
a strouger basis for this conclusion. It provides specifi&cally for the inclusion 
of the iucome of each spm&se "in a siugle joint return" and in tll&i case that 
"the tax shall be computerl on the aggregate income. " The principle that the 
joint return is to be treated as the return of a "taxable unit" and»s thou, h ii 
were &nude by a "single individual" v, auld be violated if iu m»lring a joint 
return each spo& se &vere compelled io calculate hi, or h& r charit;&hie contr(butions 
as if he or she were making a separate returu. The priuciple of a joiut return 

& 46 Stat. , 667. 
s Section 26(o), 48 Stat. . 6&&O 

sSol, Op. 00 (C. R. 4, 236 (162&)). See lreleering v. Janneg, No. , '&6, decided this date. 
411o»se Rept. No. 660, Sixty-seven+)r Congress, first session; S(enate Rept. No. 27&. Sixtv- 

seventh Congress, first session. 
5 Tr& asury Regulations Nos. 66 and 6&&, article 401; Regu)ations Nos. 74 and 77, 

arri&le 361. 
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pernlitted aggregation of income and deductions and thus overrode the limitations 
incident to separate returns. We find no indication in article 401 of Regulations 62 
under the Act of 1921 of any intention to depart from the Solicitor's view as to 
the purport of the statute. 

In 1985, by article 28(o) — 1 of Treasury Regulations 86, the Department sought 
to require a husband and wife, whether they make "a j&&tnt return or separate 
returns, " to base their deduction for charitable contributions on the separate net 
i»co&ne of the spouse nIaking them. We are of the opinion that under the 
Revenue Aet of 1!!64, taken with the meaning we thinlt it had when enacted, 
petitioners were entitled to the combined deductions they claimed, and that the 
dcparttnental regulation to the contrary was ineffective to deprive them of that 
right. 

The judgment of the circuit court of appeals is reversed. 

5l&c Jusi. ice RoszRTs took no part in the consideration and decision of this case. 

ARTIf I. rc 51 — 1: l!:e]i Vicinal returnS. 
(Also Section 117, A. rticle 117 — 5. ) 

1940 — 52 — 10540 
Ct. D. 1479 

INCOME TAX — REVENUE ACT OF 1984 — DECISION OF SI PRE. '&IE Col RT. 

1. DEOI & Trow — CAPITAL I. ossxs — I. IMITATION — JoIN~ RETIIRN. 

In the case of a joint return bv husband and wife, capital losses 
of one spouse may be deducted from the capital gains of the other, 
under the provisions of sections 51(b)2 and 117(d) of the Revenue 
Act of: 1934. 
2. VAEIOITT oF REuvI 4TIONs. 

Artie!e 117 — 5 of Regulations 86, which provides that the limita- 
tion on the a!lownnee of losses of one spouse from sales or exchanges 
of capital assets is in all cases to be computed without regard to 
gains and losses of the othe! spouse upon sales or exchanges of 
capital assets, is invalid. 

6. D&serstox AFFIRMEI&. 

Decision of the United States Circuit Court of Appeals, Third Cir- 
cuit (1939) (108 Fed. (2d), 564), reirersing decision of the United 
States Board of Tax Appeals (1889) (89 B. T. A. , 240), affirmed. 

4. DsefstoN Rzvrnszo. 
Decision of the United States Cir&&nit Court of Appeals, Second 

Circuit (1940) (111 Fed. (2d), 144), affirming unreported decision 
of the United States Board of Tax Appeals, reversed. 

SvPREMK CQURT OF THE U&cITEn STATEs. 

No 86, G» I& V. Ht I& eri »n, ( o»&»&issio»er of Int& &»ai P&r& en»e, petit! o»c r, v. 
Walter C. Jo»»& y a»d Pauline F. 31. Ja»»ep. 

On writ of certiorari to the United States Circuit Court of Appeals for the Third Circuit. 

No. 118. Chester Guinea and Thr&esn Gaines, I&etitio»e& c, v. Gup T. Hehrering, 
Con&mission& r of Int& ma! If» en»e. 

[61 S. Ct. , 241. ] 
On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit, 

[Decentber 9, 1940. ] 

OPINION. 

l&fr. Ch!ef, In»tice FlvrHEs delivered the opini&m of the Court. 
These cases present the, »&me question, that is, whether under the Revenue 

Act of 1964, in the case of a joint return by husband and wife, the capital losses 
of one spouse may be deducted front the capital gains of the other. 
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In If&'&'t:c&i»p v. , i&»&a&10 the wife reiilized net giins from tlie sale of «spit:il 
iiss«ts dnring 1084, anal the liuslmn&i realized net losses from the sale of capii&il 
assets during the sante year. Tli&y file a joint iu«ome tax retnrn reporting 
the capital gaiu, which reprcscutcd tbc difference bciweeu the wife's adjust«1 
capital gains and the husband's adjusted capital lo;scs. The Cominissioner ruled 
that the huslia«d's losses conld not k&e applied to rednce the gains realiz«1 bv 
his wife and ace&&r&lingly determined a deticiencv. The B&i;ird of Tax Appeals 
sustained the Com»iissioncr (89 B. T. A. , 2&fi)) bnt the Circuit Court of Appeals 
for the Thin&1 Circuit rerers«&1. (108 Ye&1. ("&'I), 504. ) 

In 6«i&&es v. He)& &&in«, the husband realized a net, ;&in from the sale of capital 
assets during 1984, v, bile his wife sust&iined a net loss froin the sale of «:ipit;il 
assets. They filed a . joint retnrn reporting a capital loss, &vhich represeuicd the 
difference between the husband's net capital gain arid his wife's nct c:ipital loss. 
Tlie Commissioner, as iu the Jaunev «as«, de«id«l against this adj«stment and 
ihe Board of Tix Appeals ailirnied. 'I'he ('it«nit ('o«rt of Appc ils for the Second 
Cir««it aibruied the decision of the Board. (111 Ii'ed. (2d), 144. ) 

In view of the «ou9iiet between these de& isions, we grant&d certiorari. (Xo. 86, 
810 Ii. S. , 617; a&o. 118, October 14, 1940. ) 

Section 51(b) of the Reveune Act of 1984' with respect to the returns of 
bnsbaiid;ind &vife provided: 

"(b) III s&:ANn Aixn &&VIEE. — If a h«sbai«l aud wife living together have an ag- 
gregate net incoiue for the taxable y&;ir of $2&, 500 or over, or an aggregate gross 
incouie for snch year of $5. 000 or aver— 

"(1) isa«h sliall uiake su& h a retnrn, or 
"(2) The ii!conic of e;i«h shall lie included in a single joint return, in 

which case the t:ix shall be coiupnied on the aggregate income. " 
The same provision iu substance is fonrid in the c;irlicr Rcveuue Acts from 

thiit of 1921. ' 
The "ag regite income, " to wliich paragraph 2 of section 51(b) refers, is 

«learly the aggregate net incoiue as it is the aggregate income on which "the 
tax is to be c&«uputed. " In tliat view tbe deductions to which either spo«se 
would be eutitled would be taken, in tbe case of a joint returu, from the aggregate 
gl'oss iiicoiiie. 

That tv&is the coustrnctiou placed npou the provision for a, joint return in 
the Rever;ue Act of 1918 by i. he Solicitor of Iutcrnal Revenue in an opinion ren- 
dered iu 1921. ' After considerirg the terms of tbe statute and the reasonable 
iufereuce as to the iiitent of Congress, thc Solicitor concluded: 

"From the foregoing it folloivs that the proper construction of the Reveune 
Act of 1918 permits a hush;&nd find ivife liviug together, at their option, to file 
separate retnriis or a single joint retnmi. If a siugle joint return is filed it is 
treatecl as the return of a taxable unit and the net incoiue disclosed by the returu 
is subject to both normal and snr tax as th&&ugh the return vvere that of a 
single individn;11. In cases, therefore, in whi&h the husband or wife has allotv- 
able deduction, in excess of his or her gross income, snch excess may, if joint 
return is filed, be dedncted froin the net incoiue of the other for the purpose of 
computing both the normal and sur tax. " 

The terms of the Revenne Act of 1921 made this view even clearer. ' Treasnry 
Regulations 62. article 401, promulgated under the Revenue Act of 1921, apparently 
followed the sauie view. That article provided as to joiiit returns of husband 
and wife— 

'43 Stat. , A)07. 
s Tbc Revenue Act of 1013, se&tiou 223. also provided for a joint return by husband 

au&i &rife. (40 Stat. , 10;4 ) 
Section 223&b) of the Revenue Act nf 1021 provided (42 Stat. , 230): 
"(b) If a husband aud wife Jiviug together have an aggregate nct income for the 

taxai&le vear of $2, 000 or ovci, or an aggregate gross in&orna for such year of $5, 000 
oi' ovei'— 

"(1) Each shall make such a return, or 
"&'i) The income of each shall be included i» a single joint return, in which case 

the tax shall be cou&putcd on the aggregate income. ' 
"Sol. Op. 00 i& . B. 4, 236 (1!i21) ), 
'The Committee &m Ways aud A)cans of the House nf Representatives reported ivith 

respect to the i&rovision nf the bill which became the Revenue Act of 1021 as folio&vs: 
"Section 231 of the bill proposes to amerd section 223 of the present law in such a 

manner as to clear up the doubt now ex!sting as tn the right of husband and wife in all 
cases tn niakf a, )oint return aud have the tax computed on the combine&i income. " &IIouse 
Rept. Xo. 330. Sixtv-seventh Congress, first session. See, also, Senate Reps, Xo. 273, 
Sixtv-seveuth Cong&'es&, first session. ) 
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"Where tire income of each is included in a single joint return, the tax is 
conrputed on ihe aggregate incor&re aird all deductions and credits to which either 
is entitled shall b&. taken from such aggregate inconie. " ' 

The question as to deducti&ms for losses on sales or exchanges of securities 
arose under section 28(r) 1 of the Revenue Act of 1082. ' That provided that losses 
as there described should be allowed only to the extent of gains derived from 
such sales or exchanges. Nothing was said in this section which in any way 
affected the provision of the statute as to joint returns by husband and wife. 
The question iu that relation, that is, as to deduction for losses on sales of 
securities, was submitted to the Commissioner of Internal Revenue and was 
answered by him on, December 29, 1%2, as follows: 

"The spe«ific question liresented is whether the loss sustained by the husband 
nray be applied to offset thc same amount of. gain realized by the wife in rendering 
, joint income tax return for the year. In reply you are advised that, in the ease 
of a husband and wife living together who file a joint income tax return, the tax 
li;rbility is computed on the aggregate income as provided by section 51(b)2 
of the Revenue Act of 1%2, and such joint return is treated as if it was the 
return of a single individual. The aggregate income in such case would of 
course embrace the gains as well as the allowable deductions of each spouse. 
If it is correctly understood from your letter that the griins and losses in the illus- 
tration presented are from transactions falling within the same class within the 
meaning of the statute such as sales of securities not held for a period of more 
than two years, the loss sustained by the husband would offset the same amount 
of gain realized by the wife from such source. " 

This statement by the Commissioner applied the same principle v;hich had 
previously been followed with respect to deductious in the joint returns of 
husband and wife, there having been no indication bv Congress of any different 
purpose. 

Treasury Regulations No. 77, promulgated under the Act of 1082, contained 
nothing to the contrary and the regulation theretofore obtaining as to such 
joint returns was left unchanged. (Article 881. ) 

The Revenue Act of 1%4 continued the prior statutory provisions as to joint 
returns of husband and wife, and section 117(d) of that Act, as to capital losses, 
d. id not purport to alter the rule as to the right of the spouses to deductions 
in their joint return. Section 117(d) merely limited the amount of losses which 
could be deducted, as follows: " (d) LIMrrA77oix oN CAprrAr, Lossgs. — Losses from sales or exchanges of 
capital assets shall be allowed only to the extent of $2, 000 plus the gains from 
such sales or exchanges. " 

The conclusion of the Commissioner with respect to the Act of 1982, in the 
opinion above mentioned, was equally applicable to the new Act. 

It was uot until 1085 that the Treasury Department by article 117 — 5 of 
Regulations 88 undertook to provide that "ihe allowance of losses of one spouse 
from sales or exchanges of capital assets is in all cases to be computed vvithout 
regard to gains and losses of the other spouse upon sales or exchanges of capital 
assets. " ' 

'tit&e are of the opinion that under the provision of the Act of 1084 as to joint 
returns of husband and wife, which embodied a policy set forth in substantially 
the same terms for many years, Congress intended to provide for a tax on the 
aggregate net income and that the losses of one spouse might be deducted from 
the gains of the other; and that this applied as well to deductions for capital 
losses as to other de&luciions. This, we think, was the meaning of the provision 
of the Revenue Act of 1%4 when it was enacted, and it was subject to change 
only by Congress, and not by the Department. 

In No. 80, the judgment of the circuit court of appeals is affirmed. 
In No. 118, the jud merit of the circuit court of appeals is reversed and the 

cause is rem'andcd for further proceedings in conformity with this opinion. 
It is so ordered. 
Mr, Justice Rongsrs took no part in the consideration and decision of this case. 

& The s;i me provision ivas coutinued in substance in succeeding regulations. Article 401 of Treasury Regulations 65 and Ri9 under the Revenue Acts of 1024 and 1026; article 381 of Regulations 74 and 77 under the Revenue Acts of 1028 and 1032. 
s 47 Stat. , 183. Section 23(r)1 provided: "l, oases from sales or exchanges of stocks and 

bonds (as defined in subsection (t) of this section) which are uot capital assets (as de 
fined in section 101) shall be afloived only to the extent of the gains from such sales or exchanges (including gains which may be derived by a taxpayer from the retirement &if his own obligations). " 

r It was also in 1035 that the Bnr&au of Internal Revenue annouuccd the same ruling 
under the Act of 1932. (G. C. M. 15438, C. B. XIV — 2, 1o6. ) 



SECTIOX 55. — PUBLICITY OF R, ETURNS. 

REVENUE ACT OF 1031 AND I'RIOR RL'VL'NUK ACTS. 

Treasury Decision 4878 (C. B. 1988-2, 261), relating to the inspec- 
tion of certain returns, amended. (See T, D. 4991, page 92. ) 

REiVLiVUEi ACT OF 1934 AND PRIOR RLi'VE&NULi ACTS. 

Treasury Decision 4878 (C. B. 1988 — 2, 261), relating to the inspec- 
tion of certain returns, amended. (See T, D. 5019, page 95. ) 

SUBTITLE C. — SUPPLEMENTAL PROVISIONS. 
SUPPLEMENT A. — RATES OF TAX. 

SECTION 101. — EXEMPTIOXS FROM TA. X 
OiN CORPORATIONS. 

A. RTIcLE 101 (11) — 1: Farmers' or other mutual hail, 
cyclone, casualty, or fire iiisurance companies or 
associations. 

REVLi'NULi' ACTS OF 1038 1033 AND 1934 

Character of the business actually done as deterniinative of tire 
right to erremption. (See Ct. D. 1474, page 184. ) 

SUPPLEMENT B. — COMPUTATION OF NET INCOME. 

SECTION 112. — RECOGNITIOiN OI»' GAIN OR, LOSS. 

ARTIULE 577: Definitions. 

REVENUE ACT OF 193?. 

1940 — 80 — 10842 
G. C. M. 218(8 

The transaction between the rI Corporation and the N Corporati&m, 
wherebr the former acquired all of the prop t ties of the latter, con- 
stituted a reorganization as detined in section 112(i) of the Revenue 
Act of 1932 and a tax-free cxchan, e u!Ider section 112(b)4 of that 
Act. 

6. C. 'll. 7472 (C. B. IX — 1, 184 (1830) ) modified. Becomn!ended 
that the n&macquiesccnce in ll i»ston 8&os. Co. V. Commissioner 
(C, B. XIII — 2, 38 (1984) ) be withdrawn. 

An opinion is requestecl vvith respect to the effect for Federal income 
tax purposes of a certain t. rans;iction bet&veen the M Corporation and 
the N Corporation. 

In 1988 the iM Corporation oivned 48m shares of the N Corporation 
stock, theiN Corporation havin&g issued 49m shares of stock v hich were 
then outstanding. At that time, the M Corporation (hereinaf'ter 
referred to as M) submitted an OA'er to tlie N Corporation (hereinafter 
referred to as N) to acquire all of N's properties in exchange for stock 



of i&I. The number of shares of M stock could, however, be reduced 
by &lelivery of waivers of the rights of holders and owners of shares of 
N s(&, ck then owned by M to receive upon dissolution of N any moneys 
or assets which, except, for such waivcrs, would be payable or distrib- 
ut;Ible with respect to N stock, together with the certificates repre- 
senting such stock. The offer so made was accepted by X, and in 
co»sulu»lati»g the transa&. tion, M dc& ideal not to deliver its own stock 
iii exchange for the N shares helcl by it but, in lieu thereof, to file 
written viaivers as provided in the ofrer. The AI shares a~ctually 
issued for the N properties amounted to only 8T, shares, v, hich shares 
iveI e dist, ributed to the minority stockholders of N. 

Under the particular facts iiivolved in this case, it is the opinion of 
this oflice that the above-described transaction constituted a reorgani- 
E I! io» as def»Ied in section 112(i) of the Revenue Act of-1982 and that 
the tra»sfer was a tax-free exchange within the meaning of section 
112(b) 4 of that Act. 

(r. C. M. 74&2 (C. B. IX — 1, 184 (1980) ), wherein it was concluded in 
a simil;Ir situation that, the acquiring corporation received the prop- 
erties (to the extent it held stock in th!' other corporation) through a 
distribution in partial liquidation, is modified to accord with the fore- 
goi»g conclusio», and it is recommended that the nonacquiesce»ce in 
1 l 7'Ilsto72 Bros. Co. V. Com272, 2Asio2Ier (29 B. T. A. , 905, nonacquiesce»ce, 
C. B. XIII — 2, 88 (1984), affirmed, 76 F. (2d), 881) be withdrawn, such 
»o»acquiesce»ce being iiiconsistent herewith. 

J. P. AVzxciizL, 
Chief Counsel, Bureou of Ill te2na/ Aeve2Iue. 

SECTION 118(b). — ADJUSTED BA. SIS I'OR DKTKRMIN- 
IiÃ6 6AIN OR LOSS: ADJUSTED BASIS. 

ARTicrz 118(b) — 2: Adjusted basis: Cancellation of 
indebtedness. 

RLrrl&. 'RUE A. CT OF 1934. 

Regulations 86. amended. (See T. D. 5008, page 107. ) 

ARTIcLE 118 (b) — 8: Adjusted basis: Cancellation of 
indebtedness: Specia 1 cases. 

REVZZUE ACT OF 1934. 

Regulations 86, amendccl. (See T. D. 5008, page 107. ) 

ARTIczr, 118 (b) — 4: Substituted basis. 

REVZXVE ACT OF 1934. 

Regulations 86, amended. (See T. D. 5008, page 107. ) 



SECTIOX 114. — BASIS FOIt DEPIvECI1LTIOX 
AXD DEPLETIOX. 

ARTzcz. E 11 ' 1: Basis for allo~ance of depre- 
ci«tion «nd depletion. 

1040-48 — 10400 
Ct. D. 14(&9 

Iy(COKIE TAX — REVEy&CE ACT OI' IS«4 — DECISION OF SLPRE51E Col'RT. 

1. RETI1'i — 'FIRsT RETIRE& — A1IERDME&cT FILED AFTER STATLTGRT 
PEIQOD FoR FILIUS G ORI&rl-'&AL ill TL Big — ELEcTIorv — ALLoivAR& E I'oB 
DEPLETIO y. 

An amended return filed after the ezpiratiou of the statutory pe- 
riod for filiug the origin«l return is uot a ' first return" withiu tlie 
meaning of ectior& 114(b)4 of the Bevenue Act of 1964. !vhich r& 

&)uires a tagpiiyer to elect iu his "nrsr return" whether allo!vance 
tor depletion is to be computed with or without regard to perceutage 
depletion. 

DEcISIGTI AFFIRM&ED. 

Decision of the Fnited States Circuit Court of Appeals, Ninth 
Circuit (110 Fed. (!d), 656), ailirming uureported decision of the 
I. 'nited States Boiird of Ti&z Appeals, aiiiruied. 

SEP&MARIE COLRT OF THE PIRITED STATES. 

J. E. Riley Irr Deatmer&t Co. 
& 

petitioner, v. Cornrnissione& of Irr terr&al Rercnue. 
[61 S. Ct. , 9J. ] 

On writ of ceriiorarl to the I. ulled States Circuit Court of Appeals for the yiu&h Circuit. 

[&overuber 1o, 1040. ] 
OPI&BIO:V. 

Mr. Justice DouGLAs delivered the opinion of the Conrt. 
Thi. case is here ou certiorari to resolve the conflict of the decisiou bel&nv (110 

Fed. ("d)& 6OJ) with C. II. )fend Coal Co. v. Cornnrissiorrer (106 Fed. (od), 888). 
petitioner is eugaged in the business of miuing old at Flat, Alaska. 'The 

winter mail service to aml from that reiuote place was so uncertain aud . luw 
that, in order to avoid deli!&&tueucy iu income tas rcturus. petitioner's oflicers 
were accustonied to use tire forms for an earlier year. Consequent)y petitioiier's 
oriwnal return for the calendar vear 1984 vvas filed on a 1963 form !vhich had 
been mailed to petitioner hv the collector at Tacoma, Iv& ash. Thi. return !vas 
esecuted on January o, 193o. aud reached Tacoma ou Jauuarv 29. 1966. V, heu 
it was ere&Anted petitioner did uot know of the provision' in the Revenue ). ct of 
1964 (48 Stat. , 680) allowing percentage depletion. But petitioner did kuoiv 
that unless the law had been chauged it!vas not entitled to &'. epletion, as it had 
no basis for cost depletion. The collector in seuding the 1966 form- had not 
advised petitioner v&ith respect to percentage depletion. Aud it was found that if. 
petitioner had known of the statutory provision for perceutage depletion. it ! Sec&iou 114(b)4 pro!dded: 

"The allowauce for depletion under section eg&m) shall be. in the case of coal uiiues, 
o per centum. lu the case of metal iulues. 1. & per centum, aud. in the case nf sulphur u&iues 
or deposits. "g per ceu»uu. of the gro. s iueou&e froui the property duriu ~ the iasable vear, 
ezcrudiu from such gross income an amount equal to auy rents or royal&les paid or iuc&»&. ed 
by the Iazp»yer lu respect of the property. Such a)lowauee shall uot esceed. &O pec centum 
of the uet Rico&ac of &be taspaver (&ouiputed without allowauce for deph tiou) from the 
propertv A tasparer mal;lug his (lr. t return uud& r this title in respect of a properly 
shall state whether be elects to have the depletion allowance for such propertr for the (us- 
able vear for !chlrh the return '-. made computed with or without regard to percents "e 
depletion. aud the depletion allowauce in re peel nf sucl. prnpertr for such vear shall be 
computed according to the election thus made. If the &aspaver tail. . to maire such s&;!&e- 
ment in the return. &be depletion a)lowauce for such propertv for such year shall be cnu!- 
puted wlthou! reference to perceu!age depletion. The ruetlind. deteruih&e&1 as abo! &, of 
computlug tl&e depletion allowance shall I&e applied in the case of the property f &r all [ar- 
able rears in which it is in the hands of such tarp»ver, or of auv other perse» if the basis 
of the propertv &for deterzululug gain) in his hands ls. under. section 11&k deteruiiued bv 
refer&u&e &o &he ba is in the hands of such tazpaye&i either dlrectl! or through one or more 
substituted bases, as deaued iu that . ectlou. " 
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would have elected to take advantage of it. Petit:ioner first actually learned 
of the provision in August, 1%5. On March 8, 1%(i, petitioner filed an am&aided 
return for 1984 upon which a deduction of percentage depletion xvas taken; 
and it asked for a reiu»d. The Board of Tax Appeals upheld the Coinmissioner's 
ruling denying percentage depletion and the circuit court of appeals afnrmed. 

Section 114(b)4 of the. 1984 Act required the taxpayer to elect in his "first 
return" wheth& r the depletion allowance was to be coinputed with or without 
regaid to percentage d&pielipn. The method so elected is applicable not only 
to the year in question but to all subsequent taxable years. 

We think that petitioner's amended return, filed on March 8, 1%8, was not 
a "first retur»" within the meaning of section 114(b)4. By section 58(a)1 
of the 19:!4 Act, tlie return was due on or before March 15, 1985, By section 
58(a)2 the Commissioner was empowered to grant a reasonable extension for 
filing returns' but, so far as applicable herc, not exceeding six months. II&tg- 
gar Cp. v, H&gtnu lag (808 U. S. , 889 [Ct. D. 1488, C. B. 1940 — 1, 287j ) would 
coinpel the conclusion that had the amended return beeu filed within the period 
allowed for filing the original return, it would have been a "first return" 
within the meaning of section 114(b)4. But we can find no statutory support 
for thc, view that an amendnient making the election provided for in that 
section niay be filed as of right after the expiration of the statutory period for 
filing the original return. 

We are not dealing with an amendment designed merely to correct errors 
a»d miscalculations in the original return. Adinittedly the Treasury has 
beeii liberal i» accep(ing such amended ret. urns even though file after 

-period for filing original returns. s This, however, is not a case where a tax- 
payer is merely dema»ding a correct computation of his tax for a prior year 
based on facts as they existed. Petitioner is seeking by this amendment not 
only to cha»ge the basis upon which its taxable income was computed for 1%4 
but to adopt a new method of computation for all subsequent years. That 
opportunity was afforded as a matter of legislative grace; the election had, tp 
be made in the manner a»d in the time prescribed by Congress. The offer 

Bberal. But the method of its acceptance was restricted. The offer per- 
mitted an election only in an original return or in a timely amendment. Au 
amenclment for the purposes of section 114(b)4 would be timely only if filed 
within the period provided by the statute for' filing the original return. Np 
other time limitati&&n would have statutory sanction. To extend the time 
beypnd the limits prescribed in the Act is a legislative not a judicial functipn. 

Stroug practical considerations support this positiou, 
Zf petitiouer's view were adopted, taxpayers with the benefit of hindsight 

could shift from one basis of depletiou to another in light of developmeuts 
siibsequent to their original choice. It. seeins clear that Congress provided 
that the election must be made once and for all in the first return iu order to 
avpid any such shifts. A»d to require the administrative branch to extend the 
time for filing on a showing of cause for delay would be to vest in it discretion 
which the Congress did not see fit to delegate. 

Petitioner urges that this result will produce a hardship here. Zt stresses 
the fact that it, had»o actual knowledge of the new opportunity afforded it 
by section 114(b)4 of the 1%4 Act and tliat equitable considerations should 
therefore govern. That may be the basis for an appeal to Congress in ameliora- 
tion oi the strictness of that section. But ii, is no ground for relief by the 
courts from the rigo'rs of the statutory choice which Congress has provided. 

pi»ally, petitioner asserts that we can not cousider the question of the time- 
liness oi' the amended return since before the Board of Tax Appeals aud the 
circuit court of appeals respondent urged ouly that petitioner's claim was 
based upon an amended, rather than an original, return. But even ou the 
assumption that that issue did not embrace the question of timeliness, the 
circuit court of appeals was justified in aihrming the decision of the Board 
pf Tax Appeals. Where the decision below is correct it must be affirmed by the appellate court though the lower tribuiml gave a wrong reason for its 
action. (IIelpering v. Opto''mn, 802 U. S. , 288, 245 — 240 [Ct. D. 1292, C. B. 1988 — 1, 800 I. ) 

Afilrmed. 

i See Treasury Reguiatious No. SS, articles 53 — I to fi3 — 4, inclusive. 
'Se&, for. ex;imple, Treasury Rc, -ulations No, SP, article 43 — 2, governing the filing of amended returns for the purpose of deducting losses ivhich were sustained during a prior taxable year. (Cf. Union If stat If fg. Uo. , I B, T. A. , 395. ) 
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SECTION 116. — EXCI. USIONS EROM GROSS INCOME. 

1940-49-10507 
G. C. M. 22883 

REVKXI. 'R ACT OR 1088. 

B, a master of a steamship engaged in coastwise tr, rde between 
ports of the United States, was not a bona fid nonresident citizen 
of the United States for more thun six months of. the taxable year 
within the meaning of se& (ion 116(a) of the Revenue Act of 1928, 
even though he was outside the territorial waters of the United 
States for 234 days of his taxable year. 

O. ('. ll. 12167 ((. '. B. XII — 2, 126 (1996) ) revolred. Recommerrded 
that I. T. 229H (C. B. V — 2, 38 (1926) ) be modified. 

This oflice has reconsidered G. C. M. 12167 (C. B. XII — 2, 126 (1938) ) 
in view of the apparent conflict oi that ruling with article 119-4 of 
Regulations 86, Reguhttions 94, and Regulations 101. The last sen- 
tence of th;It article reads as follows: 

Except;rs provided in se&(ion 11', l(a) 8, wages received for services I'endered 
inside tire territorial limits of the United States and wages of an alien sermsrr 
earned on a coustwi. c vessel are to be regarded us from sources within the 
United States. 

In G. C, M. 12167, supra, it was held that the taxpayer, a master 
cf a steamship engaged in coastwise trade between ports of the 
United States, was a bona fide nonresident citizen of the United 
States for more thlln six Inonths of the taxable year within the mean- 
ing of section 116(a) of the R ven»e Act of 1928, by vir(. ue of the 
fact th;(t he was absent from the United States anti its territorittl 
waters for 2:~4 d;(ys during the yettr in question. 

In G. C. Af. 2"0(r5 (C. B. 1940 — 1, 100) this o[lice held that. to come 
within the exemption provisions of section 116(a) of the Revenue 
Act of 1M6 a tixpaver must be absent from the United States for 
more than six f»11 ca1endar months el»ring the taxable year, and that ' fractional parts of nlonths from several trips may not be added 
together to Inake whole calendar monthsr since ivhole calend;Ir Inonths 
1»ust consist of. consecutive days of absence froln the United States 
in any one trip. " G. C. M. 12167, supra, vvas modified accordingly. 
Such modification appeared to have the practical effect of barring 
seamen engaged in coastwise shipping between United States ports 
fI'OIn qu'1111fylng foI' the expmpt1011 II1 question. 

It is the opinion of this oflice, however, thit in so far as G. C. M. 
12167, supra, holds that the wages of a citizen se;Ima» earned on a 
coastwise vessel while such vessel is out of the Unite(1 States and its 
territorial ~aters are from sources without tl ' United States, it is 
directly contrary to the rule set forth in the last sc»tcnce of artic1e 
119 — 4 of Regulations 101, above quoted, to the effect that rvages rrf 
an alien seu(1»(» earnecl on a coastwise vessel are to be regarc[ed;Is 
from sources within the United States. There appears to be no 
Ili(rerence in principle between the c;1. e of citizen scameu and the 
case of alien seamen. This ofhce is of the olrinion (hat the test as to 
whether iv. (ges ettrned by sear»en in coastivise trample are from sources 
v-ithin or wrthout the L nited States should be the same f&rr all such 
taxpayel8. It is, therefore, believed that the rule set forth in the 
regulations respecting alien seanien shoukl be apr&lied generally. 
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Accordingly, it is concluded that wa«es earned by any seaman ~bile 
cngagell in co~astwise trade between American ports should be re- 
garded as from sources within the United States. G. C. M. 12167, 
~sllprn is hereby revoked. To the extent that, I. T. 2293 (C. B. V — 2, 
33 (1926)) is inconsistent with the conclusion reached in G. C. M. 
22065. supl;I, and in this memorandum with respect to the comput'I- 
t ion of time of absence from the United States, it is recommended 
that it, be modified. 

J. P. WENcrrzr. , 
Cht'ef Coitiise12 Bttreatt of Internal Reiventte. 

Rzvzxcz ACT OF 192B. 

1940 — 49 — 10508 
I. T. 3431 

I. T. 2293 (C. B. V — 2, 33 (1926) ) is modified to the extent that it 
is inconsistent with G. C. M. 22383 (page 227, this Bulletin). 

SECTIOX 117. — CAPITAL GAIXS AND LOSSES. 

ARTIcr. z 117 — 2: Limitations on capital gains 
and capital losses. 

1940-48-10500 
Ct. D. 1470 

Iixcoarz TAx — RFvENUE ACT Ozi 19RE — nzcrsioN oF sUPRExrz cOURT. 

1. DKDIICIIQN — Loss — LIAIITATIov oN STocK Lossxs — PARTNER 
TRADING IN NDNcAPITAL AssETs FoR PARTNERSHIP AND FoR HIS 
OWN Accol:NT. 

An iudividual engaged in the business of trading in securities 
for his own account aud for a partnership of which he was a mem- 
ber is entii. led, under section 29(r)1 of the Revenue Act of 1932, to 
deduct from his gross income the amount of net loss on private 
tl'ausactious in stocks and bonds which were not capital assets, 
~here his distributive share of the Noncapital security gaius of the 
partnership exceeded the amount of such loss. The word "gains" 
iu section 29(r)1 iucludes gains from sales or exchanges of partner- 
ship stocl-s and bonds lvhich are uot capital assets us deQued in 
section 101 of ihe Act. 
2. DzcrsroN RKvxrsan. 

Decision of the United States Circuit Court of Appeals, Second 
Circuit (104 Fcd. (2d), 049), affirming. decision of the United States 
Board of Tax Appeals (97 B. T. A. , 229), reversed. 

SUPREKIE Cot2RT oF THK UNITED STATKs. 

Harry H. Il'elltletpl r, petitioller, v. C0222222issin22rr of I22ternal Hrl c2222e, respondent. 
[01 S. Ct. , 97. ] 

On writ of certiorari to the United States Circuit Court of Appeals for the Second Circuit. 

[November 12, 1940. ] 

OPIiV ION. 

Mr. Justice MIIRPHv delivered the opinion of the Court. 
l'etitioner, a resideut of New York, was a member of the New York Stock 

Exchange. He was engaged iu the business of tradiug iu securities on the 



«&»' i&f the excliai&gc fcr the pariuersbip of IIilson (b ~euberger, of which be 
wiis a iuember, executing ordci, o» behalf of customers of tlie partnership. Iu 
addition he made numeruu. pnrcbiises aud sales uf secnritie, for his oivii 
a(econ&it. 

During the rear 1992, tlie oue here iu qnestion, EIilson d: X(uberger derived 
a profit of SIC &, S, '2. 2&9& from tlie sale of securities wbi& h were uot capital 
assets as d(fined iu section 101 or" the Revenue A('t of 1!42&. (47 Sta(. , 169. 191. ) 
The firm biid other incunie of 9170. SSR. Kfi aiid deduciioiis of $. !()&Shfi«1. 7S, or net 
income uf $109, 001. 10. Petitioner'. disiribntivc shave wus $44, 1. )g, fi». During 
tbe s iiue y&. iii lie(itioner st(st iiiied a iiet lus of ~27&„&SS, 99 on bis privat& 
transactio(is in stucl nn&'1 bonds ivbich were uut capital as. ets as define in 
sectiou 1((l. 

In his inconie tax return for the vear 1982 petitioiier dedncte&1 from „russ 
1»c&uue the loss uf Sfu. , &SS. OS. The Comniissioner disallowed the d«lnction;ii(d 
asses ed a defi«iency. The Board of Tax Appeals upheld the actiun of thre 
Coiumissioner. (87 B. T. A. . 223. ) Ou appeal tbe Secufid &. 'ircuit ("onrt of 
Appeifis affiiu!i. . d. (104 Feil. (21l, 0(. '). ) Because of subs(autiiil cu»fiict ivith 
Je)(ni))ps v. Com)))isaioue)' (110 Fed. ('(1), 940&). fiiid C)'(ul' r. I ()(fed Sf((fcs 
(81 Fed. Supp. , 1'82), we . iiinted certiorari liuiited to the qu&stions whether 
section "'1(r)1 of the Reveuue Act of lu;12 (-17 Stat. , 109, 1SS) iiutborized (he 
claimed deductiou aud whether, in the evcut that it did not, tlie . - atute as so 
('(&asti'Ued wi&s coiistitiitioual. (910 F. S. , 0& ». 

S(Ctiou 29 of the Reveune Act of. 1982 sets out the alloivabie deductious from 
gross income. Section 29 (r) 1 prorides: 

"Losses from sales ur exchanges of. stories and bonds (ns defined in sub- 
sectiou (t) of this se«tion) whicli are uot cayital asset. (as defined in section 
101) shall be allowed [as &leductious froui gross income] ouly to the extent 
of the gains from such sales or exchanges. 

The basic and uairow question is whether, iu computiug the iucoiue of ari 
individual partn(i. the rrord " aius" in secti&m 2S(r)1 includes galus froru 
sales or exchanges of partnersbili stocl-s aud bonds which are uot capital asse!s 
as defiucd iu sc& tion 101. %Ye are of opinion that it does 

Iu coiuputiug gruss iucome prior to the kcveuue Act of 1992, subject to certain 
limitations a taxy'ayer was entitled to deduct the full auiount of his losses froui 
trausactious insecurities. (Revenue Act of 192S, sections 29(e), 29(g), 101(b), 
118. ) Bnt the growiug custom of dimiuishiug ordiuary iucoiue by deducting 
losses realized ou the sale of securities r&-hich had sbrnn)t in value, dne no doubt 
to the fall in yrices after 1929. led Con ress to provide in section 29(r)1 that 
deductious for si«h los. cs should be limited to gains from similar trausactious. 

That this was the purpose aud the only purpose of section 2S(r)1 abumlautly 
appears from the report of the Seuate I'iuance Committee acconipanviug the 
bill. ' nowhere docs there appear anv inteuti&m to deuy to a ta. payer who 
chooses to execute gart of his . ccnrity triiusactions iu partnership with auotber 
the right to deductions which ylaiulv would be available to hiin if he had 
executed all of theiu siuglr. Xowhere is there auy snggcstiou that Congress 
inteuded to tax noucapital security gains until thev ex&'eef led siniilar lo. ses. 
The lauguage of section 29(r)1 does uot require such a construction, Nor 
do the available erideuces of Cougressioual inteut indicate such a purpose. 

& Report of senate Fh&ance Comuiittee (Sevcuti-secoud Cou ress, first sessiou), yo. 7(&, &, 

page 10: 
"Your committee believes that securitv gains aud losses should be segrc ated, that se- 

curitv losses should be deducted solelv ftou& security gains; but that securitv gains should 
uot be tased until they actually escecd security losses. " 

See also report of House tvays aud lfeaus Committee (treaty-sncoud Congress, first ses- 
sioul, iso. 708. pages 12 — 18; 

"There are uo ptorisiou- in esistiu larr corresponding to sectlou 23(r). 
Many taspayers have beeu complntelr or pari!ally eliminating from tas their income from 
salaries, divideuds. rents. etc. . by deductiug therefrom lo. . & s sun(aiued in the stool; aud 
bond marl'ets. vvith . «»ious e(feet upon tlie re&'euue. Your corn&uit(ee is ot the opinion that 
some li&uitatiou ought to be pla(ed on the allowauce of such Io. . . (~. " 



Res!&&&lldclit' poli!'Ls out, lu&!v& vci', that under sections 181 — 189 of the Revenue 
Act &&i' 1952 (49 Stat. , 109, 222 — 228), ' partnership income is computed on an entity 
biisis, that iteius of partiier. ship gross income do not appear on a partner's re- 
iuru, t]iiii ou]y partnership net income is reflected in the individual partner's 
income aiid is reported oiily in the forin of a distributable or distributed share. 
IIe coiiicnrls tliat since partnership income is computed in the same way as an 
iiidivi&lual's the &leductiouafforded by section 28(r)1 to the partnership is a 
distinct privilege not to be confuse&1 or combined vvith that afforded to the 
iudividual. Thus, he argues, the &]eduction claimed here is inconsisteut with 
the general scheme creaie&l foi reporting partnership income as well as, in effect, 
a second or double use of section 28(r) 1. 

It is uot to be doubted that in the enactment of section 28(r)1 Congress 
intended not on'. y to deal with individual security gains and losses, but also to 
permit losses suffered in paitiiership security transactions to be applied against 
partnership gains in lil. e transactions. It does not follow, however, and the 
lai:gu;rge of thc statute does not provide, either expressly or by necessary 
implication, that losses sustained in an individual capacit„; may not be set off 
against gains from identical though distinct partnership rlealings. If the individ- 
ual losses are actually incurred iu similar transactions it can not justly be said 
that the same deduction is taken a second time, or that thr. real purpose of the 
st tute, which is ultimately to tax the uet income of the individual partner, 
would thereby be irripaired. 

Seciions 181 — 189 of the Revenue Act of 1982 (49 Stat. , 169, 222 — 228), provide 
geiierally for couiputation a»d reportiug of partnership income. In requiring a 
parinership informational return although ouly indivirlual partners pay any tax, 
Congress recognized the partnership both as a business unit and as an associa- 
tion of indivirlimls. This weakens rather thau strengthens respondent's argu- 
merit that ihe privileges are distinct or that the unit characteristics of the 
partnership m 1st be emphasized. (Compare Jennings v. Commissioner, 110 
Fed. (2d), 945; Craik v. Uiiit& ii, States, 31 Fed. Supp. , 182; United States v. 
Coalbp, 251 Fed. , 982 (afgr]ned, 258 Fed. , 27). ) )v&or is the deduction claimed 
here precluded ber ause Congress, in sections 184 — 188, has particularized iustanccs 
where partnership income retains its identity in the individnal partner's return. 
The maxim "expressio unius est exclusio alterius" is an aid to construction 
not a rule of law. It can never override clear and contrary evidences of Con- 
gressional intent. (United. States v. Barnes, 222 U, S. , 518. ) 

It is true that the Treasury Department adopted a contrary position and 
denied the claimerl deduction. (G. C. 5I. 14012, C. B. XIV — 1, 145 (1985); I. T. 2892, 
C, I]. XIV — 1, 148 (1985). ) Under different circumstances great weight has been at- 

r Sac. 181, Iudividua]s carryiug on business in partnership shall be liable for income tax 
only in tbe]r iud]!. idua] capacity. 

Sac. 182. (a) There sba]] be iuc]ur]ed in computing t]le nci income of each partner b]s distributive share, whether distributed or uot, of the net income of the partnership for tbe taxab]e year. 
( i& ) 
Sac 183, The uet income of the partnership sha]] be computed in the same ruanucr aud on the same bas]s as in the case of an im]ividua], except that the so-ca]]ed "cbaritab]e coutribut]ou" deduction provided in scctiou 23(n) s]ra]] uot be a]]orved, 
Ss&. , 134 The partner shall. for the purpose of the normal tax, be a]]owed as a crcdjt against b]s net iucome, in addition to the credits allowed to birn under section 25, bis pro- port]oua&e share of sucb amo!!nis of dividends aud interest specified in section 2u (a) (b) as are rcccived by the pa:iuersb]p. 
Src. ] 85. In the case of the uiembers of a partnership the proper part of each share of f]rp rrct ]i&come w]ric]i consists of earns&1 incouie sba]] be detcruiiued under rules aud rcgu- ]aiions &o be pres& ribyr] bv ibe Cou&m]ss]oner with the approval of the Secretary aud s]!gal] 

bo sep&!cate]y shown in the rciuru of the partnersbip aud shall be taxed to the member as provid& d iu this Srrpp]cmcrrt. 
Sac. ]80. In the ease of the members of a partnership tbc pi'ppc'r part pf each sharc pf the art income rvhicb consists, respective]v, of ordinary nci income, capita] ucf garrr pr cap]tir] uct ]pss. shall be dctcrmiucd under the rules aud re«u]atious to be prescribed by ibp Comm]as]oner with the approva] of the Secretary, aud shall be separately sbo!vu in the return of the parturrsbip aud sba]] be taxed to the member as provided in this Supplement but at t]&e ra]ca and in the manner provided in section 101 (a) aud (b), relating io capital uet gains and losses. 
Sxc, 181. Tire beucfit of the suer]a] deduct]on for net loser s snowed by section 117 shall be a]]orved to i]ie merubers of a partnership under rcgu]at]ops prescr]bod by the Coma!~]s sioner!vit]i the approval of the Secretary. 
Sx& . 188. The amourrt of income, !var-profits, aud excess-profit taxes imposed bv fore]gu couuiri&s or possessions of the United Slates shall be allowed as a credit aga]ust t)rc iracx pf tbe member or a pa!. tuerslr]u to the extent provided in section 131. 
Szc. 183. Every pa& tncrship shall ms]&c a return foc each taxable vear, statiu«spec]i] 

cally the items oi' its gross incom& aud the deductions allowed by this title, aud shall iuc]udp in the return &lie names aud addr& sses of tbe individuals && ho would be entitled to share iu the uct incoruc if distributed aud tire aiuouut of the distributive share of each ]udiv]dna~], 
The return shall be srvovu io by any oue of the partners. 
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tached to arlministrative pv&&ri&c and Treasury rulings, bnt beyond q&&cation 
theY can not »iirrow the s«ope of a st;&tnte whc» Congress lihii»ly hiis i»ten&1«d 
Otherwise. (Hrrsrlrrlr& v. Hrrr»l&lrvr lrs, 8(&8 I. S. , 54; . Yr&r r«rjlrrrr ipilrx&&l&'» I'r'»rlr!r ls 
Co. v. Crrrit& rl, States, 288 U. S. , 204. ) It is tvne, too, that iu some r:is& s tli«h ivi& t& risti& s nf p&rtnevships as 
busi»ess nnits have been emplmsizc d (fear r'es v. I'r» i»r lxslr»rr'v, "5& I'. T. A. , 
154; 11 lian&&, v. Cr&»r»rlssir»r&'rl 17 B. T. A. , 07(i (:ipi»;&1 disi»issed, 55 Fed. (2&'1), 
10Sfi); Brr&'»s v. Cn&»a&lssloiu&'r, 12 B. '1'. A. , 1200; il&l&& rrl r&f z)l rrl;r», 8 B. T. A. , 
100i2), while in othcvs the ch:ira«t&'ristics nf pavt»& rships as;issrr«i;iiions 
individuals li:ive been siressecl. (1'&r'rlr &l rgl&iles v. Corrllul, supra. Compare 
Brac& Y. tl»it«l Strrlr rb 18 lie&1. Snpp. , 8-(s. ) These casi s, »ot deci&id undr. v 

the Revenue A«t of 1!&82 and turning, ;is they i»»st. on their ow» pecnliur 
f &cts, are little aid in &is&crt;&ining the effect to be given to section 28(r)1. 

It is not true, however, ;is respo»dm&t avgnes, thiit the;i a& i't«1 dednctio» 
can not be allowed bec;ruse. petitioner hns suggestecl r&o w &y to &;ilmilate it 
properly ov tn iinp&&rt items of gvoss in&'oi»e from ihn partn&'rship ii&fnrrnati&mal 
retnin. The Board of Tax Appe&ls expressly fn»»d th& amount of piirtner- 
ship ains fr&&r» secnvity tr;Iris&i«tions an&1 the pr&ipr&rtion ir& whi& h petitiorier wi&s 
to shiire in the profiis of the partnership. (87 B. T. A. , 228, 22-1. ) Since 
petitioner's share of these noncapital security;iiiis is gieaier th in his loss 
of $2&558808, the liiriit on deductions set hy s&ctir&ii 28(&')1 is»r!t & x««&le&1. 

Gr&r co»&i»sinn that this is thc prie&er constrmtinn &&f s«ri&&ri 28(r)1 is cmi- 
firmed by the action of Congress sin«c 1082. I» 1'. !:1:& Cong&ess sine&&ded section 
1S2(a) of the Revenne A& t of 1982 tii deny to i»dividnal pavtnei s c)ed&rcth&r&s for 
pai'tnership ]»sacs which bad hce» disallowed in the partnm ship return, the 
c& nvevse of the instant crse. (48 Stat. , 10;i, 200. ') More significantly, in 1088. 
iftrr the Tr«:&snry Dep;&rtirient hrid ruled to the contrary (G, C. M. 14012, C. B. 
XIV — 1. 1-1. : I. T. 2892. C. B. XIV — 1, 148), Congr&', s expressly I)rnvided fnr tl e 
deduction nf i»rlividnal secnrity lnsses fix&m si»&ihir partnership gal&is. (Rev- 
eime A& t of 10, 8. sections 182 — 188; »" Stat. , 417, '&"1. ') That the a»iendurent of 
1008 chai&gnarl and (lie Reveuue A«t of lc&88 vr, &ovcd the law of 1082 as we have 
explaiiied it i plain from the legis&ative history of the two Acts aud of section 
28(r)1. 

Sl:e&r&'r & v. Ba» &r't (285 I, . S. , 22S (& t. D. 488, &, . B, XI — 1, 2 2 (1082) ] ) is 
nnt contriirv tn the conclnsion «e reach here. Thr're the decision t»mr'&1 on 
the p'r&per constvnction to be „iven to section 218(a) of the Revenue Act of 
1924 (4!'1 Stat. , 25& h 275), an&1 (lie cnnrt c&&rrcctly concluded that Cougvcss bad 
not intended to allow the asserted crcclit. 

We cnnclude ther(. petitioner is c»titled to the deductinn. The decision of thc 
Seco»d Cii'cuit Court of Appeals is reversed, and the c&se is remanded vcith 
directions to remand to the Bnard nf Tax Appeals for pro«co&lings in «o»fnrrnity 
ivith this npininn. 

Reversed and remanded. 

Mr. Iustice Ro!&E»rs, I)lv. J»stice Br. acre. and Mr. Jnstice Dovozas are of 
r pi»ion that the ju&lgmerrt should be affivmed. 

ART(el E 117 — 5: Application of section 117 in the 
case of husband and ~vife. 

REVE%HE ACT OF 1034. 

Deductibility of capital losses of one spouse from capital gains of 
the other in joint returns. Validity of article 117 — 5, Pegulations 86. 
(Sce Ct. D. 1479& page 220. ) 

x In Senate Fina»ce Committee Report Xo. 114 (Seve»tv-tbird Congress, first session) 
accompanyiu the bill, it is stated at &»& "r 7: 

"sur&section (d) amends the parr»&ver&ip provisions of existing Iaiv, rrnrler exis&i» Iaw 
the iudividua& members of a partnership are e»&it&ed to reduce their in&lividual uec incomes 
bv their distr&ho&ive sl&aves of a net loss incurred by tbe r&uvtuersl&ip. " 

' In House Ways a»d Means Comiriirtee Rr rior& "Co. IS(&n (Seventy-fiftb Congress, third 
session) accompanying tlm. hill. it is stated at pages 4' — 43: 

"Tlie method of treatrneut provided in tbcsr sections of the bill is a logical corollary nf 
the principle that only the partners as individuals, »ot the parr»«&ship as an entity, are 
taxable persons and is uc&essary to ive the parr&i&:vs as iurrividu&iis tbr benefit of the art&'c- 
ostive tax in Ir&c case ol uct r&&og-&eim capita& gains, provided in a&etio» 117(c), xvitb re- 
spect to such gains realized upon the sale or excbauec ol part»ersbip capital assets. It 
Should be noted that this method involves a departure from the priuciple adopted in the 
Revenue Acts of 1034 and 1036. 
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SUPPLEMENT E. — ESTATES AND TRUSTS. 

SECTION 162. — NET IXCOME. 

ARTrcLE 162 — 1: Income of estates and. trusts. 1940-35 — 10400 
Mim. 5091 

Application of G. C Af. 21799 (C. B. 1940-1, 159) vrithont retro- 
active effect in certain cases. 

TREASURY DEPART31ZKT7 
OFFICE OF COMMISSIONER OF INTERNAL REVKNUE7 

IVash7'ngton, D. C. , August 1, 19l70. 
Collectors of Internal Revenue, Internal Revenue Agents in Charge, 

IIead's of F7'? M. D7'v7'sions of the Technical Stuff', and Other Officers 
and Employees of the Aureau of Internal Revenue Concerned: 
1. Reference is made to G. C. M. 21799 (C. B. 1940 — 1, 159), which 

held that, under the Revenue Acts of 1026 and 1028, where under 
the terms of a trust instrument payments of income to a certain 
beneficiary were to be made on January 2 and July 2 of each year 
provided the beneficiary was living on. those dates, the income of the 
trust for the last half of the year, which was distributable on 
January 2 of the foll&?wing year, was taxable to the trust and not 
to the beneficiary. In view thereof, I. T. 3352 (C. B. 1040 — 1, 162) 
revokecl I. T, 2505 (C. B. X — 2, 353 (1931) ), relating to income of 
estates and trusts. 

2. 6. C. M. 21799 revoked 6. C. M. 8724 (C. B. X — 2, 197 (1931) ) 
and O. C. M. 15401 (C. B. XIV — 2, 242 (1935) ), both of which held 
that the entire income was currently distributable to the beneficiary 
anti taxable to him in the year of actual receipt. 6. C. M. 21799, 
supra. , therefore, conforms to the decision of the Circuit Court of 
Appeals for the Tenth Circuit in Commissioner v. . Vason L. Dean 
(102 Fed. (2d), 600). alarming Dean v. Commissione~ (35 B. T. A. , 
839, acquiescence, C. B. 1040 — 1, 2). 

3. Prior to the issuance of 6. C. M. 21799, the Bureau followed 
the ruling contai»ed in O. C. M. 15401, supra, which v as contrary to 
the decision of the Board of Tax Appeals in Augustus II. Eustis v. 
CO7n 777 7 s7orle'r (30 B T A 

& 
820) 

7 
the facts of which, in so far as 

materia], were the same as in the Dean case. Originally, acquies- 
cence in the Eustis case v as publishecl in C. B. XIII — 2, 7 (1034) 
and upon issuance of O. C. M. 15401, nonacquiescence was published 
in C. B. XIV — 2, 30 (1935). In view of the decision in the Dean 
case, the facts of which, as stated, paralleled those of the Eustis 
case, acquiescence in the l~atter was republished i» C. B. 1040 — 1, 2. 

4. It appeals that since 1931 many taxpayers have cooperated 
with the Bureau in following the principles outlined in 6. C. M. 
8724 an($ 6. C. M. 15401 and returns have been filed by both the 
trusts and the beneficiaries in accordance with such principles. To 
apply G. C. M. 21799, supra, without retroactive effect will obviate 
the necessity of disturbing returns filed pursuant to G. C. M. 8724 
and G. C. M. 15401, and will provide a simple and practical method 
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of tl'ansition from compliance Ivith the rnlintg conta ned in Cr. C. ~I. 
8(24 and G. C. %1. 15401 to thai containecl in G. C. EI. 21i! ~'. ~. Supt'a. 

5. In vieIv of the foregoing. the Bureau will not applv the pro- 
visions of Cr. C. )I. &1799. sujsra to return: for tariable years ended 
prior to January 1, 194'). if. 

(1) The trust has cleductecl in its return. - for such yeaI. =, as 
distributable 7;ithin the current year, the entire net inconle to 
be distributed. including that to be distributecl in the succeed- 
ing year, in accordance ivith the principles of G. C. II. +i='4 
and G. C. il. 1&401, an&i the beneficiaries have corre. pondingly 
included in their net income such entire net income of the tru-. t, 
as and ~vhen it became distributable to them; and 

(2) The beneficiaries agree to include, that portion of the 
inconle of the tlu=t for the last year ended prior to January 1, 
1NO. u. llich becomes clistributable after the close of such rear 
in their returns for the year in xvhich such portion becomes 
distributable. 

6. Inquiries reoarcling this mimeograph shoulcl refer to the nunI- 
ber thereof and to the sylnbols IT: TII. 

TI5IOTHY C. JI(lOXEY, 
4eting Commissioner. 

Approved August 1. 1910. 
JOHW L. SCI~aa~. 

ACtiilg ~reck tat'y Oj the T. e!i. 'RI'g. 

SLPPLFPIEYIT G. — IXSLRAiXCE Co'. IIPAXIES. 

SECTION '06(a). — XE'p I%CO'IIE OF LIFE IXSI RAXCE 
O)IPAXIE+: GKXERAI. RI:LE 

XaTicLE 208 (a) (0) — 1: Reserve fluids. 1940-o2-10o86 
Ct. D. 1-1 

& I 
LXCO1IE TAX — REYEXT:E XCT OF 1992 — DECIsiori OF SI PRESE COI RT. 

1. %ET IricowE — DEDvcTIoris — DIsABIIITv IIE+ERvEs oF LIFE IrisIR- 
sricE C05fPARY IricLEBED IR REBERvE FUADs REQEIREO BY 
Law. " 

In computing taxable net income under section 203(a)2 of the 
Revenue Act of 1~3'. a life inslll'ance company i. -ning policies of 
combined life, health, and accident insurance is entitled to deduct 
frotn ross income a percents e of the Incan of its reserves Inain- 
tained for disabilitv benefits as Ivell as for death bencfits. both such 
reserves bein included Ivithin the term "reserve funds required by 
law" as used in that section. 

2. DEctsrori 1FFn:irEO. 
Decision of the I nitcd States Circuit Court of appeals. Fifth 

Circuit (1940) (111 Fed. (20 0 300), Bfiirmin d;I L ion of the 
I nited SIatcs Board of Tas. Appeals (1938) (38 B. T. A. , 1430), 
RKrmed. 
29021i' — Il 16 
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SUPREME C0URT oF TIIE UNITED STATES. 

Cr&&tt T, Helrering, Canto&issioner of Internal Beoenae& petitioner, v. Pan-Arneri 
can Life Insurance Co. 

[61 S. Ct. , 210. ] 

On writ of certiorari to the United States Circuit Court of Appeals for the Fifth Circuit. 

[December 0, 1940. ] 
OPINION. 

Mr. Justice BrAOE delivered the opinion of the Court. 
This case involves resporrdent's income tax for the tax year 1088. It is in 

all respects governed by our decision in Helvering v. Oregon, I)fatuat Life Ins. Co. , 
No. 564, this day decided [Ct. D. 1476, below], and on the authority of that case 
the decision below is afiirmed. 

ARTIE, z 203(a) (2) — 1: Reserve funds. 19]() — 52 — 10537 
Ct. D. 1476 

INCOME TAX — Ri:PENCE ACTS OF 19R2 AND 1994 — DECISION OF SUPREME 
COI. 'RT. 

1. NET INcoMI — DEDUOTIONs — DIBABITITY RFsERvss oF LIFE InsUR; 
ANUE CoMPANY INULUDED IN REBERvE FUNDs RKQI:IRED BY 
LA1v. " 

In compnting taxable net income under section 208(a)2 of the 
ltrvenue A& ts of 1082 and 1084, a life insurance company issuing 
policies of combined life, health, and accident insurance is entitled 
to deduct from gross income a percenta e nf the mean of its reserves 
maintained for disability benefits as well as for death benefii s, 
both such reserves being included within the term "reserve funds 
required by law" as used in that section. 

2. CABEs DIsTINOUIsIIED. 
Hcl&'&'ring v. Inte&'-lllonntain Iife Insure&nre Co. (1085) [Ct. D. 

0:&0, C. B. XIV — 1, 880) (294 U. S. , 686) and Helerring v. Illinois 
Life Insurance Co. (1086) [Ct. D. 1175, C. B. XV — 2, 244] (299 
U. S. , 88) distinguished. 

8. DECISION AFT&IRMED. 

Decision of the United States Circuit Court of Appeals, Niuth 
Circuit (1040) (112 Fed. (2d), 468), affirming unreported decision of 
the United States Board of Tax Appeals, ailirmed. 

SUPREME. CCURT 0F THK UNITED STATES. 

g&&g T. IIeloering, Co&nn& ssioner of Internal Recense, pctitione&', v. Oregon 
)Intnal Life Insurance Co. 

[61 S. CL, 207. ] 

On Ivrit of certiorari to the I. nited States Circuit Court of Appeals for the Ninth Circuit. 

[December 9, 1940. ] 
OPINION. 

Mr. Justice BCACE delivered the opinion of the Court. 
In computing iis net taxable income for 1988 and 1084, respondent took a 

deduction of 8a/4 per cent of the reserves it had set aside with respect to its 
combined policies of life, health, and accident insurance. Section 208(a)2 of 
the 1982 and 1984 Revenue Acts permits a life insurance company to deduct from 
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its gross income "An amount equal to [3nfn per cent] of the mean of the reserve 
funds required by law " a *. "' That respondent was a life insurance com- 
pany as defined by the Reveruie Acis and that it was required by luw to maintain 
reserves to protect both death and disability benefits were &&on«d&. d. The ('oin- 
missioner allowed a deduciiou for death reserves, but disallowed as to disal'&ility 
reserves, on the hvpothesis tliai. the words "re. i rve funds required by hizv" 
should be construed to apply only to reserves for death losses — tliem 1&y excluding 
disability reserves. The Board of Tax Appeals held the de&luctions allow;ible in 
both respects and rcv&'rued the Corn&&rissioner. ' The Court of Alq&eals f&&r the 
Ninth Circuit affirmed; ' certiorari was grante&1 be&ninse the Court of Claiurs 
had reached an opposite result on the same question. ' 

[Non's. — Per curiam: The jndgin(nt is afflrmcd upon the first ground sct forth 
in the opiniou of the Court of Claiins with respect to investment & xi&&»ses, the 
views expressed on the second question considered by the C&&urt of Claiins ns to 
the right of deduction on account of insurance reserves uot being an isseutial 
basis for the judgment and being contrary to IIclveri»EI v. Oregon Iliataaf Life 
Insurance Co. , No. M4, decided this day. ] 

IA'. gislative history discloses that a deduction similar to that allo&v&&d by se& iion 
208(a)2 first appeared in the Revenue Act of 1021, ' and has reappeared iu every 
revenue measure since, including that of 1989. ' Prior to 1921, insurance com- 
panies had uot been allowed such a deduction, but had been subject to the same 
tax plan as corporations generally; the 1!)21 Act, hozvever, wholly exempted 
insur&ince companies from the general scheme of corpor&ute taxation and set 
up special systems applicable to them alone. ' The new plan, as it related to 
life insurance companies, had as a major obj(ctive the eliinination of prcmiiun 
receipts from the field of taxable income. It had long been poiiited out to Congress 
that these receipts, except as to a very minor proportioii of each prnnium, vere 
not true income but were analogous to permanent capital investmcnt. ' In all 
the Revenue Acts from 1921 through 1989, the gross income of life insurance 
companies no longer include(1 premium receipts, bui, was limited to income "from 
interest, (iividends, and rents. "' And, pursuant to the conceived analogy of 
reserves to capital investment, net. incoine was to be determined by perrnii. ting, 
among other deductions from gross income, that same deduction here in dispute- 
a percentage of the "reserve funds required by law. " 

As entirely new and separate tax provisions relating only to life insurance 
companies were thus enacted, it became necessary specifically tu defiue vvhat 
constituted a "life insurance company" withiri the meauing of the Act. There- 
fore, it was declared in the 1921 Act and all its successors that "when used in 
this title the term ' life insurance company ' meaus au insurance compariy 
engaged in the business of issuiug life insurance aud annuity contracts (including 
contracts of combiued life, health, and accident insurance), the reserve funds 
of vrhich held for the fulfillment of such contracts comprise more tlian 50 per 
centum of its total reserve funds. " " 

Under the Congressional pl&an, there is granted a deduction based on those 
"reserve funds required by law. " Section 208(a)2 grants this deduction; sec- 
tion 201 defines life insuraiice companies. It seems clear that Cor;gress in&ended 
to permit the deduction of reserves based on those policies that make a comp, ny 

'47 Stat. . 224; 48 Stat. , 732. 
s The opinion is not oilicially reported; the Board relied on its earlier deci. ious in 

Equitable Life Assurance Hoc(etp v. Co&nmissioizer (33 B. T. A. , 708); zlIonarch. fife riis. 
Co. v, Commissioner (38 B. T. A. , 710); and Pan-Au&sr(can Iife Inc. Co. v. Comniissioner 
(38 B. T. A. , 1430). 

'112 Fed. (2d), 468. Other cir&uits reached a like result: Coraiaissioner v, Pa&z- 
Amc& (can I. if&' Ins. Co. (111 Fed. (2d). 366 (C, C. A. 5) ); Commissioner v. ilfonarcrz Life 
Ins. &'o, (114 I'ed. (2d), 314 (C. ('. 

i A. 1) ). ' &pea& ti'o&. ld Life Ins. Co. v. gaited States (26 Fed. Supp. , 444). 
'42 Stat. , 261, section 245(a)2. ' "zg Stat. , 72. 
'The history of this le is)ation is set out iu &Vational L(fe Ins. Co. v. Baited Stctes 

(277 EE. S. , o08. 523 — 524 (T. E&. 4206, C. B. VEI — 2, 2&&G (1928) ] ). ' Sce, e. g. , S. Rept. I(o. 617, part 1, page 9, Sisty-fifth Congress, third session. 
'K, g. , section 244(a), Act of 1921 (42 S&nt. , 2&&1); section 202(a), Act of 1939 (53 

Stat. . '7 [) . "E. g. , section 242, hct of 1921 (42 Stat. , 261); sec(ion 201, Act of 1939 (53 Stat. , 
71). The Government contends that the deiermiuative ratio under tliis a&ction is death 
reserves to total reserves; the insurance compnuics contend that the ratio is all reserves 
on the enumerated types of policies io total res& ives. Since Or, . "on Mutual is ndmittedly 
a "life insurance compnuy" regardless of which of these coriteutious is correct. , tliis 
question is uot before us. 
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0 '" lif: i»«n)"&r&««. co&»p:&»y" nr&d(&c the A&t, whi&]&, l&v d&fi»iti«n, includes poli- 
of "c«n&bin«&1 life, hrn&)th. , :&n&l »« irler&t i»inr &»ce. " The re, &. rves here 

r«la!«d t:& the clii", &biliiy proviii«i)s of i»ch rombi»cd po]i«i&, i. The, ;&u&e u»der- 
1&'&» ' co»ii&1(r»tions th, &i pro&»pt«d the &lcd»cti&&» fo& dc;&th reserv(&s are appli- 
c;&hie t&& ihe r& &&'rv«s for dii&rhiliiv i» these con]bi»ed policies. And dis;&biiity 
»8 w&!1;&, de;&ih r«ser&& i f &ll lite&al]y ]vithi» the language «f the deductio» 
piovision. Et is n&&i &liipnte&l th;&i ad&ui»is!rativ& r&„»latior&s pron&nlgat()d under 
& v& ry El; venue A«t fr&»n ]921 th:«ngh 1052 recog»ized the right of life insurance 
&ou&»a»i«i t« t;&k( &lee]»& ti«», both for &le»ih an&1 for disability reserves nu 
p&, lici& s . inch ai th«, c 1&ere i»volved. » 

N«& ii it denie(1 that the 1994 reenact- 
»&e:)t of section 208(a)2 follow& cl 19 y& 0&'i of adu&inistrative reguiation aud 
p&9&«tice u»der which inbst &ntial]y i&1«»tical provisions had been so con- 
st&. «ed;&nd:&pp]i«d th»t life i»s»ra»ce co&up»Ries could aud did obtain these 
rle&inctio»s. Dnri»g th;&t entire period, the Treainry fouud uo ambignity in 
se«tion 2l 8(;& ) 2, a»d expresiecl r&o doubt »s to a life insurance co&npauy's right 
to r»ake inch cled&utioni. Bnt on Febrn:&ry 11& ]995&, regulations &vere promul- 
g(&ted asserting dii;&bility reserves to be n«»deductible und«r the 1!)84 Ar t;" 
0»d o» De&en&ber ]Y, 1!)8&, 0 Tre&snry decision declared that thii regulation 
appl!«rl &etroactivelv to the 1!!82 a»d earlier A&ti. &" Respondeut now s»ys that 
its former pr&«tice in pe&unitti»g elis;&bilitv reserve deductious &vas erroneous, " 
and that the new regnlatio» should be given full retroactive effect. 

1! is the Governmeut's contention that the change in the regulations was 
particnlarlv al»&reprint« be«an. & induced by judicial decision. And it is true 
tlmt tl&is C&&nrt hai held that rcierves set asicle by life ininrance companies to 
proiect pay&ne&!t of policy i»vest&uent purchases can uot be nsed us the basis 
f»r d«&1»cii&&ns. " ]]»t those decisions rested upon the couclusion that the i!]vest- 
u&e»t f»nd f«;&tnres ha&1 no relation to the iusnrauce risks. Here, in the con&- 
1 i»& d life;&ml health and a('& irlent policies, the health and ru««ident reserves are 
b:&i«l upon &«nii»gencies of the commencement and contin»;&nce of disability. 
Ti&&y lmve 0 di&ect and inseparable relationship to the very insnrauce contracts 
whi& h brin ~ responclent under a special tax scheme. ' Nor is there a distiuction, 
ai res] «»de»t nr es, betwe& n that part of the res«rve set aside to protect policy 
hol&leri n&)t vet clisabled and that part set aside to protect those already disabled, 
The !i:&bility to those who have incnrr&&d disability is not a fixed sum, bnt 
reurai»s a &n»tinge»cy, still nn&ertaiu in duration and amount. Reserves held 
for such a c&&ntingent liabilitv are t&T&e reserves in the insurauce sense. 

V&'e f&nd it u»nc«si", &rv to discnss the exteut to which such a regulation might, 
us&der different ci&'c»mstances, be given retroactive effect by virtue of the statu- 
toiy power of thc Commiisioner. " Nor do we fi»d it necessary to discuss the 
argnment that the policy behind the special trcatmeut afforded life insurance 
c;&mpa»ies &1««i not warrant a]]o&v]ng this deduction. For it is onr conch]sion 
tl&»t by section 208(a)2 of the 1982 and 1994 Acts, Congress has granted life 
insn&a»ce conu&;&nies a dednctiou for di, ability reserves which only Congress 
ct&» t»ke a&vay. 

Aff&rmecl. 

» Ariicir 08] of Re"ulatious 62, 05, 60, au&1 article '971 of Regulatious 74 aud 77. 
&s Articlr "&):)& n)'& of Kegulatious 86. 
&s Treasury l&c& isiou 4615 (C& B. Xiy — ", 310) . 
'& In support of the Commissioner's right to char&ae the reau]atious under this sup- 

pnsr&l i»&tr n! f&cts. the (:over»meat cites 1(nnhntinn (~one&'a/ Equipment Co. v Co&no&is- 
a!one& &'&97 U, S. , ]20, 184-185 [Ct, D. 10S6, C. B. XV — 1, 280 (1'986) ] ) and 31nrphg 0(] 
Co v. !(&rl'n&'tt (' 87 l. . S. . 200 [Ct. D. 61&), C. B. XII — 1, 2 1 (1038) ]), 

& f »In&nisse!! v. Cron&n&(ssione& (296 U. S. . 844. 355 [Ct. D. 1064, C, B. XV — ], 264 (]0?6)! ). The iu&li&iai der isious relied on are those cited in the fo]]o&vin„ footnote, 
&&&Hr!&. rrinr! &. Intr&-. &fount&&'n Life Ins. Co. (294 U. S. , 686 [Ct. D. 95&). C. B. XIV — 1, 3 &0 &10:)&) ] ); Hri«e&i»g v. Illinois Life Ins, C'o. (209 U. S. , SS [Ct. D. 1175, C. B. XV —" 

244 ( ] '. )))6 ) 1 ) » &'f. !'1«'n&' v. ]Vrn' ] or!( Life Ins. Co. (273 X. Y. , 1); Ru]&i» v. Ifetropo]iten Life Ins. 
"Fo& the «' immissiouer s power to prom»]nate r& tv«active re"ulatious, respoudeut re]ies on senti&in 5«(& of the Revenue Act of 1934, &vhich aruendcd section 110S ia) of the ]02&) Ari. 
&" It(&1&!re v. Co&nn&iss)n»r&' (302 I . S. . 579. , &82 [Ct. D. 1303. C. B. 10 8 — 1. 309]); Ifoshianr' v. Herse) ing &29S IL S. , 441, 446 — 447 [Ct. D. 1124, C. B. XV — 1, 219 (1986)]]. 
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SUPPLEMENT I. — FOREIGN CORPORATIONS 

SECTIOX 231. — GROSS IXCOME. 

-'LRTIcLE 281 — 2: Exclusion of earnings of foreign ships 
fl"onl gl'os lnconle. 

REVENI. E ACT OF 1994 KND PRIOR RE%I'NI. E ACTS 

Inclusion of terms " airship or aI1. hips 
" or" airplane or airplanes " 

in ternl -:hip. - or sllips. " (See I. T. 8899 p;lge 156. ) 

SUPPLEMENT M. — INTEREST AND AHDITIONS To THE TAX. 

SECTIOX 293. — 'LDDITIOXS TO THE TAX 
IX C USE OF DEFICIEXCY. 

BEVENL E ACT OF' 1994 AND PRIOR REVENI. E ACTS. 

Collectibility, after cleath of the taxpayer, of 50 per centum addition 
to taz for fr;lud. (See G. C. AI. oo3 &6. page 1~9. ) 

SUPPLEMENT o. — OVERPAYMENTS. 

SECTIOX 322. — I'EFI. XDS AXD CREDITS. 

ILRTlcLE 822 — 8: Claims for refund by taxpayers. 

REVENUE ACT OF 192S. 

A. ccount stated. (See Ct. D. 1464, page 195. ) 



EMFLOYMKNY TAXES, 

INTERNAL REVENUE COBE. 

CHAPTER 9, SI'BCHAPTER A. — EMPLOYMEXT BY OTHERS THAN 
CARRIERS. 

SzcrioNs 1400 ~NI& 1410: Rate of tax. 
REGULATIGNs 106&, SEOTIoN 402. 808: YVhen einployees' 

tax attaches. 
Bonus payments made pursuant to profit-sharing bonus plan. 

S. S. T. 400, page 268. ) 

SEcTIGNs 1400 ANn 1410: Rate of tax. 
REGULATIGNS 106, SzcTIGN 402. 403: 0'hen emplovers' 

tax attaches. 
Bonus payments ma&le pursuant to profit-sharing bonus plan. 

S. S. T. 400& p;(g&. e 268. ) 

(See 

(See 

SEOTIGN 1401: Deduction of' tax from wages. 1940 — 58 — 10544 
REGIJLATIGNS 106, &EcTIGN 402. & 05&: Sl&ecial refunds Mini. 5142 

of einployees' t;(x on wages over $8&000. 

Special refuuds of employees' tax on wages over $3, 000. 

TREAsznv DEI ARTiizxr, 
OFFI( z OF CORI ((! ssi(&NKR OF INTLRNAL REvENI E& 

TVash('nqton& D. C. , December 18& 10~IO. 
Collectors of Internal Eex~enue and Others Conce(ned: 

l. Section 1401(d) &&f the Ii&ternal Revenue Code, as hdded by 
section 602(b) ot the Social Security Act Aii(endnients of 1989, pro- 
vides as follows: 

If by reason of an employee rcudcring service for more than one employer 
during auy calen&lar yc;(r after the calendar year 1030, the wages of the 
employee with respect to emp! oymen( d(ui»g. such y( ar exceed ~&3, 000, the 
employ& c shall be entitle(l to a refund of;&nv amo&(nt of tax, wi(h respect to 
such wa &es, iu&p&&se&l by section 1100, de&lucted from such wages and paid to 
the collector, which evcecds the tax with respect to the first !t&3, 000 of such 
v;;( cs paid. IC('fund under this sec(iou nmy be &unde in accordance with the 
provisions of law applic (ble in the ca, e of erroneous or il(e ':&1 collectiou of 
the tax; except that n&& such refnud shall be made unless (I) the en&ployee 
makes a c"(in&, est((blishiug hi. right thereto, after the calendar year iu which 
the e(up!&&yuunt &v:(s perf&u&me&i with respect to which refnud of tax is claimed, 
(!ud ( 2) such cia in& is uu(de within t(vo yca('s after the calendar year in which 
the w&lgcs a('c paid »vith respect to (vhich refusal of tax is claimed. No interest 
shall 0»; Il&&;v«l or 1»;(id with respect to any su& h refuud. (Section 1101(d), 
In(ern&(l I:( vmn&e Code, as added by sectim& (1(&" (b), Social Security Act 
Amcndn(eats of' 1!139. ) 

2. Secti&&i; 40'~. (05 of R( &!ulations 106& contains the regulations with 
respect to claims filed un(ler section 1401(d) of the Co(le. The pro- 
visions of scctioii 4(. 12&. (05 of Reguhitions 106 are summarized 
follows: 

(238) 
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(ii) If an employee receives wages in excess of $8, 000 fioiil two oi' 
more employers for services perfornied during the calenclar year 1940 
or any subsequent calendar year, the employee niay file a claim for 
refund of the amount, if any, by which the employees' tax deducted 
and paid to a collector with respect to such wages exceeds the 
employees' tax with respect to the first $8, 000 of such wages. 

(b) Each claim shall be made with respect to wages for services 
performed within one calendar year. 

(e)' The employee shall submit with the claim a sta(ement from 
each employer for whom he performed services during the calendar 
year. If the statement of any employer is not submitted with the 
claim, the employee shall include in the claim an explaiiation of his 
inability to submit such statement. 

(d) The einployee's claiin shall be macle on Form 848 and shall be 
Gled with the collector for the district in wliich the employee resides. 

(e) Xo refund will be made under this section uiiless (1) the em- 
ployee files a claim, establishing his right thereto, after the calendar 
year in which the employment, was performed with respect to ivhich 
refund of tax is chiiined, and (2) such claim is Gled within two years 
after the calendar year in which tlie wages are paid with respect to 
which refund of tax is claimecl. 

3. It is expected that shortly after January 1, 1941, collectors will 
receive numerous requests for the proper forms to be used by em- 
ployees in claiming the special refund of employees' tax on wages 
over $3, 000. Form 848 should be furnished to such employees, and 
also Form SS — 9, "Employer's Statement to Support Employee's 
Claim for Special Refund of Employees' Tax. " Three copies of 
such statement should be furnished for each employer involved, the 
original to be attached to the claim when filed and one copy each to 
be retained by the eiiiployer and the employee. The Bureau will 
furnish an initial supply of Form SS — 9 to each collector without 
requisition therefor. Collectors, however, should submit their requi- 
sitions for subsequent supplies. If the employee in his request for 
forms fails to state the number of employers involved he sliould be 
furnished six copies of Form SS — 9 and advised that if more than two 
employers are involved additional copies (three for each employer) 
will be supplied upon request. 

4. Before transmitting these claims to the Bureau, a review of the 
claims and supporting statements shall be made in the collector' s 
ofiice to determine whether thc claim has been properly prepared 
and whether Form SS-9 has been attached for each employer in- 
volved. If such Form SS — 9 has not been attached, collectors must, 
require that, in lieu of such statement, the claimant include as a part 
of the claim an explanation of his inabihty to submit such statement. 

5. Since an employee is required to file his claim with the collector 
for the district in which be resides it is possible that, none of the em- 
ployers concerned v;ill have filed their returns, Forni SS — 1a, in that 
same district. However, if any of the employers involved in an em- 
plovee's claim Gled such returns in the same district, such employers' 
accounts sliould be certified for the period involved on the reverse side 
of tlie employee's claim. Each employer's name should be sliown on 
tlie reverse side of the claim together with the other data called for by 
the claim. If inore space is ne~cessary to certify employers' accounts, 
in addition to that on the reverse side of the claim, Form 899 should 
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be pr& pared and securely att;iched to tlie Form 8N. In the case of an 
einploi er ivho filed his return, I&'orm SS — la, in a district other than that 
in Ivhich the einployee resides, the Bureau ivill communicate with the 
appropriate collector and request a certification of such elnployer's ac- 
coiint. upon receipt of the employee's claim. 

6. If an employee files a claim in a district other than that in which 
he resides tlie appropriate record ivill be prepared and certification 
made ivith respect, to the payments by the employers, if any, who have 
filed returns, Form SS — 1:i, in his clistiict and tile claim will be for- 
u arcled to the Bureau. If no employer l as filed such returns in the 
disti ict in which the claim is filed, the claim should be forwarded to 
the Bui e:iu. The necessai y cert ifications will then be requested of the 
appropriate collector. 

7. The instructions in paragraph 5 of Mimeograph 4702, which re- 
quire that; related returns shoiild be transmitted Ivith claims, ivill not 
apply to employees' claims filed under section 1401(d) of the Internal 
Revenue Code. It will not be necessary for collectors to transmit any 
returns to this oRice ivith such claims unless they are specifically re- 
quested to do so by the Bureau. 

8. The instructions in Mimeograph 5187 designated "Form SS — 1c 
(Revised August, 1940)" do not apply to claims filed under section 
1401(d) of the Internal Revenue Code. Forms SS — 1c will. not be 
preparecl or forwarded to the Social Security Board in connection 
II ith special refund cia ims. 

9, Correspondence in regard to the procedure outlined herein should 
refer to the number of this mimeograph and to the symbols AkC: A. 

GUY T. HELYERIZG& 
C ommi asioner. 

SE«TIoN 402. 705 oF REGI:IATIoNs 106, REIATiNG To SIE«IAI. RErtxns I. "NDEB SEc- 
TIGN ]401(d) or THE INTERNAL REVENI:E CoDE, As ADDED BY SEcTIo & 00'& OF 
THE SocIAL SEci'BITY AcT AIIENDIIENTs oF 1080. — SPEcIAL REFI. NDs oF 
PLGYEiis TAX DN WVAGEs OYEB $8, 000. 

If an employee receives vvages in excess of $8, 000 from tivo or more employers 
for services perfornied during the calemlsr year 1040 or any subsequent calendar 
year, the employee may file a claim for refund of the amount, if any, by &vhich 
the employees' tax deducted and paid to a collector with respeci. to such wages 
exceerls the emplovees' tax with respect to the first $8, 000 of such wages, 
Each claim shall be niade with respect to vvages for services performed within 
one calenclar year. The employee shall submit Ivith the claim the best available 
iiiformation establishing, witli respect to each employer for whom he performed 
services during the calenrlar yea&, (1) the nanic and address oi such employer, 
(~) the account number of the employee and the eiuplolee's name as reporte&1 
by the employer on his returns, (8) the aniount of wages paid during the calen- 
dar year to which tbe claim relates for services performed bv the employee dur- 
ing tliat year, (4) the amount of wages, if anv, paid during each subsequent 
calenilar yeir for services performed bv the employee during the year to which 
the claim relates, (5) the amount of eniployees' tax, if any, deducted froni such 
wages during ea«li of such years aiid paid to the collector, and (6) the arldress 
of the collector to whom such tax was paid. Such information shall be fur- 
nished, if possible, in the forin ot' statements made by the employers, each of 
ivhom should include in his stateincnt tbe fact that it is made in support of a 
claim against the United States to be filed by the employee for refund of employ- 
ees' tax. If the statement of any employer is not submitted ivith the claim, tl)e 
employee shall include in the claim an explanation of his in ibility to submit such 
statement. Other information may be required, but should be submitte&1 only 
upon the receipt of a specific request therefor. The emplovce's claim shall be 
made on Forin 848, in secor«lance with these regulations snd the instructions 
relating to such form, and shall be filed with the collector for the district in 
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which the employee resides. Ão interest will be a)lowed or paid bv the Gove&'n- 
ment on the aulouut of auy refund under this section. Ão refund vvi)I be made 
»«r this section unless (1) the enrployee files a claim, estabdishing his right 
thei'eto, after the calendar year iu which the eznployment was performe&i Ivith 
I'espect to which refund of taz is claimed, and (2) su& h claitu is filed within two 
vears after the calendar year in xvhich the wages are paid with respect to which 
refund of tax is claimed. 

Esample: Emplovee A receives tagable Ivagea in the amom&t Of S", 000 from 
each of his eruplovers, X. Y, and Z, for services performed during tl&e ca[& ndar. 
year 1942, or a total of b0, 000 for such rear. 'I'h& first f2. 000 of such u&sges is 
paid during the calendar veer 1942 by emplnver X, Ivho deducts eniployees' tag 
iu the aulount of S"0 from A's w;Iges, and pays such tax to the collector. The 
secoud $2, 000 of such wages is paid during the calendar year 1942 bv employer 
Y, I&ho pays enIployees' tas in t]le amount of S'0 to the collector without deduct- 
ing such tag fronl A's wages. Employer Z pays Sl. t«'0 of such Iva&es to A &lur- 

in the year 194o and $1, 000 duriu" the year 19N. The rate of . u«h tayr for the 
vear 1942 is 1 per cent and the rare for 1948 is 2 per cent. Employer Z deducts 
employees' tas in the aiuouut of $90 from such wages (f10 during 1942 and 820 
durin, ]949) and pavs su&'h tar to the collector. Thus. emplovee=' t:IY in !he 
total anlount of ~g. ip is deducted from A's wages and paid to a collector. Tile 
amount of emplovees' tas with respect to the firs +:. -), 000 of such Iva eS is SH0. 
A mav file a claim for refuud of «20. 

(Form SS — 9. Treasurv Department. Internal Revenue S~rvice. Dece&ober, 19AO. ] 

MPLOYER S STATEAIIIIET To SI PPORT E'EMPLOYEE S CLAIAI FOR SPECLAL PETI:RD OF 
EAIPLOYEES~ T AX. 

This statement is nIade bv or on behalf of 

(a[arne. address, aud identidcat&on number of employer. ) 
hereinafter called the emplover, in support of a claim filed, or to be filed, by 

(Xame aud aecouut number of employee. I 

hereinafter called the «[aimant, for special refund of employees' tayr under sec- 
tion 1401(d) of the Integral Revenue Code, as added bv the Social Securitv Act 
Amendments of 1939. The claimant E&ryvED wages in total amount of g 
for servi«es perfortned during the ca!en&(sr vear l94 in the employ of the 
emplover. ' Such wages were PAm bv the employer in the amonnts, and during 
the calendar year or vears. Shoivn IIeloiv. '- Employees' tax in the amounts stated 
be]oxv, with respect to such vvages, was collected bv the emplover from the 
claimant. and the total amount of such employees' taY was paid bv the elnplnyer 
to the En[ted States coliector of internal revenue. 

(Address of collector. ) 

Calendar year of 
wage pay&neat. & 

Amount of wages 
paid to employee 
dorhlg vest. 

Employees' tax col- 
lected and paid 
to collector. 

194 
194 
194 
194 

Totals 

The foregoiug statement is correct and complete to the best of mv I-nowledge 
and belief. 

Name of employer (if other than individual) 

(Signed) 
(Title) 

(O&vner, president. partner. etc. ) 

'This statement should be made with respect to services performed in univ GEE calendar 
year. Show the total amount of wa es EAREFD by the eruplovee in the e&uploy of the 
emplover during that or&E Calendar year. wnETIIER On yov S& CII u AGES wERE pAID. 

s show the total amount of wages pAID by the employer to tbe employee during FACH 
calendar year for services perforrueo during the ocvs calendar year of services covered by 
this statement. 
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SEOTION 1420: Collection and payment of taxes. 
HEGULATIoNs 106, Subpart I&': Returns, payment 

of t;!x, anil records. 
(Also Subchapter C (Federal Unemployment Tax 

Act'), Sections 1604 and 1605; Social Security Act, 
Secti&&ns 807 and 905; Regulations 91 and 90, Chap- 
ters IV ancl III; Subchapter B, Section 1580; 
Carriers Taxing Act of 1987, Section 7; Regulations 
100, Chapter V. ) 

1940-88 — 10888 
Mim. 5089 

Pe&ver of attorney form for use in granting authority to execute 
and file returns uuder Titles VIII and IX of the Social Security 
Act, Sub&. hapters A and C, Chapter 9, of the Internal Revenue Code 
(Federal Insurance Ccutributions Act and Federal Unemployment 
Tax Act, respectively), as amended, Carriers Taxing Act of 1937, 
and Subchapter B, Chapter 9, of the Internal Revenue Code. 
(Superseding Mimeograph 4780 (C. B. 1988 — 1, 888). ) 

TREASIIav DEFAE T~IENT, 
OFFICE OF Co!&IMISSIONER OF INTERNAI REVENUE) 

TVashingto~h D. C. , July 85, 1&)~0. 

Collectors of Internal Eevenue, Internal lievenue Agents in t 'barge, 
Other 0/Peers and Employees of the Bureau of I~ternal Sev- 
en!&e, and Others Concerned: 

The at(ached form of power ot attorney is to be used by taxpayers 
in granting to an attorney in fact authority confined to the execution 
and filing of returns under Titles VIII and IX of the Social Security 
A&t, Sub~chapters A. and C, Chapter 9, of. the Internal Revem!e Code 
(Federal Insurance Contributions Act and Federal Unemployment 
Tax Act, respectively), as amended, Carriers Taxing Act of 1987, or 
Subchapter B, Chapter 9, of the Internal Revenue Code. Such form 
shall be used in lieu of the power of attorney forms prescribed in 
Mimeograph 4780 (C. B. 1988 — 1, 888), However, nev, powers of at- 
torney~authorizing the execution and filing of returns will not be 
requirecl to replace those alreaclv properly executed on forms hereto- 
fore prescribed. 

The form of power of attorney prescribed in this mimeograph is 
to be use&1 by the taxpayer only to clelegate authority to an attorney 
in fact to &"o coute and /le the ret«! l&s designated. It is not to be used, 
a»el will not be accepted, for other or additional purposes, such as 
(he delegation of authority to sign claims or to otherwise act for the 
taxpayer. I owers of attorney other than for the exec»tion and filing 
of returi!s should be preparecl in accordance with the instructions 
containecl in the Conference and Practice Requirelnents& Burea!I of 
I»ter!!al Reve'me, revised August, 1989. 

Pursu;!»t to the provisions of Mim, ograph 4687 (C. B. 1987 — 2, 
646), which modifieR Mimeograph 4507 (C. B. XV — 2, 540 (1986)), 
thc statement relative to fees. to be filed v;ith each power of attorney, 
v ill not be required in this instance. 

Collectors should mimeograph a sufficient quantity of the form of 
povver of attor»ey to meet the needs in their respective districts. 

This milneograph supersedes Minleograph 4780, supra. 
Corresponclence relating to this n;imeograph shoulcl refer to its 

number ancl to the symbols AkC: S: F. 
TII&IOTFIF C. MooNEv, 

Acting Connn'ssioner. 
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PowEB oF ATToBNFY roa Exscuriso AND FILINo IIET(RNs llyui. a Trr& Es VIII AND 
IX. OI' THK No('IAL )NE& (u&ITY ACT, )SUB('ll (I"I I. ns A AND (, ( HAPTEI& 0, Ol. ' THE 
INTERN KL I'l TENUE CoDE (FE(&l. BA1. INsUBANcK CovT&(IBUTI(&Ns A(&T . (ND FEDEBAI 
I YEsl l'LOYMENT TAx A("&', IIESPE('TIV&&I Y), As AIIKvDLD, CABBIEBs TAXIS(l Acr &&F 

1991, AND St BcHAPTEB 8, CHAPTKB 9, oF THE IN'I'I&REAL I &&v&&NUE Coul:. 

I%NO&& ALL MEN Bv TIIES1( PBL&SKNTS) Tll&lt 
(Name. ) 

, lo&sii&'d lit 
(State lvlietl&er iiulividual, partnership, or corpora(ion, etc. ) 

, has ma&le, 
( S& u & t a&ldr(s~. ) (Cily, ) (St»t&s) 

constituted, and appointed, and by these presents docs lu i&l&y mal(c, constitute, 
and;&l&poiut 

(Na m&. ) (Ad&lress ) 

(its) (my) true aud lalvful attorney for (it) (me) n»d in (its) (iny i n;im;, ploce 
and stead to execute Bnd to filc on (its) (my) beh:llf, returns required under 

(Indicate &vhethcr under. Title VIII or IX of the Social S) curity Act, 

Subcliapter A or C, Chapter 9, of the Code, as amended, Carriers Taxin 

A&t of ISBI, or Subchapter 8, Chapter 0, of the Cade, ) 

In delegating anti(ority to the attorney in fact herein desi Dated to execute aud 
file the returns specified above it is undei'stood tint each return (xccnted 1&y such 
attoriiey in fact must include the taxable remuneration of ALL n»ployccs of t»c 
employer-taxpaver for the taxable period covered by the returu, regardless of 
wh~re the employees' services are performed, and that each return nnist be filed 
with the collector of internal revenue at , in whose district 
the taxpayer's priucipal place of business is located. 

Dated at this day of, 19 
(If a corporation 

affix seal) ( Na inc of t»xpa 

ye�&s 

) 

(See instructions. ) 
ATTEST: 

( Signature. ) 

(Title. ) 

(Title. ) 
EXECUTED IN THE PRESENCE OF: 

( Witness. ) 

( Witness. ) 

Acknowled ed before me this day of 
[NOTARIAL SEAL] 

(Signature ot oihcer 
adnumstering oath. ) 

INSTRUCTIONS. 

(Title. ) 

, 19 

This form nlust be filed by the attorney in fact with the first tax return 
executed by him as such attorney in fact. As this fmm &&f pow&i of attorney 
is not valid for the purpose of representing the taxpuy(r gener:illy bef& re the 
Treasury Department, it will not k&e necessary that a statmnent rehitive to fees 
accompany it. 

A power of attorney must be sigued by (1) the individuil, if the employer 
is an individual; (2) the president, vice president, &&r other principal &&ffi &r, 
if the employer is a corporati&&n; (3) a responsible iiid duly antliorize&1 mei:i- 
ber or officcr having knowledge of its affairs, if the employer is a p;&rtnership 
or other unincorporated organization; or (4) the fiduciarv, if the eiiil;l)&y& r is a 
trust or estate. The power of attorney mnst also either be u it»& ssed by two 
disinterested individuals, or be ackuowkdged before a uot:iiy public or other 
officer authorized to take acknowled ments. 

The taxpayer and the attorn(y iu fact are respo!&sible for the return, or 
returns, as iuade and incur liability for the penalties provided for false or 
fraudulent returns. 
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SzcvxoN 1420: Collection a»cl payme»t of taxe. . 
RzozxxxvxoNs 106, SzcvxoN 402. 602: When to 

report xvages. 
(Als() Subcliapter C (Federal Unemploynlexlt Tax 

Act), Sectio» N04; Regulations 107, Section 
408. 502; and Social Security Act, Section 807, 
Regulations 91, A. rticle 402x/2, Section 905, Regu- 
lations 90 (as amended), Aiticles 210 and 300. ) 

1940-40 — 10467 
Mim. 5107 

Reporting einploxnient taxes with respect to wages paid in one 
tax-return period for services in a prior period. 

TRKASURV DKPAPTMKNT 

OFFICE OF COMiixxssIONKB Ox' INTERNAL REVENUED 

lVashirigton, D. C. , September 6', 19~F0. 

Collectors of Internal Eeuenue and Others Coneerried: 

Employers who have paid wages to employees in the year 1940 for 
employment in prior years have made numerous inquiries concerning 
the method of reporting such wages for purposes of the taxes imposed 
by Titles VIII ahd IK of the So~cial Security Act and Subchapters A 
and C of Chapter 9 of the Internal Revenue Code (Federal Insurance 
Contributions Act and Federal Unemployment Tax Act, respec- 
tively), as amended by the Social Security Act Amendments of 1989. 
There appears to be some confusion because of the fact that such 
wages are paid in a current tax-return period for services performed 
i» prior tax-return periods. 

With xespect to Title VIII of the Social Security A. ct and Sub- 
chxptcr A. of Chapter 9 of the Internal Revenue Code, as axnended, 
aminmts paid in any calendar quarter of 1NO or thereafter as wages 
tor services perfornxed at any time subseq»ent to December 31, 1936, 
should be reported by each employer of one or. more on the return 
on Form SS — la for the quarter in which such wages ax&: paid, in the 
same manner as wages currently earned and paid duri»g such quarter 
are reported. For example, if employee A receives $1~0 during the 
quarter for services performed during the quarter, and also receives 
$100 during the quarter for services performed in 1938, employee A' s 
wages should be entered on the quarterly return as $250, and no 
explanation xxeed be made on the return regardixxg the periods during 
which such vvages were earned. 

Annual retux'ns on Form NO fileR by emplovers of eight or more 
under Subchapter C of Chapter 9 of the I»ternal Revenue Code, as 
amended, for the calendar year 1989 and for each calenclar year there- 
after should include all wages paid during such calendar year for 
employment after December 81, 1%8. Thus, wages paid during the 
year 1940 for services performed after Decen1ber 31, 1988, should be 
incluclecl in the return on Form 940 filed for the year 1940. A differ- 
ent rule is applicable, hovvever, to wages paid for services performed 
i» the year 1%6, 1%7, or 1%8. If services were perfornxed in 1936, 
1967. or 1%8, a»d the employer failed to include in his return on 
Iform 940 for such year the amount of wages payable for such serv- 

es, the emph&yer must file with the collector of internal revenue an 
anxeniled return or a statement under oath showing the amount of 
such wages (reg;xr&lless of xvhexx the wages are paid), and pay the tax 
with respect to such wages. If wages paicl during 1%9 with respect 
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to employment after December 31, 1988, were not incl«ded in the 
return on Form 940 for the year 1989, such wages must be similarly 
reported to the collector in an amended return or a stateme»t under 
oath and the tax must be paid. 

Statutory provisions limit, the applic;d&ility of certain taxes 
herein considered to the first $8, 000 of remuneratio» with rc, l&ect to 
employment during any one calendar yea& paid, as taxable wages, to 
an individual by an e&nployer with iespect to employmcnt &lu&i»g 

such calendar year. The lilnitation relates to wages for eml&loyment 
during any one c:de»da, year. and not to the amount ol remuneration 

(irrespective of the year of employment) which is paid or & cc& ived in 
any one calendar year. For example, assume that employee 1~ earns 
$8, 000 in wages during 1939 and $8, 000 in wages cluring 1940. 
wages in the amount of 4'2, 000 were paid to him during~1989, only 
such $2, 000 will be included in his employer's returns on Icorm SS — 1;& 

a»d I&'ornl 940 covering the year 1989. If the remaining wages &&f 

$4&000 are paid to 8 during 1940, the entire $4, 000 will be included in 
his employer's returns on Form SS-ia and Form 940 covering the 
year 1940. 8's employer will not be required to explain on h&s re- 
turns covering 1940 that the amount of $1, 000 of the $4, 000 was 
earned in 1989& and that the remainder of $8, 000 was ea& ned in 1940. 
(It should be remembered, however, that there is no similar limita- 
tion of $8, 000 ou the applicability of the tax imposed by Title IX 
of the Social Security Act with respect to wages earned in the calen- 
dar years j[986, 1987& and 1988, or the tax imposed by Subchapter C 
of Chapter 9 of the Internal Revenue Code, as amended, vi ith respect 
to wages paid in 1989 for services performed after December 81, 
1988. ) 

Correspondence relating to this mimeograph should refer to its 
number and the symbols AAC: RR. 

GIrr T. HztvEHziwo, 
Com&niss&, on&'. t'. 

SECTIoÃ 1426: Defnlltlons. 
RKGULATIoNS 106, SEc1zo& 402. 208: Employment 

after December 81, 1989. 

1940 — 29 — 10330 
S. S. T. 895 

Services performed subsequent to December gi, IM9. , by oilicers 
and members of the crevr engaged by the M Compauy under a con- 
tract entered into outside of the Uuited Sta'es to operate a 
cable ship, an American vessel, constitute "employment" for pur- 
poses of the taxes imposed by Subchapter A, Chapter 9, Internal 
Itcvenue Code, as amend&. d by the Social Security Act Ameml- 
ments of lqg9, since during the year 1940 such ship touched at 
a port in the Uuited States. 

The question is presented whether services performed subse&luent 

to December 81, 1989, by ofBcers and members of the crew of the M 
Company's cable ship constitute " employment, " for purposes of 
the taxes imposed by Subchapter A, Chapter 9, of the Internal Reve- 
n«e Code, as amended by the Social Sec«rity Act Amendments of 
1989. 

The M Company is incorporated under t. he laws of tl. e State of R. 
It owns and operates a cable repair ship stationed in ~aters outside 
the United States. The oKcers and members of the crew are em. — 

ployed under a contract which was entered illto in the year 1939 at 
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a port outside the United States. In carrying out its operations dur- 

ing the year 1940, the ship touched at a port in the United States. 
The question arises as to the period during v lrich the remuneration 

paid to oKcers and members of the crew is subject to the taxes im- 

posed uu&lcl the above-mentioned provisions of law. 
Section 1426(b), Subchapter A, Chapter 9, of the Internal Revenue 

Code, as amended, provides in part as follows. ' 

The term "enlployment" means * ~ "' any service, of whatever nature, 
performed after December 31, 1930, by an employee for the person employing 
him, irrespective of the citizenship or residence of either, (A) within the 
United States, or. (8) on or in connection with an American vessel mlder a 
contract of service which is entered iuto within the United States or during 
the perfornlance of which the vessel touches at a port in the Un!ted States, if 
the eu!plovee is e!nployed ou and iu connection v;ith such vessel wbeu outside 
the United States 

Section 1426(g), Subchapter A, Chapter 9, of the Code, as amended, 
provides as follows: 

A»&e&i&an &:esseh — The term "American vessel" means any vessel documented 
or numbered under thc la&vs of the United States; aud iucludes auy ve. sel 
which is neither doculuented or numbered under the laws of the United States 
nor documented under the laws of any foreign couutry, if its crew is employed 
solely by one or more cii. izens or residents of the Uuited States or corporations 
organized under tbe lalvs of the Uuited States or. of auy State. 

Section 8797 (a) 9 of the Internal Revenue Code provides as 
follows: 

United S(ates. — The term "United States" when used in a geographical sm!sc 
includes only the States, the Territories of Ablska and Hawaii, and tbe District 
of Coh!mbia. 

Inasmuch as the vessel here involved is owned by a corporation 
organized under the laws of the State of R and its crew is employed 
by such corporation, it is an "American vessel" within the meaning 
of section 1426(g), supra. 

Since the cable ship (an Americ n vessel) operated by the M Com- 
pany touched at a port in the United States during the year 1940, 
it is held, in view of the provisions of section 1426(b), supra, that 
all of the services performed subsequent to December 81, 1989, on 
or in connection with such vessel under the contract of service in 
effect at the time of touching at the port in the United States, in- 
cluding the services performed both prior and subsequent to the elate 
of touching at such port, constitute "employment" for purposes of 
the taxes imposed by Subchapter A, Chapter 9, of the Internal 
Revenue Code, as amencled by the Social Security Act Amendments 
of 1989. 

1940-80 — 10848 
S. S. T. 896 

SEcTIo'-v 1426: De61ntlons. 
REuvl, ATn»xs 106, SECTlox 402. 04: YVho are em- 

ployees. 
(Also Subchapter C (Federal Unemploylnent Tax 

Act), Section 1607; Regulations 107, Section 408. o04. ) 
In&lividuals, in&own as piecemakers aud skidders, en . aged in cut- 

ting timber and skidding forest products for the 31 Colupany are 
employees of that conlpauy for purposes of Subchapters A and C, 
Chapter 0, of the Interual Revenue Code, as amended by the Social 
Secnl'ltv Act Amel&d&uents of 1030. 
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Advice is requested whether individuals known as piecemakers and 
skidders performing services for the M Compa»y are employees of 
th'it company for purposes of Subclia!&ters A and C, Chapter 9, of the 
I»tern&&1 Reve»ne Code, :is amended by the Social Security Act, 
Ameiidmeuts of 1939. 

Tlie 41 Company is engaged in a general logging business consist- 
ing of the production and sale of logs, ties, pulpwood, posts, and 
poles. Individuals known as piecem;ikers a' re eng;iged under oral 
contracts to. cut timber sta»ding on strips of Rancid assignee! to thei». 
T!ie strips, which vaiy from 3 to 10 ac&'cs in are:i, are v:&i iously desig- 
»;ited by natural bo»ndaries, such as creeks a»d r&&ads& and by bh&. zing 
or markin«of trees. No other piecemakers are permitted by the com- 
pany to enter a strip which has been assigned to any p!ecema~er 
except as hereinafter indicated. I, »der the oral contracts, the piece- 
maker is paid an agreec!»&ice per piece for the timber ivhich is con- 
verted into specified products of design;ited length and diameter. 
The piecemaker furnishes his own tools and, if he desires, niay engage 
his own assistants although the limited are;i of the strip se!c!om neces- 
sitates such;iction. H may choose his own 

horns 

of. labor b»t it is 
u»derstood that tlie contract will be completed ivithin the particular 
cut tilig sea. soil. 

The company also engages i»dividuals known as ski&lders who drag 
logs and other forest products by horses or tractors from t!ie place 
where they are cut to the banking grounds or roads. These individ- 
uals are engaged under oral contiacts to skid logs a»d &vood products 
from a particular strip to a designated location. The same general 
arrangements exist with respect to the skidders as above set out in 
the case of the piecemakers. 

The facts presented further disclose that sometimes piecemakers 
and skic!dels& due to illness or other reasons, fail to complete their 
contract within the cutting season and that, prior to the expiration of 
the season, other individuals are engaged to complete the work. Also, 
when the company finds it necessary to expedite operations in a par- 
ticular area, piecemakers and skidders in other areas are moved to the 
new scene of operations prior to conipletion of their original con- 
tracts. The company employs a foreman who inspects tlie various 
strips to determine whether the operations are being performed in 
accordance with the terms of the oial contracts. If, in the opinion 
of the foreman, a piecerr&aker or skidcler is not properly carrying out 
his contract, the foreman replaces the individual by entering into a 
new contract with another for the cutting or removal of the wood. 
At certain times the wood is scaled, the determi»ation of tlie company 
bein« final, and tlie individuals are then pai&h The piece&naker or c '& 1 
skidder re. 'eives no remuneration for wood which ooe- iiot meet the 
specifications or which is skidded or piled. iniproperly. 

Based on the foregoing facts, it is the opinion of the Bureau that, 
the piccemakers and skidders, together with any;issistaiits engaged 
v. ith the express or implied consent of the . I Company, are employees 
of that companv for purposes of Subchapters A and C, Chapter 9, of 
the Internal Revenue Code& as amended. 
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S«c T&ox 1426: Definitions. 
RzcrvzATro1"s 106, SzcTroz~ 40'. 204: &'& ho are 

employees. 
(Also Sub&. l&npter C (Fe&1& ral U»en&ployment Tax 

Act), Section 1607; Reg»lations 107, Section 408. 204, ) 

1940 — 38 — 10?i84 
S. S. T. 398 

A, who operates the 31 Patrol S«vice, is not an cmplovee of the 
various a&sr& nants for &vhom he performs patrol s&rvices within the 
meanin ~ of Subchapters A and C, Chapter 9, of the Internal Rev- 
enue &'ode, as amended by the Social Security Act Amendments 
of 1999. 

The question is presented whether. for employment tax purposes, 
A. is an employee of the tner&. hunts for whom he performs patrol 
services. 

A. , who operates the M Patrol Service, furnishes patrol services to 
merch, . nts i» the city of R. He enters~ into a separate agreement 
vvith each merchant who engages his services specifying the services 
to be rendered and the remuneratio» to be paid. Such services 
usually co»sist of. exanlining loci-s on doors, turning o8 lights, and 
lowering awnings. A. pproximately 60 merchants en«age tktese serv- 
ices and each merchant is at liberty to discontinue the engagement of 
A at will. Furthermore, the merchants contracting witkl A do not 
act as a group in supervising such services, and it is expressly agreed 
that none of such merchants will require duties of A which can not 
be carried ont in conjunction with his duties to others engaging him. 
Xo instructions are given to A as to the manner in which his services 
are to be performed, the sole requirement being that the speci6ecl 
duties be performed each night. A. sometimes engages substitutes 
and assistants to perform the required services. A. furnishes the uni- 
forms, baclges, and all other eqttipme»t used by him and his assistants. 

In S. S. T. 281 (C. B. 1988 — 1, 413) it was held that the so-called 
merchants' police under consideration in that case were employees, 
for purposes of the taxing provisions of the Social Security Act, of 
the various merchants for whom they performed services. In that, 
case the merchants had the right to direct and control the policemen 
in the performance of their services. In the instant case, however. the 
merchants do not, either i»dividually or as a group, retain the right 
to supervise or control the performance of the duties required of A or 
his asslsta»ts. 

On the basis of the facts m this ca:e, it is held that A is not an 
employee, for purposes of Subchapters A and C Chapter 9 of 
Internal Revenue Cocle, as amended, of the various merchants for 
whom he performs services. (See S. S. T. 1N, C. B. 1937 — 1, 890. ) 

SzcTiol 1426: Deiinitio»s. 
Rrol z. v««xs 10o, SzcTlox 402. 204: AVho are 

empl ovees. 
(Also Si&b&;hapter C (Federal Unemployment Tax 

Act), Section 1607; Regulations 107. Section 408. 204. ) 

1940 — 86-10411 
S. S. T. 899 

A, vvho &'ontracted to cnt, sl&id, and haul timber for the X Com- 
pany, was not an employee of that comp, . ny for purposes of Sub- 
chaptcrs A and C, &"hapter 9, of the Internal Revenue Code, as 
amended by the Social Securitv Act Amendments of 1999. 
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Advice is requested whether, for employment tax purposes, A was 
an en&pl&&yce of the F Compn»y ~vith respect to services performed 
under coirtrnct in cutting, ski&lding, and hauling timber for that 
con& [&any. 

The X Company, owrrer of a tract of land, entered into a, contract 
with A for removal of the timber therefrom and delivery of the 
logs to the company's sawmill. The comparry agreed that A should 
have the exclusive right to cut, skid, nnd haul all of the merchantable 
timber, estimnted to approxinrnte several nrillion feet, and A a&&reed 

to complete the corrirnct within the specified time. A was paid x 
dollars per thousand feet of timber cut and zlclivered. 

For purposes of c&» rying out the terms of the contrnct, A erected 
camp buildings nt his own expense ivherein he housed and feel the 
log&ring crew, which v. ns composed of about 80 nren ~vho were hired, 
paicl, an&1 controlled by A. He furnishecl nll equipment, inclucling 
axes, saws& tongs, horses, tractors, nnd trucks. A had errtered into a 
number of similnr contracts witir other persons in the past and is 
known in his locality as n, "logging contract&&r. " 

Under the contract between A and the N C&unpany, A wns given the 
right nnd was legally obligated to remove all of the rnerclrnntable 
timber from a certain area. The operations were extensive in char- 
acter, and required the services of a lar ge crew and the maintenance 
of a camp for its convenience. All of the equipment, which wns of 
substantial value. w;r. furnished by A. and nll of the operating expenses 
were borne by him. He personally hired and paid the members of 
the crew ancl directed and controlled all of the details of their work. 
Further, he offers his services as a "logging contractor " to the general 
public. 

On the basis of the facts presented, it is hclcl thnt, during perform- 
ance of the contract A was not an employee of the iV Company for 
purposes of Subchnpters A and C, Chapter 9, of the Internal Revenue 
Code, as amended. A was& however, the employer of the individuals 
comprising the crew for employment tax purposes. (See S. S. T. 896, 
p&nge 246, this Bulletin. ) 

Srcrroiw 1426: Definitions. 
RErr;LATro~s 106, SzcrroN 402204: 0 ho are 

employees. 
(Also Subchapter C (Fecleral Unemployment, Tnx 

Act), Section 1607; Reguhrtiorrs 107, Section 403. 20$. ) 

1940 — 6R — 10425 
S. S. T. 401 

Ii, a "free-lance" jockey who was engaged for one race nrnler 
oral arrangements with A. a race horse owner, was an employee of 
such owner for purposes of Subchapters A and C, Clrapt&r 0. of the 
Internal Revenne Code, as amended by the Social Security Act 
Amendments of 1030. 

Advice is requestecl whether B, n "free-lance" jockey who wns en- 
gaged for one race under oral arrangements with A, a race horse 
owner, was an employee of A for employment tax purposes. 

Under oral arrangements for his services as a jockey. B rode a 
horse ownecl by A. He performed no services for A. other than the 
actual riding of the horse in the race. Like services are performed 

2&&0217' — 41 1'l 
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for other owners. A contends that B should not be classed as his 
employee but as an independent contractor. 

In S. S. T. 311 (C. B. 1938 — 2, 284) it was held (syllabus): 
8, a jock& y engaged under eoniract with A, a race horse owner, is an employee 

of such owner within the meaning of Tii. les VIII and IX of the Social Security 
Aet. 

The facts involved in the case of a "free-lance" jockey, as dis- 
tinguished from a jockey under contract to one owner, do not warrant 
a difFerent conclusion. The jockey does not contract with each owner 
to produce a desired result by methods of his own choosing, which 
would be true if an independent contractor relationship existed, but 
is always subject to control and direction by each owner for whom he 
rides as to the methods he shall follow in racing the horse. Even 
though a jockey may be so familiar with the method of riding the 
horse of a certain owner that it is not necessary for such ov. ner to issue 
detailed instructions to the jockey, nevertheless the right to direct and 
control the jockey rests with the owner. 

In view of the foregoing, it is held that B is an employee of A for 
purposes of Subchapters A and C, Chapter 9, of the Internal Revenue 
Code, as amended. 

SrcvxoN 1426: Definit, ions. 
Rrovx, ATE&"s 106, SzcTzoiw- 402. 204: who are 

employees. 
(Also Subchapter C (I&'ederal Unemployment Tax 

Act), Section 1607; Regulations 107, Section 
403. 204. ) 

1940W2 — 104o4 
S. S. T. 403 

Truck owners and drivers performing services in delivering coal 
for the 5I Coal Co. are employees of that company for purposes of 
Subehapters A and C, Chapter 9, of the Internal Revenue Code, as 
amended by the Social Security Act Amendments of 1939. 

Advice is requested v hether truck owners and drivers performing 
services in delivering coal for the M Coal Co. are employees of that, 
company for purposes of Subchapters A and C, Chapter 9, of the 
Internal Revenue Code, as amended by the Social Security Act 
Amendments of 1939. 

The M Coal Co. operates several coal yards in the city of R. The 
company owns a number of trucks which it uses to deliver coal to 
its customers. The drivers of such trucks have been considered em- 
ployees of the company and employment taxes have been reported and 
paid with respect to their wages. 

In order to meet the demands for coal during the winter season, it 
is necessary for the company to engage additional trucking equip- 

ent. The company enters into oral agreements with various truck 
owners who are paid on a tonnage basis. The ov ners may operate 
their trucks or engage others to operate them. Expenses incurred in 
connection with the operation of the trucks (including the wages of 
any assistants) are borne by the owners. The company engages dis 
patchers who issue instructions to the drivers with respect to the 
delivery of coal, such as ~here and when to make delivery, whom to 
see at the place of delivery, etc. Such dispatchers have authority to 
discharge the drivers at any time. The company requires the owner 
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operators and clrivers engaged by the truck owners to report for 
duty at a specified time eacli dav, to rcport, wlten leaving the coal 
yards, to ret»ain at the yards ancl wait for hauls, to give notice when 
they are unable to pertorm services on any paiticular dav, and to 
purchase their gasoline from the company. The diivers may be 
transferred by the company from one of its yar ls to another. Eight 
hours constitute a working day but. the drivers are require&1 to retnain 
longer if orders of a»y custoniers m»st be filled on a particular day. 
Public liability insurance coverin&l the drivers is carried by the corrt- 
pany. However, the truck owners pay thc amounts of the premi- 
ums. Although the ownet-operators and clrivers are occasionally en- 
gaged by other concerns, the services performed for the company 
constitute their main source of income. The iiames of the drivers are 
carried on the company's pay roll and the con&litions and circum- 
stances under which they perform services are substantially similar to 
those under which the drivers of company-owned trucks perform 
services. The aoreements may be terminated at any time by either 
the truck owners or the company. 

Qn the basis of the facts presentetl, it is held that the truck owners 
and drivers performing services for the M Coal Co. are employees 
of that company for purposes of Subchapters A and C, Chapter 9, of 
the. Internal Revenue Code, as amended by the Social Security Act 
Amendlnents of 1MO. 

1040-N-10546 
S. S. T. 408 

SzcizoN 1426: Definitions. 
RrcuLArzows 106, SECTtox 402. 204: Who are 

employees. 
(Also Subchapter C (Federal l"nemployment Tax Act), 

Section 1607; Regulations 107, Section 403. 204. ) 
Special services, in addition to their regular services as trustees, 

performed by E and F, trustees of the 'll Trust, constitute "employ- 
ment" for purposes of the taxes imposed by Subchapters A and C, 
Chapter 9, of the Internal Revenue Code, as amended by the Social 
Security Act Amendn&ents of 1939. 

Advice is requested whether special services performecl for the M 
Trust bv E and F, two of the trustees of that trust, constitute "em- 
ploymerit " for Federal employment tax purposes. 

Each of the 10 trustees of the M Trust receives a fee of 2z clollars 
for attendance at meetings of the trustees and small allowances for 
secretarial or appraisal work performed solely in connection with 
their duties as trustees. In addition to the above aniounts. E and F 
receive compensation for certain special services apart from their regu- 
lar duties as trustees. 

E devotes a substantial amount of time, in addition to attending 
meetings of the board, to rendering executive and legal services in 
connection with the management, of the trust. For such services the 
trust pays him a salary of 250m dollars a year in addition to his 
regular fees as trustee. He has no definite duties from month to 
month but prepares annual reports for and supplies information con- 
cerning the trust to the security holders, and rentiers whatever legal 
services are required. 

F devotes his entire time to his duties for the trust. He has charge 
of all construction work, maintenance of properties, and similar ac- 
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tivities. He supervises the reconditioning of trust property which is 
held for sale. In addition to his regular fees as trustee, he receives 
a salary of 1, 000' dollars a year for his special services. 

Under the facts present, ed in this case, E and F are performing 
special services in addition to their regular duties as trustees for which 
they receive added remuneration. Under such circumstances, it is 
held that the special services performed by E and F constitute "em- 
ployment" and that they are employees of the M Trust with respect 
to such services for purposes of Subchapters A and C, Chapter 9, of 
the Internal Revenue Code, as amended. The amounts ot' compensa- 
tion received for such special services, therefore, constitute "wages" 
subject to the taxes imposed by the above provisions of law. 

Src Trois 1426: Definitions. 
REGULATIONS 106, SECTION 402. 207: Included 

and excluded services. 
(Also Subchapter C (Federal Unemployment Tax 

Act), Section 1607; Regulations 107, Section 
408. 207. ) 

1940 — 40-10438 
S. S. T. 402 

Services performed within the United States by the flight per- 
sonnel of the sd Air Lines, operating between foreign and United 
States airports, constitute "employment" for purposes of the taxes 
imposed by Subchapters A and C, Chapter 9, of the Internal Reve- 
nue Corle, as amcuded by the Social Security Act Amendments of 
1939. 

Advice is requested whether services performed vviihin the United 
States by the flight personnel of the M Air Lines, operating between 
foreign and United States airports, constitute "enlployment" for 
purposes of the taxes intposed by Subchapters A and C, Chapter 9 
of the Internal Revenue Code, as amended by the Social Security 
Acf Amendments of 1939. 

Section 1426(b), Subchapter A. , Chapter 9 of the Internal Revenue 
Code, as amended, provides in part: 

EMpr, ovMaxr. — The term "employment" means ~ * * any service, of 
whatever nature, performed after December 31, 1939, by an employee for the 
person employing him, irrespective of the citizenship or residence of either, 
(A) within the United States, or (B) on or in connection with an American 
vessel under a contract of service which is entered into within the Lrnited 
States or during the performance of which the vessel touches at a port in 
United States, if the employee is employed on and in connection with such 
vessel when outidrle the United States, except— 

(6) Service performed on or in connection with a vesseel not an American 
vessel by an employee, if the employee is employed on and in connection with 
such vessel when outside thc United States 

Section 1607(c), Subchapter C, Chapter 9 of the Internal Revenue 
Code, as amended, provides in part: 

EMm. ovMrr T. — The term " employment " means ' * * any service, of 
whatever nature, performed after December gl, 1939, within the United States 
by an employee for the person employing him, irrespective of the citizenship 
or residence of either, except— 

(4) Service performed as an oKcer or member of the crew of a vessel on the 
navigable waters of thc United States 
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The provisions of sections 1426(b) ancl 1607(c). supra. are spccifiio 
in tlrat services performed "within tlie I. riited States" bi an em- 
plovee for the person employin&&. him, irrespective of the citizenship 
or residence of either, con. titute " employment. " 'l'lie exceptions 
from "employment" accor&lecl by paragraphs (5) and (4). rc. pec- 
tively, of those sections to se; vice perfoimed by an employee o» or 
in connection with a ve»sel which is not. an American ve-, cl& and to 
service perfornied, i. ;in oAi&er or member of the crew of a ve. »el 
on the navigable watc& s of the I'nited State. -. clo not apply to service 
performed or& or in coimection with aiicraft. Acc&&rdin&rly, it is held 
that. services performed within the United Si;ites hy the tli lit per- 
sonnel of tlie &I Air I. ines, operatiu&&. hetivee» foieign an&i l uited 
States airp&&rts, coii»titute "enipl&&iiuent" f&&r purp&&. -e of the ta~es 
imposed by Su[&chapters A and C. Ch;ipter 9 of the Internal Revenue 
Code, as imended. 

Secti&&n» 1426[c) ancl 1607(d)& Subchapters A. ancl C, respectively, 
&&f Chapter 9 of the Intern;il Revenue Code, as an&ended, provide in 
l&art as follows: 

I i«LUDED '&r&D E&rcl uDED Ssavics. — If the services performed during one-half 
or more of any pay period by aii einployee for the per»& n employing him con- 
stitute eiuployment, ;ill the servi««of such employee for such period shall b, 
deemed to be employu&ent: but if the servi&c. pcrforn&ed during more than one- 
h&ilf of aiiy . uch pav period l&y an employee for the person employing him do 
not constitute en&ployment, theu none of the services of such emplovce for such 
period shall be deeiuc&i to bc e&ut&loymeut. A» use&1 in thi» subsection the ter&u 
"pay period" mean. a period (of not more thrin thirty-one consecutive days) 
forwhtch a pnTment of remuneration is ordinarily made to the emplovee bv the 
person emploving him. 

In the opinion of the Bureau. sections 1426(c) and 1607(d), supra. 
were not intended to include as "employment" services performed 
outside the IInited States or to en&elude from "employment" service. 
performed v-ithin the I nitecl States on the basis of the relation in 
quantity of services performed within the Ignited States to the entire 
services performed both within and without the Ignited States. 
Accordinglv. it is held tliat such sections are not applicable with 
re»pect to the services performed by the fig&ht personnel of tile 
. &[ A. ir Lines. 

SscTtox 1126: Definitions. 1940-28 — 10319 
Rsot-i &Tt&&w 106. Si;& ri&&y -[02. '208: Agriciiltural labor. S. S. T. 6&31 

(Also Subchapter C (Federal I:nemployn&ent Ti&x Act), 
S& ction 1607; Reoulation» 107& Section 406. 208. ) 

'Service» performed bv en&ployees of the &I Company on or after 
January 1, 1940, iu connection with the ginniug of cottou, includ- 
ing direct supervi»iou of the inning proce, » by giu managers, con- 
stitute ' agricultural labor ' within the meaning of Subchaptcrs 
A and C, Chapter 9, of the Internal Revenue Code, as amendc&l 
by the Social Sc& uritv &&ct &&. mendmeut» of 1999. 

Clerical services relating to the operation of the cuterpri»e do 
not constitute " agricultural labor " within the above-mentioned 
provisions of law. 

The question is presented whether services performed by emplovees 
of the &I Company on or after January 1. 1940, in connection with 
the operation of its cotton ginning business constitute "agricultural 
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labor" within the meaning of Subchapters A and C, Chapter 9, of 
the Internal Revenue Code, as amended, effective January 1, 1940, 
by the Social Security Act Amendments of 1989. The services in 
questi'on include services rendered by gin managers and other em- 
ployees in the course of the physical process of cotton ginning and 
clerical services relating to the operation of the ginning business. 

Section 1426(h) of Subchapter A, Chapter 9, of the Internal Reve- 
nue Code provides in part as follows: 

AoaroULTUR~ LAB0R. — The term " agricultural labor" includes all services per- 
formed— 

(3) * * "' in connection with the ginning of cotton 

Section 1607(1) of Subchapter C, Chapter 9, of the Internal Reve- 
nue Code contains identical provisions. 

It is the opinion of the Bureau that the phrase "the ginning of 
cotton " refers to a particular operation as distinguished from a, busi- 
ness, and that the services contemplated by the above-quoted provi- 
sions of law, in order to constitute "agricultural labor, " must be 
rendered directly in connection with that particular operation. Mere 
connection with the business of which the operation is a part is not 
sufhcient. The ginning of cotton is a physical operation and a service 
in connection therewith is a service which is a part of the ginning 
process. Inasmuch as the actual ginning of cotton is a result of 
mechanical operation, the law and regulations must refer to the 
manual labor required to begin and conclude the process as well as 
services required in the ruling of the machine itself. It appears 
that in the ordinary case the process of cotton ginning may well be 
regarded as beginning with the receiving and weighing of the seed 
cotton and as ending with the tagging of the bale as it comes from 
the press. 

It is held that services performed by employees of the M Company 
on or after January 1, 1940, in connection v, ith the ginning of cotton, 
that is, services which are a part of. the ginninq process, including 
direct supervision of the ginning process by gm manag~ers whose 
services are an integral part thereof, constitute "agricultural labor" 
within the meaning of Subchapters A and C, Chapter 9, of the 
Internal Revenue Code, as amended bv the Social Security Act 
Amendments of 1989; and that clerical services relating to the opera- 
tion of the enterprise, which services are not considered to be a part 
of the ginning process, do not constitute "agricultural labor " within 
the meaning of the above-mentioned provisions of law. 

It is to be noted that sections 1426(c) and 1607(d) of Subchapters 
A and C, respectively, Chapter 9, of the Internal Revenue Code, as 
amended, provide in part as follows: 

if the services performed during one-half or more of any pay period by an 
employee for the person employing him constitute employment, all the services 
of such employee for such period shall be deemed to be employment; but if the 
services performed during more than one-half of any such pay period by an 
employee for the person employing him do not constitute employment, then 
none of the services of such employee for such period shall be deemed to be 
employment. As used in this subsection the term "pay period" means a period 
(of not more than 81 consecutive days) for which a payment of remuneration 
is ordinarily made to the employee by the person empioying him. 
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These rules shoulcl be followed in cases in which a particular em- 
ployee of the operator of a cotton ginning establishment performs 
during the same pay period services that, constitute "agricultural 
labor" and services that constitute "employmcnt. " For ex;&mple, if 
75 per cent of an employee's time during a pay period is devoted to 
the operation of the ginning machinery, which services constitute 
"agricultural labor, " and the remainder of his time in such pay 
period is devoted to clerical duties, which services constitute "em- 

loyment, " all of his services renderecl d»& incg such period should 
e deemed to be "agricultural hlbor" for pulposes of Subchapters 

A and C, Chapter 9, of the Internal Revenue Code, as amended. 

1940-46 — 10487 
S. S. r. 405 

SrcTiot 1420: Definitions. 
REGULATIONS 100& SEcrio~- 402. 208: Agricul- 

tural labor. 
(Also Subchapter C (Federal Unemployment Tax Act), 

Section 1607; Regulations 107, Section 403. 208. ) 
St &tus of various types of services re&nlered by emplovees of a 

cooperative association of fruit and vegetable growers for purposes 
of Subchapters A;u&d C, Chapter 9, of the Internal Revenue Code, 
as amended by the Social S&euritv Aet Amendments of 1989. 

Advice is re&[»estc&l whether vario»s types of services rendered by 
employees of the AI Association. a cooperative organization of fruit 
and vegetable growers, are excepted from "employment » as "agri- 
cultural labor" for p»rposes «f S»bchal&ters A and C, Chapt& & 9, of 
the Internal Revenue Code, as amendec! by the Social Security Act 
Amendments of 1939. 

The association supervises the activities of its members and per- 
forms services from the beginnin«of. the gr«wing periocl until the 
products are on their way to market. It employs inspectors v;h« 
advise the growers with respect to production methocls, obtain crop 
estimates fr~om time to time for financing purp«ses, andd»rino the 
paclcin«and processing season supervise the grading and packing of 
the proclucts and chc&k the condition of those in storage. It aids the 
growers in financing the growing, harvesting, and processing of their 
products, purchases mat~erials ~and supplies, and stores them until 
needed by the growers, at which time they are distributecl to the 
growers by truck. 

The association manufactures spray materials which it sells exclu- 
sively to its members at. cost. It also manufactures cicler and vinegar 
from apples raised exclusively by its members. It packs apples, pears, 
cherries, potatoes, an&1 other fruits and vegetables, all of which are 
raised by its members. The association operates a cannery in which 
it handles only fruits and vegetables pro&luced by its members, and a 
cold storage warehouse in which its members' products are held for 
market, after they are processed and packed. Ice is man»fact»reel 
for freight cars carryi»g the prod»cts to market and some electricity 
is gener~atecl for use in the above-mentioned plants. A reservoir and 
pipe line owned ancl operated by the association furni-h water for 
power and other purposes in its plants. The association se!]s a small 
amount of ice and furnishes some water to a railroad conrpany for 
the latter's engines. The net returns from these operations aid in 
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reducing the cost of the above-mentioned services to the members of 
the association. The association employs, among others, department 
managers, sales promotion men, accountants, clerical workers, and 
mainteiialice mell. 

Upon the basis of the facts presented and in view of the provisions of 
sections 1426(h) and 1607(1) of the Code as amended, it is held that 
services performed by employees of the RI Association in connection. 
Ivith the cultivation of the soil and the raising and harvesting of prod- 
ucts on the farms of its members, and in packing, packaging, process- 
ing, grading, storing (including the actual operation of packing and 
cold storage equipment but not canning equipment), and delivering to . torage or to market, or to a carrier for transportation to market, the 
fruits and vegetables produced by its members, together with services 
rendered by officers and other employees of the association in the direct 
supervision of. such services, constitute " agricultural labor " for pur- 
poses of Subchapters A and C, Chapter 9, of the Code, as amended. 

It is also held that services performed by employees of the M Associ- 
, ation in connection with the canning of the products of its members, 
the manufacture of spray materials, ~cider, vinegar, and ice, the genera- 
tion of electricity, the operation of the reservoir and pipe line under the 
circumstances stated, the inspection of members' crops, the furnishing 
of advice to members, the promotion of sales, the repair of the plants 
and equipment, and clerical work, together with the supervision of such 
services, constitute " employment " for purposes of such subchapters. 

SEcTIQN 1426: Definitions. 
REGULATIQNs 106i SEC rIoN 402. 209: Domestic 

service. 
(Also Subchapter C (I&'ederal Unemployment Tax 

Act), Section 1607; Regulations 107, Section 403. 209. ) 
Services performed in the employ of the AI University Women' s 

Club in coiniection with the operation of its clubhouse are not 
excepted from "employment" under sections 1426(b)2 and 
1607(c)2, Subchaptcrs A and C, respectively, of Chapter 9 of the 
Internal Revenue Code, as amended by the Social Security Act 
Amemlments of 1939. 

1940-49 — 10508 
S. S. T. 40? 

Advice is requested Ivhether services performed in the employ of 
the M University Womeii's Club in connection with the operation. of 
its clubhouse are excepted from "emplovment" under sections 
1426 (b) 2 and 1607 (c) 2, Subchaptcrs A and. C, respectively, of 
Chapter 9 of the Internal Revenue Code, as amended. 

The M University )Vomen's Club was lncorporat, ed under the laws 
of the State of R to promote friendly intercoulwe among its members 
and to provide a place for their professional and social meetings. 
Its activities consist of maintaining and. operating a clubhouse for 
the use and benefit of the members. In addition to its social pro- 
gram, the club provides a limited number of rooms for ihe lodging of 
members and operates a cafe where meals are served to members and 
their guests. The income, which is derived from dues and house 
charges levied upon the melnbers, is used to defray operating 
expenses. 

Membership is composed of four classes, referred to as active, as- 
sociate, life, and nonresident. Active membership is open to women 
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at the. unive&sity who are »1embers of the fac»lty;;«lministrative, 
s&'ientific& and library staGs; staGs of aAiliated orga&nizations of the 
llnlv&»'sity; the boarcl of trust« s; a»d;&&lult »v&&»&&»& of the famili&'s 
of members and former me&»bers of the university organizati&»» in 
the foregoing groups. All active me»&b& rs who sei & r their c&&»»ection 
with the university but continue to rcsicle in the c&&mm&»&ity muy, 
with the approval of the board of direct&»s, retain such melnbership. 
Associate nlembel ship, ivhich c» ries all the p& ivileges &&f active &»& n&- 

bership exc&pt those of voting a»&l holcling olhce, is ope» to adult 
women of the families of the melnbers anti former me&»bers of the 
»niversity organizations; graduate stu&le»ts a»d st»de»t&s in the pro- 
fessional schools, inclu&li»»' those on part-time unive&sity appoint. — 

ments; chaperons of sot ot iti& s, chu& ch houses, and cooper;&tive h&&uses; 
social worlcers connected with the st»&le»t, & hurches a»d othe& orga»i- 
zations connectecl with the university; secretaries of the Y. W. C. A. . ; 
and residents of the corn»&unity not to exceed 10 per & ent of the total 
membership. Life membership is open to any active member»pon 
the payment of z dolh&rs. Xonreside»t membership is open to all 
wome» eligible to active me&»bership who live outside the cou»ty in 
which the university is located, and to f&»mer members of the club 
who, upon n&ovi»g from the university community, desire such 
membership. 

Section 1426(b), Subchapter A, Chapter 9, of the Internal Reve»ue 
Code, as arne»ded, provicles in part: 

The term "employment" means * * any service, of whatever n:&tare, 
performed after De&umber 81, 1030, by an empleyee for the person employing 
him * * ~ except: 

(2) Domestic service in a private home, local college club, or local chapter 
of a college fraternity or sorority 

Section 1607(c), Subchapter C, Chapter 9, of the Internal Revenue 
Code, as amended, contains a similar provision. 

Section 402. 209 of Regulations 106& issued pursuant to Subchapter 
A of Chapter 9 of the Code, as amended, provides in part: 

Services of a household nature pcrfo&aned by an emploree &' * * in or 
about the club rooms or hou. c of a local college club " ~ * by which he is 
employed, are included within the above exception. 

A local college club ~ ~ ~ does not include an alumni club 

In general, services of a household nature in or about the club rooms or house 
of a local college club ~ ~ * include servdces rendered by cooks, maids, 
butlers, laundresses, furnacemen, waiters, and honsemothers. 

Sect. ion 403. 209 of Regulatio»s 107, issued pursuant to Subchapter 
C of Chapter 9 of the Code, as amencled, contains substantially the 
same provisions. 

It is apparent that, the M University '0 omen's Club is not a stu- 
clent organization but is composed to a large exte»t of persons vvhos 
only connection with the university is through family relationship 
of members ancl former members of the variot&s university depart- 
lnents and of persons performing services for organizations only re- 
motely connected with the university proper. Approximately 10 
per cent of its membership is composed of inclivicluals xvhose only 
qualification is that they reside in the community. Therefore, it is 
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the opinion of the Bureau that the M University Women's Club is 
not a "local college club" within the meaning of sections 1426(b)2 
and 1607(c)2 of the Code, supra. Accordingly, it is held that the 
services performed by the individuals in connection with the operation. 
of the clubhouse are not excepted from "employment" by virtue 
of the above provision of law. 

SEOTION 1426: Definitions. 
REAULATIoNs 106, SEOTioN 402. 210: Casual labor not 

in the course of employer's trade or business. 
(A. iso Subchapter C (Federal Unemployment Tax Act), 

Section 1607; Regulations 107, Section 403. 210. ) 

1940 — 45 — 10478 
i&lim. 5121 

Rules for determining whether services constitute " casual 
labor" under section 1426(b) 6, Subchapter A, and section 1607(c)6, 
Subchapter C, of Chapter 9 of the Internal Revenue Code, as 
such sections were amended, effective January 1, 1940, by sections 
606 and 614, respectively, of the Social Security Act A. mendments 
of 1969. 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REYENUE, 

washington, D. C. , October 18, 19/0. 
Collectors of Interna/ Eev. enue and Others Concerned: 

1. Reference is made to Mimeograph 4847 (C. B. 1938 — 2, 810), pre- 
scribing rules for determining whether services constitute "casual 
labor" as used in section 811(b)3, Title VIII, of the Social Security 
Act. 

2. The purpose of this mimeograph is to make the rules set forth 
in Mimeograph 4847 applicable in determining whether services con- 
stitute "casual labor" under Subchapters A and C of Chapter 9 of 
the Internal Revenue Code (Federal Insurance Contributions Act 
and Federal Unemployment Tax Act, respectively), as amended. 

3. Section 1426(b)3 of Subchapter A of Chapter 9 of the Internal 
Revenue Code, as amended, provides, in part: 

The term, " emplo& ment " means any service * ~ * except— 

(6) Casual labor not in the course of the employer's trade or business. 
Section 1607(c)8 of Subchapter C of Chapter 9 of the Internal 

Revenue Code, as amended, contains a, similar provision. 
4. Section 402. 210 of Regulations 106, issued pursuant, to Subchap- 

ter A of Chapter 9 of the Code, as amended, provides, in part: 
The term "casual labor" includes labor which is occasional, incidental, or 

irregular. 
'I'hc expl'ession " not in the course of the employer's trade or business " 

I jrci'udes labor that does not promote or advance the trade or business of the 
employer. 

Thus, labor which is occasional, incidental, or irregular, and does not pro- 
mote or advance the employer's trade or business, is excepted. 

Casual labor, that is, labor which is occasional, incidental, or irregular, but 
which i8 in the course of the employer's trade or business, does not come 
within the above exception. 

Casual labor performed for a corporation does not come within this 
exception. 
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Section 408. 210 of Re«ulations 107, issued pursuant to Subchapter 
C of Chapter 9 of the Code, as amended, similarly provides. 

o. The»&&&s( cotnmon exan!plea of cases in which the rules set forth 
herein will have application are founcl in those instat&ccs in which 
an individual employs workmen to build, remodel, or rep:&ir his 
holne, summer co(. tage, garage, anti other similar structures for his 
own occupancy and use and not, to promote or;&d& ance his tr;&de or 
business. 

6. Each of the two rules set forth below is a rule of presumption 
only, If the presumption raised by either of the rules is that the 
service to which the rule applies constitutes "employment. , 

" then, in 
accordance with such presumption, the service is not excepted as 
"casual lak&or" and sh&&uld not be tr&u»t«l as such unless and until 
the en!ployer is advised in writing by the collector of internal reve- 
nue or by the Commissioner that on the basis of evidence submitted 
it lras been determined that the presumption has been rebutted. This 
is true even thoug'h the presumption r;&ised under the other rule is 
that the service constitutes "casual labor. ' The presumption raised 
by either of the rules n!;&y be rebutted by;!ny etu!ployer or employee 
of'ected by the rule. , or by the Bureau of Internal Revenue. Xo person 
is required to submit evidence in rebuttal of any such presumption 
unless called upon by the Bureau of Internal Revenue to do so. Ex- 
cept in special c;&sea, the controlling presumption in the c:!se will not 
be disturbed by the Bure;!u since it is administratively desirable that 
the question be set at rest in the limited field in which the rules are 
intended to apply. The rules as st;&to&1 k&elow cove& those situ;!tions 
where the only question involved is whether the service is or is not 
'casual labor. " See paragrapk& 7 f' or the application of the rules in 
any case in which the service being performed by o»e or more 
employers is otherwise excepted, as& for example, where a part of the 
service is performed by a, child under the age of 21 in tl&e employ 
of his father or mother or by an employee v&-ho in more than one- 
half of the same pay period performs service for the same employer 
which is excepted as "agricultural labor. " The rules follow: 

R&rr. s A. The term "casual labor" means all service perforn&ed by an 
ployee for his emplover during a period of one calendar. month or any two 
&onsecutive calendar n&ouths if snch service is pe&'t'ormed on not more than 10 
&alendar days, «hether or not such days are cor&secutive. Such service does not 
constitute "employn&ent, " and is not taxable under Subchapters A and (", of 
&', hapt&r 0 of the Internal Revenue Code, as ameuded, t&rnvidcd it does not pro 
mote or u&l&. &r»cr the err&@to&ter's tr'ude or ba, s'i»eat. If the employee performs 
service for the employer on 11 or more calendar days dur'ing such period (irre- 
spective of the duration of performance on anv such day, and w)&ether or not 
such days are consecutive), the term "cr&anal labor" does not include any of 
such service; anal, &vhether or not it p&'on&otes or advances the employer's trade 
or bnsiness, all of such service of the emplovee, including th, '&t per'formed on the 
first 10 days, constitutes "employment, " and is taxable under Subchapters A 
and (". as a&nended. 

RULE R. If the tot» I number of hours of service performed by all employees 
nf the employer on the p;rrtl&. ular job or project is more than 200, tl&e term 
"casual labor" do& s not includ&! the service (irrespective of its dn&'ation) of any 
such employee. Whether or not it pro&notes or advances the empl«&e&'s trade 
or business, all of such service, inclndi& g that pc&'fo&'rued during the first 200 
hours, constitutes "emplovment, " 

ar&&1 is «;z;&hie &m&1cr Subch:rpters A and C 
of Chapter 0 of the Internal Revenne Code, ;&s a&ucn&led. 

7. In computing the total number of hours of service performed on 
a particular job or project, for pu&poses of rule B, the hours of serv- 
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ice of each employee performed thereon must be counted. whether or 
not the service of the employee is otherwise excepted from "employ- 
ment " under Subchapters A and C of Chapter 9 of the Internal Reve- 
nue Code, as amended. For example, service performed by a child 
under the age of. 21 in the employ of his father or mother (which is 
excepted from "employment" under Subchapters A and C by sections 
1426(b)4 and 1607(c) 5 thereof, as amended) must be included 
in computing the total hours of service on the job or project. Although 
excepted service must be included for the purposes as provided in this 
paragraph, the operation of the rules is not intended to result in hold- 
ing services taxable which are otherwise excepted. from employment. 
Thus, in no event should remuneration for service performed by a 
child under the age of 21 in the employ of his father or mother be 
reported as taxable ~ages. 

Exarnp/e (1): A, B, and C are hired as employees of M to construct 
an addition to M's home. C is M's 18 year old son. A and B each 
work 70 hours on the project, or an aggregate of 140 hours. C works 
65 hours on the project. C's hours of service must be added to those 
of A and B in determining the total number of hours of service on the 
project, bringing the total to 205 hours. Applying rule B, the serv- 
ices of A and B constitute "employment" and are taxable, and do not 
constitute "casual labor, " since the total number of hours of service 
performed by M's employees on the project is more than 200. How- 
ever, C's service does not constitute "employment" and is not taxable, 
since his service was performed in the employ of his father before 
he attained the age of 21. M should report the remuneration of A 
and B as taxable wages, but not the remuneration of C. 

Exam'/e (8): N, a farmer and merchant, employs E and F to con- 
struct, an addition to his home in town. G, one of N's farm hands 
who has had experience as a, carpenter, works with E and F on the 
project. E and F each work 80 hours on the project. or an aggregate 
of 160 hours. G works 45 hours on the project and, during the same 
pay period, works 60 hours on N's farm in service classified as "agri- 
cultural labor. " Applying the "included and excluded service" pro- 
visions contained in sections 1426(c) and 1607(d) of Subchapters A 
and C, as amen. ded, the 45 hours spent by G on the construction project 
are not deemed to be "employment" since G's services for N during 
more than one-half of the pay period do not constitute " employment. " 
However, G's hours of service must be added to those of E and F in 
determining the total number of hours of service on the project, bring- 
ing the total up to 205 hours. Applying rule B, the services of E and 
F may not be classed as "casual labor. " N should report the remu- 
neration of E and F as taxable wages, but not. the remuneration of G. 

8. Any employer or employee affected who desires to rebut the 
presumption raised by rule A or B is privileged to submit a complete 
and detailed written statement of the facts for that purpose. The 
statement shall be. submitted to the collector of internal revenue for 
the district in which the employer's principal place of business is 
situated. If the statement is submitted by an employer, it must 
include— 
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(a) a de. cription of the employer's business, trade, or occupa- 
tion (or all of his businesses, trades, or occ»pations) if more than 
one), 

(b) a description of the job or project, on which the services in 
question were perforn1ed, 

(c) the date on which his employees began work on the job 
or project and, if completed or the services of the cm[)loyees 
finally tern1in1ted, the date of such completion or ter1nination, 

(d) the tot;1[ nuniber of hours worked by all of his employees 
on the job or project, 

(e) a list of the names, addresses, and social security account 
nun1bers of his employees who worked upon it, 

(f) the number of calendar days on vvhich each employee 
worked thel'eon 

(g) the total rem»neration paid to each employee for his serv- 
ices on the job or project, 

(h) in the case of each employee who workecl on less than 11 
calendar d;1ys anti did not, because of injury, discharge, volun- 
tarily quitting, or any other reason, complete the work to which 
he was assigned, a statement of the intent of the employer as 
to the total number of calendar days on which the employee was 
to work, excluding those on which he actually worked (sup- 
ported by s»ch additional evidence of that intent as may be 
available), and 

(i) any additional facts and grounds bearing upon a deter- 
mination of whether the service in question constitutes "casual 
labor. " 

If the employee submits the case for determination, he must furnish 
the information called for in (a) through (i) of this paragraph in 
as much detail as practicable, and include in his statement the name 
and address to the employer. 

9. It is desired to emphasize that labor which is in the course of 
the employer's trade or business, that is, labor u, 'hich in any soak pro- 
motes or advances the trade or business of the empto1ter, is riot ex- 
cepted under Subchapters A and C of Chapter 9 of the Code, as 
amended. Such labor, even though it may be casual, constitutes " 

employment, 
" and is taxable under S»bchapters A and C, as 

amended, in so far as sections 1426(b)8 and 1607(c)8, respectively, 
are concernecl. Labor performed for a corporation is considered in 
every case to promote or advance the purposes of the corporation, 
and does not, therefore, fall within the exception provided by such 
sections. 

10. Until collectors are advised to the contrary, statements sub- 
mitted to them by employers and employees in accordance with para- 
graph 8 shall be forwarded to the Bureau for consideration. 

11. Correspondence in regard to the contents of this mimeograph 
should refer to its nunsber and to the symbols AAC: RR. 

Guv T. HFL1w111xo, 
Commitsi oner. 
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SEcrloN 1426: Definitions. 
REGUI ATIONS 106, SEGTIoN 402. 217: Organiza- 

tions exempt from income tax. 
(Also Subchapter C (I ederal Unemployment Tax Act), 

Section 1607; Regulations 107, Section 408. 217. ) 
Where a student has completed an academic year at a school, col- 

lege, or university, but has not enrolled for the succeeding year, 
services performed by him during the period intervening the two 
academic years in the employ of an organization exempt from 
income tax under section 101 of the internal Revenue Code are not 
excepted from "employment" under sections 1426(b)10(A)iii and 
1607(c)10(A)iii of the Code, as amended by the Social Security Act 
Amendments of 1989. 

1940-48 — 10461 
S. S. T. 404 

Advice is requested whether services performed by a student during 
the summer vacation intervening two academic years in the employ of 
an organization exempt from income tax under section 101 of the 
Internal Revenue Code constitute "employment" for purposes of 
Subchapters A and C, Chapter 0, of the Internal Revenue Code, as 
amended. 

In the particular case presented, the student enrolled for a course 
of stud. y In a university on September —, 1080, and regularly at- 
tended cia, sses, completing the academic year on June —. 1040. 
During that period he was employed by an organization which has 
been held exempt from income tax under section 101 of the Internal 
Revenue Code, and continued in its employ during the months of 
July and August, 1040. On September —, 1940, he again enrolled in 
the university for the succeeding academic year. The question arises 
as to what extent the services of' the student constitute "entployment" 
for purposes of Subchaptcrs A and C, supra. 

Sections 1426(b) and 1607(c) of the Code, as amended, provide in 
part as follows: 

The term " employment " means any service performed * * * after Decem- 
ber 81, 1989, * " " except— 

(10) (A) Service performed in any calendar quarter in the employ of any 
organization exempt from income tax under section 101, if- 

(iii) Such service is performed by a student who is enrolled and is 
regularly attending classes at a school, college, or university. 

Since, during the period September —, 1989, to June —, 1040, the 
student was enrolled and regularly attended classes at a, IIniversity, 
the services perfornIed by hiln in the employ of the exempt organiza- 
tion clearly were excepted from "employment" under the above pro- 
visions of law. However, since the student was not enrolled and did 
not regularly at. tend classes at the university' during the several 
months' period intervening the two academic years, it is evident that 
the exception does not apply. Accordingly, services performed by the 
student during that period in the employ of the exempt organization 
constitute "employment" unless otherwise excepted therefrom. 



SEGTzov 1426: Definitions. 
Rzor&I. ATzoNs 106, SEcrzo~ 402. 227: Wa«es. 
(Also Sectior&s 1400 and 1410; Regulations 106, 

Sections 402. 308 and 402. 403; aud Subchapi. er 
C (Federal Unemployment Tax Act), Sections 
1600 and 1607; Regni»tions 107, Sections 
408. 227, 408. 308. ) 

[Regs. 100, Il 402. 227. 

1940-'37 — 10417 
S. S. T. 400 

Employment tax liability &vith respect to bonus payments marte by 
the M Bank to the trustees of its employees' pro&it-sharing bor»&s 
plan is incurred at the time such payments are actually or construc- 
tiv&ly n&ade to the employees. Dividends on the stock purch»aed and 
held by the trustees for the benetit of employee&b as well as incren&ent 
in value of such stock, do not constitute ' w;&gcs. " 

Inquiry is made whether the taxes imposed under Sub&h:&pters A 
and (' of ("h;&pter 9 of the Internal Revenue Co&le, as amended, attach 
to bonus payments 1»ade by the M Bank at the time such payments are 
made by the bank to the trustees of the trust fu»cl or at the time pay- 
ments are made to the individual employees. Inquiry is also ma&le 
whether divide»ds and increments on stock pur& hased by the trustees 
for the. enrployees constitute ' wages" under the above provisions of 
Iaw. 

The bonus ph&n wr&s established by a resolution of the board of 
directors of the &I Bank. Pursuant, to such resolution an amount equal 
to x per cent of Use monthly salarv of each permanent, full-time er»- 
ployee is to be set aside by the bank and delivered to the trustees of 
the plan. Under the terms of the trust agreement, the amounts are 
irrevocably paid to the trustees. These amounts are to be»sed to 
purchase stock of the bank and the acco»nt of each employee, eligible 
to share thereir& is credited with his proportionate share. Takin„:r, the 
month of January, 1940& as an example. the stock purchase&1 with the 
bonus payment for that month, together with accruals, if any, is to 
be delivered to the employees by the trustees in December, 1945, unless 
soo»er distributed under some other provision &&f the plan. Divi&lends 
on full shares of stock are paid to thc en&ployees. At the time the 
January payment was n&a&le to the trustee . each employee entitl d to 
share therein acquirecl a contingent interest in such p;&yment, ultimate 
receipt bein«defeated if the en&ployee is discharged for cause. Since 
receipt by any individual employee may be defeated under the condi- 
tions of the plr&n. the amount of the January paylnent was not actual&v 
or constructively paid to the in&livi&luals involve&1. 

Qn the basis of the facts presented, it is held that the taxes impose(1 
under Subchapters A and C of ('haptcr 9 of the Code, as a&nende&l, 

attach to the bonus payments in question when such payments are 
actually or constructively made by the trustees to the employees. 

It is clear that the M Bank has relinquished all right, title, a»d inter- 
est in the payments made to the trust& cs, which pay»&ents are usecl to 
purchase stock of the bank. Accordingly, diviclen&ls and other incrc- 
rnents accrui»g during the period the stock purchased is hehl in trust, 
do not constitute taxable wages since they do not represent payments 
made by an employer to his employees. The taxable wages of the 
employees should be conrputed at the time of payment by the trustees, 
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and consist of those portions of the value of the stock and the cash 
attributable to the bank's contributions. Since, as stated, increments 
accruing during the period (including any increase in value of the 
stock) do not constitute wages, in no event will the taxable wages of 
an employee exceed the amount ir&itially contributed by the M Bar&k 
to the trustees. 

SEcTIQN 1426: Definitions. 1940-48 — 104M 
REGULATIONS 106 SECTION 402. 227: Wages. S. S. T. 406 
(Also Subchapter C (Federal Unemployment Tax Act), 

Section 1607; Regulations 107, Section 408. 227. ) 
Payments made by the N Company to former employees called for 

active military service with the armed forces of the United States 
or who voluntarily enlist for such service, which payments supple- 
ment amounts received by them from the Federal Government, do 
not constitute "wages" for the purposes of Subchapters A and C, 
Chapter 9, of the Internal Revenue Code, as amended by the Social 
Security Act Amendments of 1939. 

The question has arisen whether certain payments made by the N 
Company to its former employees who are now in the armed forces of 
the United States constitute ' wages" for employment tax purposes. 

On June —, 1940, the company's board of directors by resolution 
adopted the following plan: 

Any person in the employ of the company on June —, 1940, who may be called 
or who voluntarily enlists for a year's active military service with the armed 
forces of the United States will be paid an amount equal to the difEerence between 
the total remuneration paid by the Federal Government aud the salary of such 
person at the time he leaves the company's employ. If the total renruneration 
paid by the United States Government to these persons is equal to or in excess of 
su&. h salary, no payment will be made by this company. 

All persons in training or in active service w 11 be permitted to continue in 
group insurance and annuity plans on basis of salary at time of entering military 
service. If pavment is made by this company to the person, deduction will be 
made from such payments for premiums due; if no payment is made to such 
pers&m by this company, he shall remit the necessary amount to coutiuue par- 
ticipation in these benefits. 

Upon the return of any of these persons, or their release from military service, 
every effort mill be made by the company to reemploy them at former salaries, 
but the company does not guarantee such reemployment. 

The company reserves the right to modify or abolish this plan and to reduce 
or discontinue paymeuts thereunder at any time. 

With certain exceptions not here material, sections 1426(a) and 
1607(b) of Subchapters A. and C, Chapter 9, of the Internal Revenue 
Code, as amended, define the term "wages " as "all remuneration for 
employment. " The term " employment "is defined by sections 1426(b) 
and 1607(c) of such subchapters, respectively, to include any service, 
of whatever nature, performed within the United States by an employee 
for the person employing hinl, with certain enumerated exceptions. 

In S. S. T. 49 (C. B. XV — 2, 420 (1936) ) it was held that payments 
made by the M Company to its employees equivalent to the difference 
between the normal wages of the employees who are absent from work 
while serving in the State National Guard and the amounts received 
from the State for such services constitute "wages" within the mean- 
ing of section 907(b), Title IX, of the Social Security Act. This con- 
clusion is likewise applicable under Title VIII of the Social Security 
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u»der Subchapters A anil C, Cliapter 9, of tlie Code, as 
am«nded. In that case th«employment relationship between the II 
Company and its employees». ;is not distnrbe&1 by tlieir t«niliorary 
sei vice in the X;itional Guard. I» the instant case, howevei, tlie em- 
ployment i&elationship betvveen tlie individuals aiid the X C&mipa»y was 
terntinated when tli«i enlisted oi wet e called for aci. iv( r»ilitary s«rvice. 

It is held tliat p;iyrn«nts macle by the N Co(i&puny, under tlie provi- 
sions of tile plan ahoy e set forth, to emlil&&yr«s &:illed for active niilitary 
service with tile armed forces of the Ignited States, or ivli&i «(&list in 
sucli s«rvic«, do not «onstit»t«. ' wag«s ' for li»i'pos«s of S»bi liapters 
A. and C, (. 'li;(pter 9, of the I»ternal Reve»ue Code, ;is amended. 

Si(CTI(I& 1426: D«finitions. 1940 — 61 — 10357 
RE(I(iLATIoi&s 106, SI:(', TI&)x -l(i2i. 2'is: L'xc](islo»s S. S. T. 697 

froni ivages. 
(Ala&I Subchal&ter C (Federal [. nemploym«nt Tax 

A«t), S« tioii 1607; Reguhitions 107& Sectio» 403. 22s. ) 
Dismis. al payments made to emplovees of the M Company in 

accord;»i& e with the conipa»y's cmploynient manu Il:Ire not &x- 
clude&1 from "w;Iges" under sections 1420(a)4 an&1 10&07(bl4 of 
Subchapters A aiid C, resp«ctively, Cliaptcr 9, of tlie Interrial Reve- 
nue ('&|&le, ;I. amended by the So«i&&i Security Act Amendments 
of 1989. 

In(luiry is made whether dismissal p;Iy»le(its made by the II Coin- 
pany to its eimploy&(s are excluded from wages' as defined in 
Subchapters A and C, Cliapter 9, of the Internal Revenue ('ode, as 
ani«»ded. 

The provisions of the company's «mploym&»t manual relatiiig to 
disniissal pavnients are as follows: 

DISIIIss YL Y &vill'Ixrs, 

Eniplovecs whose services with the coinpaiiy are terminated through no fault 
of their oivn, except by &1«ath, perinaiient disability, or retirement on pension, 
shall be paid a dismissal w:Ige b Ised upon age and length of service Ivith the 
company as provided in the schedule outlined herein. Employees discharged 
for cause or resigning voluntarily shall not be eligible 

A printed copy of the manual which contains the above provisions 
is furnished to each new employee. The company reserves the right 
to amend or abolish the provisions of the manual relating to dismissal 
payments at any time but, because of established policy. would take 
no action detrimental to the accrued rights of the employees. 

Sections 1426(a)4 and 1607(b)4 of Subchapters A an&1 C, Chapter 
9, of the Internal Revenue Cod«I as ainended, define the term ' wages" 
as all remuneration for "employment" except— 

Dismissal payments which the employer is not legally required to 
make. 

Section 402. 228(o7) of Regulations 106, promulgated under section 
1426(a)4, supra, provides as follows: 

Dtsiuzsswz, PwvMENTs. — Any payments made bv an employer to an employee 
on account of dismissal, that is, involuntary separation from the service of the 
employer, are excluded from "wages, " provided the employer is not legally bound 
by contract, statute, or otherwise, to make such payments. 

290217' — 41 18 
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Generally, a contract of employment embraces rules and regulations 
promulg&ated by an employer to govern the activities of his employees, 
provided the employees have notice thereof. (See Patton v. Babson 
Statistical Organisation, Inc. , 259 Mass. , 424, 156 N, E. , 534; Dwrnond 
State Iron Co. v. Bell, 16 Delaware, 303, 43 A. , 161; Lehigh Valley R. 
Co. v. Snider& 56 N. J. L. 

& 
326, 28 A. , 376. ) In the instant case the 

M Company gives each eniployee a printed copy of its employment 
m;Hiual, and it has been and is the policy of the company to make the 
dismissa&l payments as provided therein. It appears that such pro- 
visions constitute a part of the employees' contracts of employment 
and that the M Company is "legally required" to make the pay- 
ments. Accorclingly, it is held that the dismissal payments in ques- 
tion are not excluded from "wages" under sections 1426(a)4 and 
1607(b)4 of the Internal Revenue Code, as amended. 

CHAPTER 9, SUBCHAPTER B. — EMPLOYMENT BY CARRIERS. 

REGULATIO&x S 100. 
(Also Carriers Taxing Act of 1937. ) 

1NO — 45 10479 
T. D. 5017 

TITLE 26 — IXTI'I&hvAL RKVIS&XI E. — CHAPTER I, SI BCHAPTER D, PART 410; 
SUBCIIAPTER E, PART 46o, SUBPART B, 

Regulations 1CO, and such regulations as made applicable to the 
Internal Revem&e &. 'ode by Treasury Decision 4885 [C. B. 1989 — 1 
(Part 1), 896], amended. 

Exclusi&&n from ihe Carriers Taxing Act of 1&«8& and Subchapter 8 
of Cl&apter 9 of the Internal Revenue Code of (1) certain services 
rendered outside the United States and (9) certain services per- 
formed in the mining, preparation, handling, or loading of coal. 

TREASURY DEPARTAIicx T. 
OFFICE OF Co'&I'AIISSIOXER OF INTERNAL Rkvsxl K, 

IVashingtol&& D. C. 
To Collectors of Internal Eevenne and Others Concerned'I 

In order to conform Regulations 100 [Part 410, Title 26, Code of 
Federal Regulations]& relating to the employers' tax, employees tax, 
and employee representatives' tax under the Carriers Taxing Act of 
1937 (50 Stat. , 435; 45 U. S. C. , Sup. V, 261 to 273, inclusive), and 
such regulations as made applicable to the Internal Revenue Code 
(53 Sta~t. , Part 1; 26 U. S. C. 

& 
Sup. V) by Treasury Decision 4885 

[C. B. 1939 — 1 (Part, 1), 396) [Part 465, Subpart B& of such Title 26, 
1939 Sup. ], to section 3 of the joint resolution appro&ved June 11, 1940 
(Public Resolution No. 81, Seventy-sixth Congress, third session), and 
to the Act approved Augrust 13, 1940 (Public„NO. 764& Seventy-sixth 
Congress, third session), each of such regulations is amended as 
follows: 

(1) Immediately preceding article 1 [section 410. 1, Title 26, Code 
of Federal Regulations], the following is inserted: 

Section 8 of the Toint krsolu& ion approved June 11, 1040 (Public Resolution Fo. 81, Seventy-sixth Congress, third session). 

Subsection (b) of section 15&89 of the Internal Revenue Code, approved 
February 10, 1989 (58 Stat. 1), is hereby amended by substituting for the 
second proviso thereit& the following: "Proui&lcd, l&otr& r&r, That an indi 
vidual shall not be deemed to be in the employment relation to a carrier 
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unless duriiig the last pay roll period in which he rendered service to 
it »e was with respect to that service in tlie service of an eiuployer in 
accordance with subsection (d) of this section. " 

Subsection (d) of section 1;&32 of s;ii&l ('oil& is hereby amended by 
changiug tlie period at the end tliereof to a colon and adding tbe fol- 
lowing: ' I'&o& &'&I«( f&&&ff«r, That;&n individual not;& citizen or i esident 
of the United States shall not be deemed to be in the service of an em- 
ployer wheu reuderiug service outside the Unite&i Sl;&ice to au &unployer 
who is required uudcr the hi&vs;&l&l&li& &bio in thc ph&cc &vh&&re tlie se& vice 
is rendered to employ therein, in vvh&&le or in pait, citizens oi r& si&1&nts 
thereof; and the laws applicable ou August 20, 1935, in the pla&e &vlicie 
the service is re&idered shall be deemed to have been applicable there 
at all tim& s prior to that date. " 

The aiu&u&du&enls in tliis se& tion shall operate in the saine manner and 
hove the saiiie &ffect as if they h;&d been part of the Internal Itevenne 
Code &vhen thiit Code &v»s ena& ted on Fet&mary 10, 1()30, and as if they 
had been part correspondiii ly of snbse& tions (b) and (d) of the (;:irriers 
Taxin Act of 1937 (00 Stat. 435) when that Act was enacted on June 
29, 1037. 
Sections 1, 3, 4, and 0 of the Act approved August 13, 19-&0 (Public, No. 704, 

Seventy-sixth Congress, tl&lrd session). 

That * * "' sectiou 1(a) of the &';&rri& ri Taxing Act of 1037, section 
1532(a) of the Internal Rev&u&ue Code, * " ". are amemled, effective 
in the case of each such Act as of the date of its euactnicnt, bv addi»g at 
the end of each snch section the following new snitcncc: "Thc term 
' employer ' shall not include any conn&any by reason of its being eugag&. d 
iu tlie miniug of coal, the supplying of co&il to au employer where delivery 
is not beyond th& uiiue tipple, and the operation of equipment or facilities 
therefor, or in any of such activities. " 

Sac. 3. '. "' * section 1(b) of the Carriers Taxing Act of 1037, 
section 1032(b) of the Internal Rev&'. nne Code, * -' s are amended, 
in the case of en& h such Acl. as of the date of its euactment, by adding 
at the end of each such section * * ' the following new paragiaph: 

"The term ' employee' shall not include any individn il while such 
individual is engaged in the phvsical op&&rations consisting of the minin 
of coal, the preparation of coal, the handling (other than movement 
by rail with standard railroad lo& omotives) of coal not beyond the mine 
tipple, or the loading of coal at the tipple. " 

SEc. 4. (a) The laws hereby expressly amended * "' s shall 
operate as if ea&h aiuendi»eiit hereiu contained had been enacted 
as a part of the law it ameuds, at the time of the original euactment 
of such law. 

SEc. 6, Nothing cont&iined in this A&t, nor the action of Congress 
in adopting it, shall be taken or considered as affecting the question 
of what carriers, co&npauics, or individuals, other than those in this 
A&'t specifically provided for, are included in or excluded from the pro- 
visions of the various laws to which this Act is an amendmeut. 

(2) Immediately followinp the provisions of law under the cap- 
tion "Section 1(a) of the Act" prec&'. ding article 2 [section 41C. 2, 
Title 26, Code of Federal Pc~«nlationsf & 

the followin« is inserted: 
Sections 1 and 4 of the Act approved August 13, 1940 (public, No. 704, 

Seventy-sixth Congress, tliird session). 

That * * a section 1(a) of the Carriers Taxing Act of 1037, 
section 1032(a) of the Internal Reveuue Code, :" a * are auiended, 
effective in the case of each such Act as of the date of its euactinent, 
by adding at the end of each such section the following ncw sen- 
tence: 
"The term ' employer ' shall not include any company by reason of 
its being engaged in the miuing of coal, the supplying of coal to an 
employer where delivery is not beyond the mine tipple, and the opera- 
tion of equipment or facilities therefor, or in any of such activities. " 
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Ss&. , 4. i'a) The la&vs hereby expressly amended * * * shall oper- 
ate;ts if e;tch amendment herein contained had been euaeted as a part 
of the law it au&ends, at the time of the original enactment of such 
law. 

e s 

(3) Article 2 [section 410. 2, Title 26, Code of Federal Regulations] 
is amen&lcd by adding at the end thereof the following new para- 
graph: 

The term "employer" does not include any company by reason of its being 
enga ed iu the miuing of coal, the supplyiug of coal to an employer where 
&lelivery is not beyond the mine tipple, and the operation of equipment or 
facilities for such mining or supplying of coal, or in any of such activities. 

(4) Immediately following the provisions of law under the cap- 
tion "Section 1(b) of the Act" preceding article 3 [section 410. 3, 
Title 26, Code of Federal Regulations], the following is inserted: 

Section 8 of the Joint Resolution approved June 11, 1940 (Public Resolution 
No. 81, Seventy-sixth Congress, third session). 

Subsection (b) of section 1532 of the Internal Revenue Code, ap- 
proved February 10, 1M9 (53 Stat. 1), is hereby amended by sub- 
stituting for the second proviso therein the following: "Proui&fe&f, 
ho&revet, That an individual shall not be deemed to be in the employ- 
ment relation to a carrier unless during the last pay-roll period in 
which he rendered service to it he was with respect to that service 
in the service of an employer in accordance with subsection (d) of 
this sectiou. " 

The amendments in this seetiou shall operate in the same ntanner 
and have the same effect as if they had been part of the Iuternal 
Revenue Code when that Code was enacted on February 10, 1939, 
and as if they had been part correspoudiugly of subsections (b) and 
(d) of the Carriers Taxing Aet of 1%7 (50 Stat. 43o) when that 
Aet &vas euacted on Juue 29, 1937. 
Sections 3 and 4 of the Act approved August 13, 1940 (Public, No. 704, 

Seventy-sixth Congress, third session). 

Sgc. 3. e e * section 1(b) of the Carriers Taxing Act of 1M7, 
section 1532 (b) of the Internal Revenue Code, s * e are amended, 
in the case of each such Aet as of the date of its enactment, by adding 
at the end of each such section * * * the following uew pa. ragraph: 

"The term 'emplovee' shall not include any individual while such 
individual is engaged in the physical operations consisting of the miniug 
of coal, the preparation of coal, the haudliug (other than movelueut by 
rail with standard railroad locomotives) of coal not beyond the mine 
tipple, or the loading of coal at the tipple. " 

Sxe& 4. (a) The laws hereby expressly amended s * * shall op- 
erate as if each amendment herein contained had been euaeted as a 
part of the law it amends, at the time of the original enactment of such 
law. 

Ilc s 

(5) Immediately following the provisions of law under the cap- 
tion "Section 1(&l) of the Act" preceding article 3 [section 410. 3, 
Title 26, Code of Federal Regulations], the following is inserted: 

Section 8 of the Joint Resolution approved June 11, 1940 (Public Resolution 
No. 81, Seventy-sixth Congress, third session). 

s 
Subsection (d) of section 1532 of said Code (Internal Revenue Code] 

is hereby amended bv changing the period at the end thereof to a eolou 
and adding the following: ' Provided further, That an individual not a 
citizen or resident of the United States shall not be deemed to be iu 
the service of an employer when rendering service outside the United 
States to an employer who is required under the laws applicable in 
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the place where the service is render«d to employ therein, iu whole or 
in part, citizens or residents thereof; &iud tbc laws appli«;! hie on 
Au ust 29, 1985, iu the place where the service is rendered shall be 
deelu«d to hare been applicable there at all tin&es prior to that date. " 

The a&uendu&cuts in this s««tiou shall operate in the same manner 
and have tbe s&lme effect as if they had been part of the internal Reve- 
nue Code svben that code was euactcd ou I'ebruary 1&), 1939, and as if 
ther had been part correspondinglv of subs«ctions (b) alul (d) of 
the Carriers Taxing A«t of 1987 (50 St&!t, 435) svben that A«t was 
enacted on June 29, 1987. 

(6) Article 3(a) [section 410. 3(a). Title 26. Code of Fecleral Reg- 
ulations] is amended by stril-ing out the last paragraph and i»sertiZ« 
in lieu thereof the following: 

In determiniug whether an iudividual is an emplovee with respect to services 
rendered within the I. nited States, the citizenship or residence of the indi- 
vidual, or the place &vhere the contract of service was entered iuro is ilumateri:ll. 

Il' au individual perforu&s services for an en!ployer who dues not conducl 
the priucipal part of his business withiu the U!!i(cd States, such individual 
shall be deemed to be in the service of such en&plover onlv to the extent that 
he performs servi««. for him in the Uuited States. Thus, with re. l&e&. t to serv- 
ices reudered for such en&plover outside the Uuited States, such individual is 
not in the service of an emplorer. 

If an individual perforn&s s«rvices for an employer who conducts the princi- 
pal part of his business withiu the Uuited States, he is in the service of such 
employer whether his services are reudered withiu or without the Uuited St&ltes; 
except that in the case of an Iudividual, not a citizeu or resideut of the I. uited 
States, renderiug services in a place outside the Uuitcd St&&(«s to au employer 
who is required uuder the laws applicable iu such place to employ, in whole 
or in part. cit!z«n or resideuts thereof, such individual shall uot be deemed 
to be iu the s«rvice of an emplover with respect to services so reudered. 

The term "emploree" does not include any indiridual while he is enga ed 
in the phvsical oper&!tious consistiug of the mining of ci&al, the preparation of 
coal, the handling (other than movenlent bv rail rvith standard railroad loco- 
motires) of coal not bevond the miue tipple, or the loading of coal at tbe tipple. 

(&) article 3(b) (2) [section 410. 3(b) (2)& Title 26. Code of Fed- 
eral Rem(la[ious] i an1ended by striking out the last sentence, pre- 
ceding the parenthetical cross reference at the end thereof, and 
inserting in lieu thereof the following: 
Ho&vever, an individual shall not be deemed to be in the "eu&ployluent relation" 
to a carrier unl«s. during the b!-t pav-roll period in which be reudered serrice 
to it, he was with respect to that service ' in the slrvi«e of m emplover" (see 
paragraph (a) of this article [section 410. 8(a), Title 20, Co&1«of Federal Regu- 
latious. 1940 Sup. ]). 

(i) Article 4 [section 410. 4. Title 26. Code of Federal Regulations] 
is amended by striking out the last sentence and inserting in lieu 
thereof the following: 

In determining whether an individual is an emplovce representative, his citi- 
zenship or resi&len&e is material only in so far as those factors may affect the 
&letermiuation of whether he was "iu the servi««of an emplover" (s, e article 
8(u) [section 410. 8(u), Title 26, Code of Federal Regulations, 1940 Sup. ]). The 
age of the individual is immaterial. 

(0) Immediately following article (06 [section 410. 706, Title 26, 
Code of Federal Regulations], the follov i»g is inserted: 

Section 4(b) of the Act approved August 13. 1940 (puhhc, . Xo. 764, Seri nty-sixth 
Congress, third session). 

'&&i& person (as defined in the Carriers Taxiug A«t of 1987) shall be 
entitled, by reason of the provisions of this A&t, to a refund of, or 
relief from liability for, any income or excise taxes paid or accrued, 
pursuant to the prorisions of the Carriers Taxing Act nf 1987 or Sub- 
chapter B of Chapter 9 of the Internal Revenue Code, prior to tbe date 
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f 
Approvecl October 24, 1940. 

JGH~ 1. SVLLnAw, 
~et~ng beer&fary of the Treasury. 

(Filed with the Divi&dou of the Federal Register Oclober 28, 1940, 10. 10 a nn) 

SEGTI& x 1530: Collection an&1 payment of taxes. 
REGULATIONS 100, Chapter V: Returns and payment of tax. 

Power of attorney form. (See AIim. 5089, page 242. ) 

of the enact&nent of this A& t by reason of employment in the service of 
any c:«ri& r by &;&ilro;&d subje& t to Part I of the Interstate Commerce 
Act, but any individual who has been employed in such service of any 
carrier by railroad subject to Part I of the Interstate Commerce Act 
as is excluded by the amendments made by this Act from coverage 
under the Carriers Taxing A&4 of 1967 and Subchapter B of Chapter 9 
of the Internal Revenue Code, and who has paid income taxes under 
the provisions of such Act or subchapter, and any carrier by railroad 
subject to I'art I of the Int& ra(ate Commerce Act which has paid excise 
taxes un&ler the provisions of the Carriers Taxing Act of 1987 or Sub- 
chapter B of Chapter 9 of the Internal Revenue Code, may, upon ma)r- 
ing proper application therefor to the Bureau of Internal Revenue, have 
the an&ount of taxes so paid applied in reduction of such tax liability 
with respect to employment, as may, by reason of the amendments made 
by this Act, accrue against them under the provisions of Title VIII of 
the Social Security Act or the Federal Insurance Contributions Act 
(Subchapter A of Chapter 9 of the Internal Revenue Code). 

AxT. 707 [Sec. 410. 707, Title 26, Code of Federal Regulations, 1940 Sup. ]. 
Treatment und&r ac&(ion &&(b) of the Act approved Au&rust 13. 19/0, of tax'es &oitk 
respect to certain services performed in, the employ of c«( &i& rs bir rnnroad, — 
Section 4(b) of the Act approved August 16, 1940 (Public, Xo. 764, Seventv-sixth 
Congr& ss, third session), provides that no person shall be entitled, by reason of the 
provisions of such Act, to a refund of, or relief from liability for, taxes paid or 
accrued prior to August 13, 1940, pursuant to the Carriers Taxing Act of 1!197 or 
Subchapter B of Chapter 9 of the Internal Revenue Code, with respect to employ- 
ment in the service of any carrier by railroad subject to Part I of the Interstate 
Commerce Act. (See sections 8 and 4 of the Act of Angus( 19, 1940; and see 
article 8(«) of these regulations [section 410. 8(a), Title 26, Code of Federal 
Regulations, 1940 Sup. ]. ) However, under further provisions of such section 
4(b) the amount of such taxes paid to the collector may in accordance with 
such section be applied in reduction of the tax liability, under Title VIII of the 
Social Security Act or under the Federal Insurance ('ontributions Act (Sub- 
chapter A of Chapter 9 of the Iuternal Revenue Code), incurred by reason of the 
provisions of. the Act of August 18, 1940. In any such case, a claim for credit 
shall be made on Form 846 in accordance with the instructions relating to such 
form and the applicable provisions of article 701 [section 410. 701, Title 26, Code 
of Federal Regulationsl. There shall be set forth under oath all grounds in 
detail and all facts alleged in support of the claim in&'iuding the amount and date 
of each payment to the collector of the tax for which credit is clahned, the name 
an&1 address of the person who paid the tax to the collector, and the period 
&overed by the return on which such tax was reported. Such other or additional 
proof. as the Commissioner may deem necessary to establish the right to the 
& redit shall be submit(eel. 

(This Treasury decision is issued under the authority contained in 
section 12 of the Carriers Taxing Act of 1987 (50 Stat. , 440; 45 
U. S. C. , Sup. V, 272), sections 1585 and 8791 of the Internal Revenue 
Code (53 Stat. , 188, 407; 26 U. S. C. , Sup. V, 15M, 3791), section 3 of 
the joint resolution approved June 11, 1940 (Public Resolution Xo. 81, 
Seventy-sixth Congress, third session), and sections 1, 3, 4, and 6 of 
the Act approved August 18, 1940 (Public, Xo. 704, Seventy-sixth 
Congress, third session). ) 

GVY T. HELvFRTxoq 
Comi»isiioner o antenna/, Revenue 
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CHAPTER 9, SUBCHAPTER C. — TAX ON EMPLOYERS OF 
EIGHT OR MORE. 

SEcTIoN 1600: Rate of tax. 
REGULATIoNs 107' SEcTroN 408. 808: Rate and computation 

of tax. 
Bonus payments made pursuant to profit-sharing bonus plan. (See 

S. S. T. 400, page 268. ) 

SzcTrov 1604: Returns. 
RE»i'LATlovs 107, SzcTrov 408. 502: Ashen to report wages. 

rlrl ages paid in one tax-return period for services in a prior period. 
(See Mini. 5107, page 244. ) 

SECTIoN 1604: Returns. 
REGULATIoNs 107, Subpart E: Returns, pavment of tax, 

and records. 

Popover of attorney form. (See Mim. 5089, page 242. ) 

SEcTroN 1605: Payment of taxes. 
REGULATIGNs 107, Subpart E: Returns, payment of. tax) 

and records. 

Popover of attorney form. (See Mim. 5089, page 242. ) 

SzcTrov 1607: Definitions. 
Rzccr ATioNs 107, Section 408. 204: Alho are employees. 

Individuals engaged in cutting timber and skidding forest products 
for the M Compaily. (See S. S. T. 896, page 246. ) 

SzcTroN 1607: Definitio»s. 
REGULATroNs 107, Section 408. 204: 3 lrho are employees. 

Individuals performing patrol services for merchants. (See S. S. T. 
898, page 248. ) 

SzcTioN 1607: Definitions. 
REGULATIoNS 107, Section 408. 204: who are employees. 

Logging contractor. (See S. S. T. 899, page 248. ) 

SECTION 1607: Definitions. 
REGULATIGNS 107, Section 408. 204: Vl'ho are employees. 

Jockeys. (See S, S. T. 401, page 249. ) 

SzcTIoN 1607: Definitions. 
REGULATIGNS 107~ SEOTIGN 408. 204: Who are employees. 

Coal haulers. (See S. S. T. 408, page 250. ) 
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SrcrioN 1607: D( finitions. 
I(EG(JLATIGNs 107 SEcTIoN 408. 204: Who are employees. 

Trustees perfornling special services. (See S. S. T. 408, above. ) 

SEcTioN 1607: Definiti(&ns. 
REGELATIGNs 107, SEcTIGN 408. 207: Included and excluded 

s'il'vices. 

Services performed within and without the United States. (See 
S. S. T. 402, page 252. ) 

SEcTIGN 1607: Definitions. 
REGIJLATJONS 107, SEcTIoN 408. 208: Agricultural labor. 

Sei vices rendered by employees of a cooperative association. (See 
S. S. T. 405» page 255. ) 

SEcTioN 1607: Definitions. 
REGIJIATIONS 107, Section 408. 208: Agricultural labor. 

Individuals performing services in the ginning of cotton. (See 
S. S. T. 8(A, page 258. ) 

SEcTIGN 1607: Definitions. 
PiEGIJLATIONS 107, SEcTIQN 408. 209: Domestic service. 

Services performed for the M University Women's Club. (See 
S. S. T. 407, page 256. ) 

SEGTIoN 1607: Definitions. 
REGIJLATIGNs 107, SEcTIoN 408. 210: Casual labor not 

in the course of employer's trade or business. 

Casual labor. (See Mim. 5121, page 258. ) 

SECT&(&N 1607: Definitions. 
RE(IIJLATIONs 107, SEcTio~ 408. 217: Organizations exempt 

f'rom incoine t;lx. 
Student pei forming services in the employ of an organization 

exempt, from income tax under section 101 of the Internal Revenue 
Code. (See S. S. T. 404. page 262. ) 

SEcTioN 1607: Definitions. 
REGIJLATIGNs 107, SEcTIGN 408. 227: XVages. 

Payments made by employer to former employees serving with the 
arined forces of the United States. (See S. S. T. 406, page 264. ) 

SEcTIGN 1607: Definitions. 
REGIJLATIGNs 107& SEcTIoN 408. 227: Wages. 

Bonus payments made pursuant to profit-sharing bonus plan. '(See 
S. S. T. 400, page 268. ) 
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SEcTIoN 1607: Definitions. 
REOUI ITIi&NS 107, SzcrloN 403. 228: Ex&1«sinus from II a c. . 

Disnliss:il ptiyments made by the ill Company pursila»t to the pro- 
visions of its eniploynient ma»ual. (See S. S. T. 807, p;ige '&6 &. ) 

SEcTION 1601: Credits against tax. 
REGULATIoNs 00 (as 'iliieliclecl), titTlcLE 211 (1): Ci'eilit 

against tax for calend;Ir je;ir 1939 for contributions 
pa 1cl. 

Credits against, and refunds of, tlie iax iml&osed l&y the I'ederal 
T. "nemployment T;ix Act (S«l&ci&apter C, Chapter 9, &&f tlie Internal 
Revenue Cocle) for the c;ilendar year 1%0. (See T. D. &&0 &2&& page 275. ) 

Szcriov 1610: Other la1vs applic;ible. 
Rzcl. I. ATIoNS 00 (as;Imended), ARTICLES 508 AND 508;"G: 

Refunds and creclits. 

Credits against, and refunds of, the tax imposed by the Federal 
Vnelllploynlent Tax cct (S«bclrapter C, Chapter 0, of the Internal 
Revenue Code) for the ciilencl;ir year 1030. (See T. D. 50'»'. page &75. ) 

TAXES U. '%DER SOCIAL SECURITY ACT. 

B 'iXKRI PTCY iLCT OI" 1088. 

LIMITATION PERIOD APPLICABLE TO CLAIMS OF THE UNITED STATES. 

1940 — 80 — 10844 
Ci. D. 1461 

FZDZRAI. TAXES — BANKRUPTCY ACT, AS A1IZNDZD — DECISION OF COURT. 

CGRPGRATION REGRGANIzATION PRocEEI&INGs — AGIUDIPATIGN oF BANK 
RUPTPY~ LAIM FoR Soc&AL SEcURITY TAxzs — l&I&&IITATIGN PERIop 
APPt. IcAm. E To CLAIMs 0F THE UNITEG STATEs. 

Section 23S of tlie Bankruptcy Act, as amended in 199, &vhich pro- 
vides that claims not theretofore filed iu corporation reorganiz;ition 
proceedings uuder Chapter X of the Act, as a. uiended, mav, in oasis 
v, here a corporate reorganization results in bankruptcy, be f&led prior 
to the expiration of three mouths after the first date set for the hrst 
meeting of creditors, docs not prcveut thc Government froui filing 
a claim for social security taxes after three months but ivithiu six 
months from the date sei. for such nieeting, since claiius of the United 
States are not mentioned in that section, and it is essential that the 
United States be specifically mentioned in order to bring its claims 
1vithin the limitation provision. 

UNITED STATEs DIsTRIOT CoURT FGR THE WEGTERN DISTRICT oF XEw YoRK. 

In the Natter of the Ervi» Service Corporation, Bankrupt. 

[May 22, 1940. J 

OPINION. 

KNIGHT, District Judge: On February 1, 1M9, the Ervin Service Corporation 
filed a petition for corporation reorganization, under Chapter X of the Bankruptcy 
Act, as amended. On March 27, 1939, the corporation u as i&djudicated a bankrupt. 
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The order of adjudication directed that proceedings thereafter be taken pursuant 
to the B:&»kruptcy Act. The first meeting of creditors was held on March 27, 
103&J. On June 30, 1939, the collector ot' internal revenue filed a claim ou account 
of social security taxes in the amount of $911. 20, plus interest. The trustee ob- 
j«cted to th«allowance of the claim on the ground that it was filed after the 
expiration of the time within which claims were required to be filed. The referee 
disallowed thc claim, and the collector has petitioned this court for review. 

Section 238 of the Bankruptcy Act, as amended in 1038 (sectiou 638, Title 11, 
U. S. C. ) (part of Chapter X), provides that claims not theretofore filed in the 
corporation reorganization proceedings "may be filed prior to the expiration of 
three months after the first date set for the first meeting of creditors 
Section 57(n) (section 93(n), Title 11, U. S. C. ) reads, in part: "all claims 

including all claims of the United States * * *, shall be proved 
and filed in the manner provided in this section. Claims which are not filed 
within six months after the first date set for the first meeting of creditors shall 
not be allowed ~ * &:. " Section 238 does not specifically include claims of the 
United States as coming within the limitation period of three months. Prior to 
the amendment of 1038, section 57(n) (Act of 1898) contained no provision 
specific;illy including claims of the United States. The courts defiuitely held 
that such claims did not come under the requirement of old section 57(n). 
(In re St«nin, 12 F. (2d), 471; In, re Morgenstcrn &( Co. , 57 F. (2d), 163; In re 

S&& an, 82 F. (2d), 160; In, re Banner Breu ing Co. , 24 F. Supp. , 657; In re Stoever, 
127 F. , 394; In re J. iVenist Co. , Ino. , 204 F. , 532, ) 

In the last-mentioned case, this circuit court of appeals stated and following 
the rule of law laid down in Gibson v. Chouteau (80 U. S. , 09), that 
"It is matter of common knowledge that statutes of limitation do not run 
against the State. That no laches can be imputed to the king. aud no time can 
bar liis rights, was the maxim of the common law, and was fouuded on the 
principle of public policy, * ~ ":. The principle is applicablc to all govern- 
ments, which must necessarily act through numerous agents, and is essential 
to a preservation of the interests anti property of the public. It is upon this 
prin«iple that in this country the statutes of a State prescribiug periods within 
which rights must be prosecuted are not held to einbrace the State itself, unless 
it is speciallv designated * " * that it accessarily must be included. " 

Vide also Gu&ira»tee Co. v. Title Guaranty Co. (224 U. S. , 155) and Leto(s, 
Trustee, v. United States (02 U. S. , 618). In the light of these decisions it 
see&us to ine that section 238, supra, is insutficient to include the claim herein. 
lt should be noted that section 106, which, so far as material, vas included in 
old 77(b), defines "Claims" as iucluding "all claiins of whatever character. " 
Under the liolding in Gibson v. Choutcau, supra, this was insufii«ient to iuclude 
«laims of the United States for taxes. It does not specifically designate this 
type of cia. im. 

Section 3, &5 (part of Chapter XI) of the Bankruptcy Act was considered by 
District Judge Goddard in the case of In re Do& b The Chen&ist Pharr»acies (20 

Supp. , 832). lt was there held that the three mouths' limitation period 
provision did not apply to claims tiled by a municipality and that the limitation 
period was lixed by provision of 57(n). The case is parallel in all respects to 
the one at b;ir, since the inaterial provisions of section 355 are the same as 
section 328. The decision therein is based upon the position that section 378, 
subdivision 2 (11 U. S. C. A. , 778, subdivision 2), provides that where proceed- 
ings in bankruptcy are directed to be proceeded witli, they should be continued 
so far as possil&le "in the same manner and vvith like effect as if a bankruptcy 
petition for adjudication in bankruptcy had been filed * " *. " It was there 
, aid that the intent. of Congress was that the six mouths' bar should apply to 
claims ot a nuuiicipality presented after adjudication and that such intentiou 
was disclosed by the fact that Congress did not include them iu section 355, 

It is»ot necessary to disagiee with the decision in the Dorb case. It has 
been urged by counsel that such a decision leads to the logical conclusion that 
all claims in bankruptcy could be filed v ithin six months. It is preferred to 
bus& the decision herein on the ground that it was an absolute esseutial that 
claims of the United States be spccifi«ally included in order to bring these 
claims ivithin the three iiiontlis' liniitation provision. In this view whetlicr 
that was the intention of Congress is immaterial. As to the United States 
there v. as no limitation period for filing of claims in reorganization. Reorgant 
zation proceedings having been followed by bankruptcy, section o7(u) applies. 
The claim of the United States was filed within the period there fixed. 

The order of the referee disallowing the claim is directed to be vacated and 
set aside and the claim is allowed. 



275 [Regs. 90, Art. 211. 

TITLE VIII. — TAXES WITH RESPECT TO EMPLOYMENT. 

SKcTloN 807: Colic( tion a»el pnymerrt of taxes. 
REOULATIUNs 91, Chapter IV: Returns, payrrre»t of tax, 

n»d records. 
Power of;rttorney form. (See Mim. 5089, p;tg&e 242. ) 

& &EcTIQN 807: Colic& I ion and payment of tax''. s. 
REOULATIor& s 91, ARTIcLK 40i21/: T;rx;rble w, r«es — when to be 

reported. 
Wages p;rid in one tnx-r ctnrn p& riod for services in a prior period. 

(See Mim. 5107, page "l L) 

TITLE IX. — TAX ON EMPLOYERS OF EIGHT OR MORE. 

SEUTIoN 902: Creclit ngainst tax. 
REGULATIoNS 90 (ns amended), ARTICLE 211: Credit 

of contributions against, tax for calendr(r years 
1936, 1937 and 1988. 

(Also Section 905, Articles 508 nnd 5081/2, Internal 
Revenue Code, Chnpter 9, Subchapter C (Federal 
Unemployment Tnx Aci. ), Sections 1001 nnd 1610; 
Reg&ulations 90 (as amended), Articles 211(1), 
508, and 508s/0. ) 

1940 — 49 — 10510 
T. D. 5022 

TITLE 26 — INTERNAL RKVLNI&K. — C11APTKR I, SUBCHAPTER D, PA(&T 400. 

Regulatious 00, and su&. h regulations as made applicable to the 
Internal Revenue ('ode by Tre &sary Decision 4885 [C. B. 1080 — 1 
(Part 1), 806b amended to conform to section 701 of the Second 
Revenue Act of 1040. 

(', redits against, and refunds of, the tax imposed by Title IX of 
the Social Security Act for the calendar yc:&rs 198(&, 1087, and 1088, 
and the tax imposed by the Federal Unemploynrcnt Tax Act (Sub- 
chapter C, Chapter 9, of the Internal Revenue Code) for the caleuda. r 
year 1089. 

TREASURY DEPARTMENT, 
OFFICE (&F CorrIMISsloNKR OF INTERNAL REVENUE, 

IVoshington, D. C. 
To Collectors of Interna1Revenue &jnrL Others Concerne&lt 

Section 701 of the Second Revenue Act of 1940, npproved October 
8, 1940 (Public, iVO. 801, Seventy-sixth Congress, third session), 
provides: 

CREDIT AGAINsT Fxr&ERAL UNEMPLQY MENT TAxl'. 8. 
(a) ArzowANGE or Crar&rr. — Against the tax imposed by section 001 of the 

Social Security Act for the calend:&r year 108(&, 1087, or 1088, or against the 
tax imp&&sed by the Federal 1, 'nemployment Tax Act for the calendar year 
1989, any taxpayer shall be allowed credit for the amount of contributions 
paid bv him into an unemployment fund und&r a State law 

(1) Before the sixtieth day after the date of the enactment of this Act; 
(2) On or after such sixtieth day (except in the case of the t:&x for the 

calendar year 1089) with respect to wages paid after the fortieth day after 
such date of enactment; 

(8) Without regard to the date of payment, if the assets of the taxpayer 
are, at any time during the 59-day period following such date of enactment, 
in the custody or control of a receiver, trustee, or other fiduciary appoiuted by, 
or under the control of, a court of competent jurisdiction. 
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'l'he amo»nt of such cvedit, in the &:&se of coutvib»tions with respect to the 
c;&len&1;tr year 1989 paid;&fter the last clay upon which the taxpayer was re- 
9»iv«1 under section 1604 of the I edernl Unetnployment Tax Act to file a 
retnrn for such year, sh:&11 not exceed 90 per centum of the amount which 
w&&uld have been t&11&&tv;&hie as credit on account of such contributions had 
they be& n p:&i&1 on or b& love such last dny. The provisions of the Social 
Security Act in f&&v«prior to February 11, 1989 (except the provision limiting 
the credit to nn&ounts p;&i&1 before the date of filing returns), shall, with re- 
spect to the tnx fov the calendar year I!)86, 1987, or 1938, apply to allowance 
of credit under this section. and the provisions of the I&'ederal Unemployment 
T;&x Act (except section 1601(a) (8) ) shall, with respect to the tax for the 
c;&lendnr y&s&r 1989, apply to a11&&wance of credit under this section. The 
te&ms»sed in this subsection shall, with respect to the tax for the calendar 
year 19%&, 1987, or 1988, lrnve the s;&»&& meauing as when used in Title IX of 
the Socinl Security Act prior to February 11, 1939, and shall, vvith respect 
to the tax for the &t&lendar year 1"89, have the same meaning as when used 
in the Federal I. norm&loyment Tax Act. The total credit allovvnble against 
the tnx itnposed by sccti&»& 901 of the Social Se&»rity Act for the calendar 
year 19"6, 1967, or 1988, or against the tax imposed by section 1600 of the 
Fede&nl Unemployment Tax Act for the calendar year 1N9, shall not exceed 
90 per centum ot such tnx. 

(b) RFFI&ND. — Refund of the tax (including penalty and interest collected 
with respect thereto, if any), based on any credit allowable under this section, 
mny be made in accordance with the provisions of law applicable in the case 
of ev&oneous or illegal collection of the tax. Xo iuterest shall be allowed or 
paid on the amount of any such refund. 

PARArRAPPI A. Credit agai», &:t, an&d refund of. tax for 19M 1987& 
ar&d 1&)88. — In order to conform Re~~lations 90 [Part 400, Title 26, 
Code of Federal Regulations], relating to the excise tax on employ- 
ers under Title IX of the Social Security Act (49 Stat. , 689; 42 
U. S. C. , Sup. V& 1101 to 1110, inclusive), to section 701 of the Second 
Revenue Act of 1940, such regulations are amended as follows: 

(1) Immediately preceding article 211, as amended by Treasury 
Decision 4812 [C. B. 1988 — 2, 462] [section 400. 211, Title 26, Code of 
Fedel nl Regulations, 19'88 Sup. ] ancl by Treasury Decision 4937 [C. B. 
1939 — 2. 820] [section 400. 211 of such Title 26, 1989 Sup. ], relatino 
to credit of contributions against, the tax for the calendar years 1966, 
1937, and 1938, the following is inserted: 

Section 701 of tl&e Second Revenue Act of 1040. 

CREDIT ACAINST FIJ&ERAL UNEI&IPLoxhlENT TREES. 
(a) ALLowANcE oF CREDIT. — Agtltnst the tax imPosed by section 901 

of the Social Security Act for the caleudnr y& nr 1986, 1987, or 1988, 
nnv taxpayer slvnll be anowed er&dit for the amount of contri- 

btttions paid by him into an unemployment fund under n State law— 
(1) Before the sixtieth day nfiev the date of the enactment of 

this Aet; 
(2) On or after such sixtieth dny * * with respect to Ivnges 

pnid nftcr the fo&tieth dny after such date of enactment; 
(8) Avithout regard to the date of pnymeut, if the assets of the 

taxpnver nrc, nt any time duri»g the fifty-nine-dny period following 
s»&h dt&te of euncttnent, in the custody or control of a receiver, 
trnstee, or other fiduciarv appointed by, or under the control of, a 
co»vt of compete»t jurisdiction. 

'l'he provisions of the Social Securitv Act in force prio'r to 
F&'bvuavy 11, 1989 (except the provision limitiug the credit to amounts 
paid before the d &ie of filing returns), shall, with respect to the tax for 
the calendar yenv 1960, 1987, or 1998, apply to allowance of credit under 
this section " * ~. The terms used in this s»bsection shall, with 
respect to the tnx fov the calendar year 1986, 1997, or 1988, have the 
same meaning as when used in Title IX of the Social Security Act prior 
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to February 11, 1989 
imposed by section 901 
1936, 1937, or 1988, 
tax. 

The total credit allowable against the tax 
of the Social Security A«t for the calend;&r year 

shall not exceed 90 per centum of su& li 

(2) Artie]e 211(b) 
& 

as amerded by Treasury Decision 4812 [supra] 
[section 400. 211(b), Title 26, Code of Federal Regulations, 1988 
Sup. ] and by Treasury Decision 4%7 [supraJ [section 400. 211(b) of 
such Title 26, 1%9 Sup. ], relating to the limit:itions on tlie allowance 
of contributions as credit against the tax f' or the calendar years 1986, 
1%7, and 1988, is further ainended to read as follows: 

(b) Li»&ttatio»s on alton a»cc of &'o»t&. ib&&tiot&s as c&«&ttt a&tat~&st tax. — The 
allowance of contributions as credit against the tax for the calendar year 1986, 
1937, or 1988 is subject to the following limitations: 

(1) The total credit allowed to any taxpayer for contributions to State un- 
emplovment funds with respect to employment during any one year shall not 
exceed 90 per cent of the tax against which such credit is applied. 

(2) The coiitributions niust have been actually paid into the State unem- 
ployinent fund. Such payment must have been made before December 7, 1940, 
except that: 

(l) The contributions with respect to wages paid after September 19, 1939 
(for employment during the calendar year 1986, 1987, or 1988), may be paid 
into the State fund on or after December 7, 1940, subject, however, to the pro- 
visions of article 508 of these regulations [section 400. 508, Title 26, Code of 
Federal Regulations], relating to the statutory period of limitations applicab&e 
to credits. 

(ll) The contributions of a taxpayer whose assets, at any time during the 
period August 11, 1989, to October 8, 1989, inclusive, or during the period 
O«tober 9, 1940, to De&ember 6, 1940, inclusive, are in the custody or control 
of a receiver, trustee, or other fiduciary appointed by, or under the control of, 
a court of competent jurisdiction, may be paid into the State fund at any time, 
subject, however, to the provisions of article 508 of these regulations [section 
400. 508, Title "6, Code of Federal Regulations], relating to the statutory period 
of limitations applicable to credit. 

(lit) The contributions paid into the unemployment fund of a State which 
are required under the unemployment compensation law of that State, with 
respect to remuneration on the basis of which the taxpayer had, prior to su&h 
pavment, erroneously paid an amount as contributions under another unem- 
ployment compensation law, shall be deemed to have been made at the time of 
the erroneous payment. If, by reason of such other law, the taxpayer was 
entitled to cease paying contribntions with respect to services subject to such 
other law, the pavment into the prop, . r fund shall be deemed to have been 
made on the date the return for the taxable year»as actually filed under 
section 905 of the Social Security Act. 

(8) The contributio!is must have been paid with respect to emplovment as 
defined in section 907(c) of the Social Security Act, that is, with respect to 
services performed by an emplovee within the United States and not excepted 
by such Act. (See articles 206 to 206(7) [sections 400. 206 to 400. 206(7), Title 
26, Code of Federal Regulations], inclusive. ) 

(4) The coutributions must have been paid with respect to services per- 
formed during the calendar year covered hy the return. 

(8) Immediately preceding article 5081/2, added by Treasury Deci- 
sion 4812 [section 400. 5081/2, Title 26, Code of Federal Regulations, 
1%8 Sup. J, as amended by Treasury Decision 4, ')87 [section 400. 5081/2 
of such Title 26, 1989 Sup. ], the following is inserted: 

Section 701(b) of the Second Revenue Act of 1040. 

REFurcn. — Refund of the tax (including penalty and interest collected 
with respect thereto, if anv), based on any credit allowable under this 
section, may be made in accordance with the provisions of law appli- 
cable in the case of erroneous or illegal collection of the tax. No 
interest shall be allowed or paid on the amount of any such refund. 
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(4) Art i& I e 5081/2, added by Treasury Decision 4812 [section 
400. 508'/, Title A(j, Code of Federal Regulations, 1988 Sup. ], as 
amenclcd by Treasury Decision 4987 [section 400. 5081/2 of such Title 
26, 1989 Sup. ], is amended to read as follows: 

ARr. 503I/e [Sec. 400. 503'/a, Title 26, Code of Federal Regulations, 1940 SuPd. 
Refu»d, undct s&ctio» 902(d) of Social Security Act Amendments of 1M9 or 
section i01(0) of Second Rccenue Act of 19/IO, If tax for calendar year 1936, 
1937, or 1933. — If the tax for the calendar year 1936, 1937, or 1933 against 
which an amount is allowable as credit under section 902 of the Social Security 
Act Amendments of 1939 or under section 701 of the Second Revenue Act of 
1940 (see article 211 [section 400. 211, Title 26, Code of Federal Regulations, 
1939 Sup. aud 1940 Sup. j) has been paid without the beuefit of such credit, the 
taxpayer shall be entitled to a refund of the tax equal to the amount of such 
allowable credit. The taxpaver shall also be entitled to a refund of the amount 
of interest or pcualty, if any, collected from him with respect to the aniount 
of tax refunded. No interest, however, shall be allowed or paid by the Gov- 
ernment on the amount of any such refund. Every claim for such refuud shall 
be made on Form 843 in accordance with the provisions of this article and 
article 503 [section 400. 503, Title 26, Code of Federal Regulations), relating to 
refund and credit of taxes erroneously collected. A claim which does not 
comply with these requirements will not be considered for any purpose as a. 
claim for refund. 

P&RAoRAPH B. Credit agat'rtst, arid & e fttuef, of, tax for 1838. — In order 
to conform Regulations 90, only as made applicable to the Internal 
Revenue Code (58 Stat. . Part 1; 26 U. S. C. , Sup. V) by Treasury 
Decision 4885 [C. B. 1989 — 1 (Part 1), 896 [Chapter I, note, Title 26, 
Code of Federal Regulations, 1989 Sup. ], to section 701 of the. Second 
Revenue Act of 1940, such regulations are amended as follows: 

(1) Immediately preceding article 211(1), added by Treasury 
Decision 4958 [C. B. 1989 — 2, 297] [section 400. 211(1), Title 26, Code 
of I&'ederal Regulations, 1989 Sup. ], relating to credit against the tax 
for the calendar year 1989 for contributions paid. the following is 
inserted: 

Section 701 of the Second Revenue Act of 1940. 
CREDIT AGAILcsT FEDERAL UEEMPzovMEET TAXER. 

(a) AILowAivcE oF CREDIT. — ' e + sgaiust the tax imposed by the 
Federal Uneniployment Tax Act for the calendar year 1939, auy taxpayer 
shall be allowed credit for the amount of contributious paid by hun into 
an uneniploImeut fund under a State lasv— 

(1) Before the sixtieth day after the date of the enactment of 
this Act; 

(3) XVithout regard to the date of pavmeut, if the assets of the 
taxpayer are, at any time during the fifty-uine-day period following 
such date of enactment, in the custody or control of a receiver, trustee, 
or other fiduciary;ippointed by, or uuder the control of, a court of 
competent jurisdiction. 

The amount of such credit, in the case of contributions with respect 
to the calendar year 1939 paid after the last day upon which the tax- 
payer was required uuder section 1604 of the Federal Unemployment 
Tax Act to file a return for such vear, shall not exceed 90 per centum 
of the amount which would have been allowable as credit on accouut of 
such contributions had they been paid on or before such last day. 

the provisions of the Federal Uuemployment Tax Act (except 
section 1601(a) (3) ) shall, with respect to the tax for the calendar year 
1939, apply to a)lowance of credit under this section. The terms used 
in this subsection e * ". shall, with respect to the tax for the 
calendar year 1939, have the same meauing as when used in the Fed- 
eral Unemployment Tax Act. The total credit allowable 
against the tax imposed by section 1600 of the Federal Unemployment 
Tax Act for the calendar year 1939, shall not exceed 90 per centum of 
such tax. 

e 
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(2) Article 211(1) (5) (except examples A to F, inclusive, of 
such;irtic]e), a&ldcd by Treasui y Decision 4953 [suprat [section 
400. 211(1) (5), Title 26, Code of' Federal Regulations, 1939 Sup. ], 
relating to the limitations on the allowance of contributions as credit 
against the tax f' or the calendar year 1939, is amended to read as 
folloivs: 

(t&) Ii&»itations ot& allo&oanre of &nnt»l&»tin»s as r& r&tit against tax'. — The 
allowance of contributions as credit against the tax for the calendar year 1039 
is subject to the following limitations: 

(1) The total credit allowed to any taxpayer for contributions to State uncm- 
ploymeut funds shall uot exceed 90 per cent of the tax against which such 
credit is applied. 

(') The contributious must have been actually paid into the State unemploy- 
ment fund. Such payment niust have been inade ou or before the last day upon 
which the return for the taxable year is required to be filed (see article 303 
[sectiou 400. 303, Title 26, Code of I&'cdcrak Itegulations], article 304 [section 
400. 304 of such Title 26, aud 1939 Sup. ], aud article 305 [section 40k&. 300 of 
such Title 26]), except that: 

(i) &"ontributions may be paid into a State unemploynient fund after such 
last diiy but before December 7, 1940, and in such case, niay be credited against 
the tax in an iimount not to exceed 90 pcr cent of the amount which would 
have been allowable as credit on a&&&. ount of such contributions had they been 
paid into the State unemployment fund on or before such last day. 

(ii) Contributions of a taxpayer whose assets, at any time duriug the period 
from such last day for filing a return for the calendar year 1939, to June 30, 
1940, both dates inclusive, are in the custody or control of a receiver, trustee, 
or other fiduciar1 appointed by, or under the control of, a court of competent 
jurisdiction (v 1&eth&r or not such assets contiuue in such custody or control 
on or after October 9, 1940) may be paid into the State fund at any time, and 
upon such payment may be credited against the tax in the same amount that 
would have been allowable as credit had the contributions been paid on or 
before the last diiy upon which the return for the taxable year was required 
to be tiled. The contributions of a taxpayer (other than a taxpayer entitled to 
credit under the preceding sentence) whose assets, at any time during the 
period October 9, 1940, to Dere&nber 6, 1, &40, inclusive, are in the custody or 
control of such a receiver, trustee, or other fiduciary, may be paid into the 
State fund at any tiine, and upon such payiueut, may be credited against the 
tax in an amount not to exceed 90 per cent of the amount which would have 
been allowable as credit on account of such contributions had they been paid 
on or before the last day upon which the return for the taxable year was 
required to be tiled. (The provisions with respect to credit for payments made 
into the State fun&1 at any time are subject to the provisions of article 503 
[section 400. 503, Title '0, Code of Federal Iiegulations], relating to the statuh&ry 
period of limitations applicable to credits. ) 

(iii) Contributions for the calendar year 1969 paid into the unemployment 
fund of a State which are required under the unemployment compensation 
law of that State, but which are paid with respect to reniuneratiou ou the biisis 
of which the taxpayer had, prior to such payruent, erroneously paid an amount 
as contributions under another unemployment compensation law, shall be dcerued 
for purposes of credit to have been paid at the time of the erroueous 
payment. If, by reason of such other law, the taxpayer was entitled to cease 
paying contributions for the calendar year 1939 with respect to servi&. es subject 
to such other law, the payiuent into the proper fund shall be deemed for 
purposes of credit to have been made on the date the return for the c;ilendar 
vear 1939 was actually filed under section 1&i04 of the Federal I, nempkoyment 
Tax Act. 

(3) 'I'he contributions must have been paid with respect to the calendar 
year 1039. 

(3) Examples A, 8, and C of article 211(1) (I&)& added by Treas- 
ury Decision 4953 t section 400. 211(1) (5)& Title 26, Code of Federal 
Regulations, 1939 Sup. J, relating to the limitations on the allowance 
of contributions as credit against the tax for the calendar year 1939, 
are amended by striking out the date "July 1, 1940" wherever it 
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appears in each such example and by inserting in lieu thereof the 
date'" December 7, 1940. " 

(4) Imme&liately preceding article 508%& added by Treasury Deci- 
sion 4953 )supra] [section 400. 508%, Title 26, Code of Federal Regu- 
lations, 1989 Sup. ], the following is inserted: 

Section 701(h) of the Second Revenue Aet of 1040. 

REFUND. — Refund of the tax (including penalty and interest collected 
with respect thereto, if any), based on any credit allowable under this sec- 
tion, may be made in accordance with the provisions of law applicable in 
the case of erroneous or illegal collection cf the tax. No interest shall be 
allowed or paid on the amount of any such refund. 

(5) Article 508%, added by Treasury Decision 4958 [section 
400. 508%, Title 26, Code of Fede'ral Regulations, 1989 Sup. ], Is 
amended to read as follows: 

ARr. 508/e [See. 400. 508 "/e, Title 26, Code of Federal Regulations, 1940 Sup. ]. 
Refund, under section 1001(a) (0) of Federal Unentploy»ient Taa Act or section 
701(b) of Second Revenue Act of 19/0, of taa for calendar year 1909. — If the tax 
for the calendar year 1989 against which an amount is allowable as credit under 
section 1601 of the Federal Unemployment Tax Act or under section 701 of the 
Second Revenue Aet of 1940 has been paid without the benefit of such credit, the 
taxpayer shall be entitled to a refund of the tax equal to the amount of such 
allowable credit. (See article 211(l) [section 400. 211(1), Title 26, Code of Fed- 
eral Regulations, 1989 Sup. and 1940 Sup. ], articles 212 and 218 [sections 400. 212 
and 400. 218 of such Title 26, 1989 Sup. ], relating, respectively, to credit against 
the tax for contributions paid, additional credit, and proof of credit, for the 
calendar year 1989. ) The taxpayer shall also be entitled to a refund of the 
amount of interest or penalty, if any, collected from him with respect to the 
amount of tax refunded. No interest, however, shall be allowed or paid by the 
Government on the amount of any such refund. Every claim for such refund 
shall be made on Form 848 in accordance with the provisions of this article and 
article 508 [section 400. 008, Tit'e 26, Code of Federal Regulations], relatiug to 
refund and credit of taxes erroneously collected. A claim which does not comply 
with these requirements will not be considered for any purpose as a claim for 
refund. 

(Paragraph A of this Treasury decision is issued under the author- 
ity contained in sections 902 and 908 of the Social Security A. ct (49 
Stat. , 689, 648; 42 U. S. C. , Sup. V, 1102, 1108), section 902 (a), (b), 
(c) . a&nd (d) of the Social Security Act Amendments of 1989 (58 Stat. , 
1899; 42 U. S. C. , Sup. V, 1102, note), and section 701 of the Second 
Revenue Act of 1940 (Publi«, No. 801, Seventy-sixth Congress, third 
session). Paragraph B of this Treasury decision is issued under the 
authority contained in section 1601 of the Internal Revenue Code, as 
amended by section 609 of the Social Security A«t Amendments of 
1989 (58 Stat. 

& 
1887; 26 U. S. C, Sup. V, 1601), section 1609 of the 

Internal Revenue Code (58 Stat. , 188; 26 U. S. C. , Sup. V, 1609), and. 
section 701 of the Second Revenue Act of 1940 (Public, No. 801, Sev- 
enty-sixth Congress, thircl session). ) 

GI7y T. HzLvFRINo, 
Commt'sst'oner of Inferno/. Revenue. 

Approved November 20, 1940. 
Joliet Ii. SuLLIvAN, 

/lett'ny See! etary of tAe Treasury. 

(Filed with the Division of the Federal Register Noveinber 28, 1940, 9, 58 a, m. ) 
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SEcTIGN 905: Administration, refunds, and penalties. 
REGCLATIoNS 90, Chapter III j Retul'ns and I'('('OI'(ls. 

Poaver of attorney form. (Sec Mim. 5089, page 24". ) 

SEcTION 905: Administration, refunds, an(1 penaltics. 
REGIILATIONS 90 (as amended), AuTICLE 210: A&ljustm&nts of tax. 

&'&:(«es paid in one. tax-return period for services in a prior period. 
(See Sinn. 5107, page 244. ) 

SEcTIGN 905: A&1(ninistration, refunds. and penalties. 
REGAL &TI( Ns 90 (as amended), ARTICLI: 300: It(turns. 

3&& ag( paid in one. tax-return period for . c(vices in a prior peIiod. 
(See II&;. L;&107& pa»e 244. ) 

SE(TI(&N 905: A(lministration, refunds. and penalties. 
REGI:LATIGNs 90 ( as anIended), ASTIcLEs 503 and 503I, '& . 

Refunds anti credits. 

Credits against, and refunds of, the tax impose(l by Title IX of the 
Social Security Act for the calendar years 19" 6, 1937, and 1938. (See 
T. D. 5022. page "i5. ) 

CARRIERS TAXING ACT OF 1927. 

REGULATIONs 100. 
Exclusion of certain services rendered outside the I nited States 

and certain services perfoImed in the minin«of coal, Regulations 100 
aInended. (See T. D. ~01i& pa& e 266. ) 

SECTIQN (: Collection and pavnaent of taxes. 
REGPLATIGNs 100, Chapter V: Returns and pa& ment of tax. 

Poaver of attorney form. (See MiIn. ~089, page 242. ) 
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MISCELLANEOUS TAX RULINGS. 

ESTATE TAX. 

INTERNAL REVENUE CODE. 

CHAPTER 3, AS AMENDED BY SECTION 206 OF REVENIIE ACT OF 1940. 

REGULATICNs 80 (1987), ARTIcLE 1: Estate tax 
statutes. 

ARTIOI. E 8: Computation of tax. 

1940-33-10385 
T. D, 4995 

TITLE 26 — INTI:REAL RLVENUE. CHAPTER I, SUBCHAPTER B, PART SO. — 
ESTATE TAX. 

Articles 1 and 8 of Regulations 80 (1937 edition) as made ap- 
plicable to the Internal Revenue Code, amended. — Defeusle tax for 
fiv» years. 

TREASIIRT DEFAR TMEIm, 
OFFICE OF COMMISSIONER OF INTERNAL RKVFNt. E, 

Washington, D. C. 
To CoPectors of Internal Ee~enue and Others Concerned: 

In order to conform Piegulations 80 [Part 80, Title 26, Code of' 
Federal Regulations], as made applicable to tile Internal Revenue 
Code (53 Stat. , Part 1) by Treasury Decision. 4885, approved Febru- 
ary 11, 1939 [C. B. 1939 — 1 (Part 1), 396] |Part 465, Subpart B, Title 
26, Code of Federal Regulations, 1989 Sup. ], to the Revenue Act of 
1940 (Public, No. 656, Seventy-six(. h Congress, third session), ap- 
proved June 25, 1940, such regulations are amended as follows: 

1. Insert iminediately preceding article 1 [section 80. 1 of such Title 
26]: 

8EO. 206. EsTATE TAX. (REVEr'UE AcT oz 1940. ) 
Chapter 3 of the Iuternal Revenue Code is amended by inserting at 

the end thereof the following new subchapter: 
" SUBcHAPTER C — DEEENsE TAX FQR FIvE YKABs. 

" SEo. 951. DEI'ErisE TAE Fon FIvE YI:ARs. 
- In the case of a decedent dying after the date of the enactment of 

the Revenue Act of 1910 and before the expiration of tive vears after 
such date, the total amount of tax payable uuder this chapter shall 
be 10 p»r centum greater than the amount of tax which would be pay- 
able if comlmted ivithout regard to this section. For the purposes of 
this section, the tax computed without regard to this section shall be 
sIIch tax after the applicatiou of the credits provided for in section 
813 aud section 936. " 

2. The first paragraph of article 1 [section 80. 1, Title 26, Code of 
Federal Regulations] is amended to read as follows: 

Federal estate taxation under Chapter 3 of the Internal Revenue Code, as 
amended, cousists of, prat, the basic estate tax, second, the additional estate tax, 

(282, 
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and tt&ir&I, if the decedent &li«1 after June 25, 1040, and before June 20, 1045, the 
defense tax. The defense tax is 10 per cent of the total of the nct basic estate 
tax and the net:«lditional estate tax (snch total being th& amount computed after the application of any credits authorized for gift, estate, inheritance, leg- 
acy, or succession taxes). 

8. Insert, the following paragraph immetliu(e[y after the first 
paragraph of article 8 [section 80. 8, Title 26, Code of Icederal 
Reguhttions]: 

The defense tax, applicable if thc decedent died after June 2o, li)40, '&n&1 before 
June 20, 1045, is obtained by con&puting 10 per cent of the total net tax (the 
total net tax being the sun& of the net basic tax and the net additional tax). 

(This Treasury decision is issued under the authority contained in 
section 951 of the Internal Revenue Code, as added by section 206 of 
the Revenue Act of 1940 (Public, Xo. 656, Seventy-sixth Congress, 
third session), approved June 25, 1940, and section 8791(a)1 of the 
Internal Revellue Code (53 Stat. , 467) . ) 

TIMOTHY C. MOONED, 
Acti»g Con&n&issio~&cr of Internal Revenue. 

Approved August 1, 1940. 
JOIIN L. SULI. IVAN& 

Acting 8ecretar[I of the Treasury. 
(Filed with the Division of the Federal Register August 5, 1040, 3. 54 p. I. ) 

CHAPTER 3. 

1940-40-10489 
ihiim. 5109 

IN OI'. XERAL. 

Various statutory provisions, which exempt bonds, notes, bills, and 
certificates of indebtedness of the Federal Governlnent or its agencies 
and the interest thereon from taxation, are not applicable to estate 
and gift taxes, since these taxes are excises imposed on the transfer 
of property and not on the property itself. Under existing law, 
transfers of the property in United States savings bonds are not 
exempt from I&ederal estate and gift taxes (ex«'pt in respect of such 
bonds while benefiI& ially osvnetl by a nonresident alien who is not 

RE&:ULATIONS 80 (1987). 
(A[. o Chapter 4 — Gift tax; and Regula- 

tions 79 (1986). ) 
Application of the Federal estate and gift taxes to United St;&tes 

savings bonds. 
Tr&EASUI&F DEI ARTMENT, 

OFFICE OF COMMISSIONER OF INTFJ&NAI REVENUE, 
Washington, D. C. , 8eptember 9, 19qo. 

CoVectors of I«tet n«/ E«enue, Interna/ Aenenue Agents t'n Char&Ie, 
and OtI&ers Concerned: 

numerous inquiries are being received by the Bureau, particularly 
from taxpayers, regarding the status of United States savings bonds 
for Federal estate and gift tax purposes. The purpose of this mime- 
ograph is to furnish such information as will apprise persons con- 
cerned of' the application and efi'ect of such taxes on savings bonds 
and thereby make unnecessary many inquiries. 
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engaged in business in the United States). Whether a particular 
transfer of the property in such bonds entails liability for Federal 
estate or gift tax, and, if so, the amount thereof, depends upon the 
value of the property transferred, the specific exemption, etc. , allow- 
able under the law, and the tax rates in efFect at the time of the 
transfer. 

WHEN PI RCIIASED AND REGISTERED IN CERTAIN AI. 'TIIORIZED FOR&IS. 

If "John Jones" purchases with his separate funds savings bonds 
and has them registered in his name as owner and the bonds are so held 
at the time of his death, the redemption value of the bonds constitutes 
a part of his gross estate for Federal estate tax purposes, 

If "John Jones" purchases with his separate funds savings bonds 
and bas th. em registered in his name as owner, payable on death to an 
individual as beneficiary, for example, "John Jones, payable on death 
to Miss Mary Jones, " no gift results from the transaction. In such 
case "John Jones " alone, as the registered owner, may during his life- 
time. redeem the bonds and retain the proceeds. For Federal estate 
tax purposes, however, upon the death of "John Jones" while the 
bonds are so held, their entire redemption value at the time of death 
would form a part of his gross estate. 

If "John Jones" purchases with his separate funds savings bonds 
and has them gratuitously registered in the name of "Mary Jones" as 
owner, the transaction results in a gift from "John Jones" to "Mary 
Jones" during the year in which the bonds are purchased and regis- 
tered, RIId the cost of the bonds must be considered in determining the 
donoI's gift tax liability for such year. If "Mary Jones" dies x~vhile 

the bonds are so registered, the redemption value of the bonds at the 
time of her death would be includible in. her gross estate for Federal 
estate tax purposes. 

If "John Jones" purchases with his separate funds savings bonds 
and gratuitously has them registered in the name of " Miss Mary Jones, 
payable on death to Miss Helen Jones, " he has made a gift in the 
amount of the purchase price and such amount must be considered in 
determining his gift tax liability, if any, for the calendar year in which 
the gift was made. "John Jones" having made, during his lifetime, 
a gift of his investment in the bonds (and provided the transfer I~ as 
not, made in contemplation of death), his estate will not be subject to 
any Federal estate tax liability in respect of the bonds. 

If "John Jones" purchases with his separate funds savings bonds 
and gratuitously has them registered in the name of " Miss Mary Jones 
or Miss Helen Jones, " he has made a gift, for Federal gift tax purposes, 
to each of them of one-half of the amount of the purchase price of the 
bonds, and (provided the gifts were not made in contemplation of 
death) his estate will not be subject to any Federal estate tax liability 
in respect of the bonds. 

If "John Jones" purchases with his separate funds savings bonds 
and has them registered in his name and that of another indiv~idual in 
the alternative as coowners, for example, "John Jones or Mrs. Ella S. 
Jones, " there is no gift for Federal gift tax purposes, unless and until 
he during his lifetime gratuitously permits "Mrs. Ella S. Jones" fo 
redeem them and retain the proceeds as her separate property, in which 
event a gift of the then redemption value of the bonds would be made. 
Of course, such bonds if not previously redeemed Ivould, on the death 
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of "John Jones" be includible in ))is &rross estate for estate tax. pur- 
l&ones;It their full rede»)l)tio» v;(lue. 

If savi»o's bo»ds;&r( 1)urch«se(l ivith the separate funds of tiv&) indi- 
viduals a»d rc»istered in their»ames as cooivners, for example, 
"John Jo»es or Ella S. Jones, " the an)on»t i»eludible in the &&. Ioss 
est;Ite, for Vederal estate tax purl)&&. & s. of the erst cooivner to die (if 
the bonds ivere not previously re&leeme&l) is the full re&lemption value 
ol' the bonds less such p;Irt thereof;)s is proportio»;Itc to the;(moun(. 
oi' the purchase price furnished by th( su&vivor;»Id»o(; acquired 
from the decedent for less th;In an adequ;Ite and full consideration 
ln nloncv ol' nlo»ev s u'OI'th. 

STATE I STATE, IX I IEII IT«X& E, I. I:&lA&'Y, OR OIET TAXES. 

Statutory provisi&&»s exen)pti»o b&&nds;(»d other obli&rations of the 
Fede) al Government from cert;Iin tax;Ition are not applicable to estat('. , 
inhe) ita»ce, le&'acy or &&ift tax&'s iniposed hy a State Government. 
The exte»t to ivhi(h I. nited States s«vino's bonds al'e subject to such 
State taxes depencls upon the applicable State lair. Inquiries reoard- 
»Io . »(h lav;s sho()ld be;Id('&I ( s. ('&l to the pl ope) State tax of(le)als. 

Inquiries ivith reoanl to the provisions of this mimeo&&raph should 
be;I&1dres. «d to the (. 'Om»Iissioner of Internal Revenue, )V«shin&&'ton& 

D. C. , for the atte»tion of IJT: ET: RR. 
GI. v T, Hzl. vERI~-O. 

C. 'omm&'ssio)&c) . 

SECTION 811. — GROSS KSTATK. 

RarrTATI& ~s 30 (193(). (&RTIcIE 13: Property 
of dece&lent;It time of death. 

1940-49 10511 
E. T. 19 

An)onnts pay &ble ru)der Title II of the So& ial Se&nritv Act, as 
au)en&i& 0, to ihe widow, children, or parents of a "fully insured" 
or "currently insured" de&edent who died nu or after January 1, 
I!)(0, are not includible iu the dcccdcnt's gross estate for Federal 
estate tax purposes. As to pnvn)ents to the estate of a decedent 
who died prior to Juan &ry 1, IMO, see K. T. 10 (C. B. 1037 — 2, 400). 

A&Ivice is requested whether amounts pai able under Title II of 
the S:)cial Security Act, as anaended by the (fact of )&»gust 10, 1939 
(53 St;It. , 1300), to the ividoiv, . children, or parents of a "fully in- 
sured" or "currently insured ' dececle»t ivho diecl on or after Janu- 
ary 1, 1940, a)e includible in the gross estate of such clecedent for 
Federal estate tax purposes. 

Section 811 of the Internal Revenue Code provicles in part as 
follov. s: 

The value of the "r&&. - estate of the decedent shall be determined bv including 
the value at the time of his death of all property, rc;)I or pcrso:)al, tangible or 
intangible, wherever situated, except real property situated outside of the T. 'uitcd 
States- 

(a) Dzosnezr's I'vTEBEST. — To the extent of the iuterest thereiu of the deccdeut 
at the time of his death; 

The amounts in question are pavable to the IAidow, children, or 
parents of a decede»t, who at the tinie of his death on or after Janu- 
ary 1& 1940 (the effective date of the amendment of Title II of the 
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Social Security Act by the Act of August 10, 1989), was a "fully 
insured" or "currently insured" individual within the meaning of 
Title II of the Social Security Act, as amended, supra. An examina- 
tion of section 202 (c), (d), (e), (f), and (g) of that Act, as amended, 
which deals with the type of payments under consideration, shows 
that the decedent has no control over the designation of the bene- 
ficiaries or the amounts payable to them, The beneficiaries and the 
amounts payable to them are fixed by the provisions of the Social 
Security Act, as amended, and the payments are made directly to the 
beneficiaries. The decedent has no property interest in the "Federal 
Old-Age and Survivors Insurance Trust Fund" created under section 
201(a) of. Title II of the Social Security Act, as amended, from which 
the amounts in question are payable. 

In view of the foregoing, it is held that amounts payable under 
Title II of the Social Security Act, as amended, to the widow, chil- 
dren, or parents of a decedent who died on or after January 1, 1940, 
and who at the time of his death was a "fully insured" or "currently 
insured" individual within the meaning of that Act, as amended, do 
not constitute property of such decedent, and are not includible in his 
gross estate for Federal estate tax purposes. 

This ruling does not affect K. T. 10 (C. B. 1987 — 2, 469), relating 
to payments under section 208 of the Social Security Act to the estate 
of a decedent who died prior to January 1, 1940. 

RECULATICNs 80 (1987) ) ARTIcLE 15: Transfers 
during life. 

ARTIcI. E 17: Transfers conditioned upon 
survivorship. 

1940 — 40 — 10440 
T. D. 5008 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER B, PART SO- 
ESTATE TAX. 

Articles 15 and 17, Regulations 80 (1937 edition) amended. 
Transfers where the passing from the decedent of a retained 
interest is conditioned upou his death. 

TREASURF DEPARTMENT) 
OFFICE OF COAIMISSIONER OF INTERNAL REVENUE) 

IVoshington) D. G. 
To Gottectors of Internol Rel, 'enue and Others Goneemed: 

Art, icles 15 and 17, Regulations 80, 1937 edition (sections 80. 15 and 
80. 17, Title 26, Code of Federal Regulations), and those articles as 
made applicable to the Internal Revenue Code by Treasury Decision 
4885, approved February ll, 1989 (Part 465, Subpart B, of such Title 
26, 1939 Sup. (C. B. 1989-1 (Part 1)) 896) ), are amended as herein 
indicated. 

The clause in article 15, which reads— 
(2) transfers to the extent that title remained in the decedent at the time of 
his death and the passing thereof wa. s conditioned upon his death (sce article 
17); 
is amended to read as follows: 
(2) transfers conditioned upon the decedent's death (see article 17); 
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Article lr, which reads- 
Arr&'. l7. 1'ransfcrs &ondltioncrl npon, sn&rirors)&ip. — Tire statutory phr;r. &, "a 

transfer ~ ~ * inteuded to take effect in poii& sii&»& or eujoymeut »t or after 
his death, " includes a transfer by the decedent (other th;ru a bona !!&le sale for 
an adequate and full consideration in uroney or money'i &vorth) &vherc!&y and to 
the extent that the beneficial title to the property (if the transfer &v ri iu trust), 
or the legal title thereto (if the transfer wai otherwise than in trust), remained 
in the decedent at rk&e time of hii death and the prssing thereof &vas subject to 
the condition precedeut of hii death. If the tax applies, it does so without 
regard to the time of the transfer, rvhether before or after the enactment of the 
Revenue Act of 1910. 

On the other han&l, if, as a result of the tranifer, there remained in the 
decedent at the tinre of his death u&& title or interest in the trar&if& rre&1 pr»pc rry, 
theo no part of the property is to be included in the gross estate merely by 
reason of a provision in the instruurent of transfer to the eft'ect that the property 
was to revert to the decedeut upon the predecease of some other person or 
persons or the happening of some other eve»t. (See article 15. ) 
is amended to read as follows: 

AaT. 17. Transfers conditioned npon, s«&rqrorship. — The statutory phrase, "a 
transfer * * * inteuded to take effect in possessi&&n or enjoyruent at or after 
his death, " includes a tranifer by the decedeut, prior to his death (other than a 
boua fide sale for an adequate and full coniideratiou iu money or money's worth) 
whereby and to the extent that the k&eneiicial title to the property transferred (if 
the trauifcr &v;rs in truir), or the legal title thereto (if the transfer was otherwise 
thau iu trust), ii not to pais frour the decedent to the donee unless the decedent 
dies before the douce or arrother person, or its passing is otherwise conditioned 
upon dece&kent's death; or, if title passed to the donee, it is to be defeated and 
the property is to revert to the decedent as his orvn should he su&wive the donee 
or another persou, or the revcrtiug of the property to the decedent is conditioned 
upon some other coutinger&cy terminable by his death. Since in such transfers 
the decedent's death is requisite to a termination of his interest in the property, 
it is uuimportaut whether his interest be deuonriuated a reversion or a 7&ossibikity 
of reverter, whether it arose by iruplication of Ia&v or by the express terms of the 
iustrument of transfer, and whether the interest of the donee be contingent or 
vested subject to be divested, and the tax &vill apply, unless otherwise provided 
in the next succeedir&g paragraph, &vithout regard to the time when the transfer 
w;ri made, whether before or after the enactment of the Revenue Act of 1916. 
Thus, uporr a trausfer by a decedent of propertv in which an estate for life is 
given to one aud au estate in remainder to another, but with a provision added 
that the estate in ren&ainder shall revesr. in the decedent should he survive the 
owner of the life estate, there is to be included, in determiuing the value of the 
dece&lent'i gr&&ii citate following his death, the value as of the date of his death 
of the estate in remairrder, if the life cst:&te ii tlren outstanding. The value of 
the outstanding life estate is not io be ir&clrrded iu determining the value of the 
gross estate, unless that estate had been transferred iu couternplation of the 
decedent's death, or otherwise as to render it a part of the gross estate. If by 
reason of an election by the executor the va!uation of the gross estate is governed 
bv the provisions of article 11, adjustments in the values of such transferred 
estatei mav be r&quired. (See article 15. ) 

Where the transfer was made during the period betv-eeu I& ovember 11, IM5& 
(that being the date upon &vhich the Supreme &'ourt of th& llllited States rendered 
its deciii&&ni iu the cases of H&lr &&!»y v. St. Lnnis Union 7 & net Cn. C&96 C 8„89 
[Ct. D. 1047, C. B. XIV — 2, 889 (1985) ] ) &md Becke&' v. St. Lnnis Unio:& Trn st Co. 
(290 I. . S. , 48 [Ct. D. 1040, C. B. XIV-'-', 887 (1'&:! &)]) ar&d January 29, 1940 
(that being the date upon which such (!ourt rendered its dcciii&n&i in He(& & &iny 
v. IIallocI and corupanion cases (809 U. S. , 100 [Ct. D. 1110, C. B. 1910 — 1, 223]), 
and the Comm!siioner, whose determination therein shall be conclusive, &leter- 
mirres that such transfer i, cl;&s, ifiable with the transferi involved in such two 
cases decided on Xovcmbcr 11. 1!&8&. rather than with the trau. fcr irlvoived in 
the case of Rlcin v. I nited States (288 I]. S. , 281 [Ct. D. 888, C. B. X — 1, 4&&2 

(IM1) ] ), previously decided bv such Court, then the property io trar&sf err ed sh rll 
not be iucluded iu the decedent's grosi e tate under the provisioni of this art!c!e, 
if the following condition ii also n&et: Such transfer slrall have been fiually 
treated for all gift tax purposei. k&&&!h as to the calendar v&;&r of su«h transfer and 
subsequer&! calendar veari, ;&i a gift in an amouut rueasured k&y the value of the 
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property undiminished by reason of a provision in the instrument of transfer by 
which the property, in whole or in part, is to revert to the decedent should he 
survive the donee or another person, or the reverting thereof is conditioned upon 
some other contingency terminable by decedent's death. 

(This Treasury decision is issued under the authority contained in 
the following sections of law: Sections 811, 987, and 8791 of the Inter- 
nal Revenue Code (58 Stat. , 1$), 148, and 467); section 802 of the 
Revenue Act of 1926 (44 Stat. , 70, 26 U. S. C. , 411); section 1101 of 
the Revenue Act of 1926 (44 Stat. , 111, 26 U. S. C. , 1691(a) (1) ); sec- 
tion 408 of the Revenue Act of 1982 (47 Stat. , 245, 26 U. S. C. , 587); 
and section 1108(a) of the Revenue Act of 1926, as amended by section 
605 of the Revenue Act of 1928 and by section 506 of the Revenue Act 
of 1984 (44 Stat. , 114, 45 Stat. , 874, 48 Stat. , 757, 26 U. S. C. , 1691(b). ) 

GVY T. HELVERING, 
Commzssioner of Internal Revenue. 

Approved September 19, 1940. 
JOHN L SVLLIVAN~ 

Acting Secretary of the Treasury. 
(Filed with the Division of the Federal Register September 23, 1940, 3. 10 p. m. ) 

SECTION 863(b). — PROPERTY WITHOUT THE UNITED STATES — BANK 
DEPOSITS. 

REGvLATIQNS 80 (1987) ) ARTIcLE 50: Situs of 
propert, y. 

1940-51 — 10527 
G. C. M. 22419 

The words "moneys deposited, " as used in section 863(b) of the 
Internal Revenue Code and section 303(e) of the Revenue Act of 
1926, as amended by section 403(d) of the Revenue Act of 1934, 
apply to so-called general deposits with a bank where the relation- 
ship of debtor and creditor between the bank and the depositor 
exists with respect to such deposits, and do not apply to funds 
beM in a fiduciary capacity. Accordingly, such funds held in a 
fiduciary capacity are includible in the gross estate of a nonresi-. 
dent not a citizen of the United States who was not engaged in 
business in the United States at the time of his death. 

An opinion is requested whether funds placed with a bank within 
the United States by or for a nonresident not a citizen of the United 
States and held by such bank as trustee or as custodian constitute 
"moneys deposited with any person carrying on the banking busi- 
ness" within the meaning of section 868(b) of the Internal Revenue 
Code or section 808(e) of the Revenue Act of 1926, as amended by 
section 408(d) of the Revenue Act of 1984. 

Section 868 of the Internal Revenue Code provides in part as 
follows: 

The following items shall not, for the purpose of this subchapter, be deemed 
property within the United States: 

(b) B&NK Dxrosrrs. — Any moneys deposited with anv person carrying on the 
banking business, by or for a nonresident not a citizen of the United States 
who was not engaged in business in the United States at the time of his death. 

Section 808(e) of the Revenue Act of 1926, as amended by section 
408(d) of the Revenue Act of 1984, is in substance the same as section 
868(b) of the Internal Revenue Code. 
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S«tiou 6'1(b) of the Cocle ancl the corresponding provision of the 
Revenue -'fact. of 1026, as amended, are exemptiou provisi&&iis, and 
miist, therefoie, be stiictly con trued. (Ilanls of C'v!»»!r r ce v. T»»- 
lessee) 161 U. S. , 184. ) 

Tlie ter&u ' deposit" Iias a &veil accepted nieaning in the b;iiilci»« 
busiue. -'s, an&1 Ii;is been define&1;is the act of phicing or lodgii)g iuoney 
in the cii. t&)dy of a bank or banl. er, for safety or convenience, to be 
vvitl dra611 at tlie ivill of the clepositor or uncler rules a»d iernil;iti&&i)s 
agreed on; as a sum of money left &vith a b;inker for safe-l-eepin«, 
siibject to orderaucl pay;ible uot in the s;&ecific u&ouey clepo itecl biit 
in au e&lu:&1 sum; or the;&mount or bala»ce clue tlie depositor. (11[;)& I s 
Laiv Dictionary: Cf. I'r'rilrlr' !', r' i'! l. Xr'lsr»r v. Ir i&st . itrrtr I)'rrrrir of . 1Iinel'rrt. & ) Ill. App. , 1":); And!'r:ri v. Io!cr! ~'r«ii)yi Bai!1, , 241 )). AV. , 
412: In Laic's L;. '&!t, 144 Pa. , 400. "& A. , 861; Ii) r e Lif &rr'&lr! r'o&i of 
r'it«te Birr!I' of Brnyhan&ton, 2&&4 X. Y. 5, . 41, 54. ) 

Deposits xvith a bank are either gener;il or special. A general cle- 
posit consists of inoney paid to a banl- for the couveiiieuce of the 
depositor au&1 to his «eneral creclit to be repaid iu current funds 
on his orcler or clemancl. Title to tlie uioney ~&as. es to tlie b;inl- 
&vl&ei ein the deposit is mide, an&1 the money is iniur)led vvith the rleu- 
eral funcls of the bank ancl usecl in the 1&a»king 1&u. -i»ess. The rela- 
tionship of clebtor and creclitor is created by . uch a cleposit. A special 
de»&). it is made &vhere 1&r r&i&er ty, or even money. is c[elivered to a, 

bank for the purpose of having). it safely 1-ept aiid the identical thi»g 
c[cposited returned to the clepositor. or &vhere the thing delivered 
to the bank is for souse specific purpose uot contemplatin«a cieclit on 
general account. In the case of a special deposit the thing deposited 
n);iy not. be commingled xvith other fun&is or as. -&ts of the bank ancl 
iised in the banking buLi»&. . -s. and ivith respect to it a fiduciiiry rel;i- 
tionship, of either principal aud agent, bailor ancl bailee, trustee and 
ce. ini &lue tru. t, or a combination of such relationship. :, is cre;&teel 
bet&veen the bank ancl the depositor. (Cf. B»iher v. I'r«tr&r&, 128 
Ohio St. . 4+5)) 101 X. E. . I&: 13!rrr/ of 1&neri&«Eat. Trrrst &f 'irrri&rr)s 
4. "'n. v. ('ali j'or nia 6'rrri!)as fiin. &t ('ririi»!err rrl Ba&&le. '» P. ( )d), 
&04; Wassr i: n! un v. B&orle&a&I'. 250 b. X. S. . 84; . Pelion . &) rrt. Banlc v. 
Citr'se&r, Ba»l' &( Ti u t C'o. oi' C'«inde!), 4r1, +" I ed. (2d) 
In i e . 1leCai thy's I' rrirrli'. '&-1) X. Y. S. . 60); i'i!3)ri&'e v. Br'rrnciloi'ti. 181 
Ohio )t. , 344) & X. E. ("d) ) i+&)&. ) 

In the trial ot a ca. 1&ier of a national bank charged xvith &»al-ing 
false entric. iii the books of the banl-) the jury &vas instiucted sub- 
stantially tliat if a sum of ~i10. 000 vvas )eft &vith the bank vvith the 
intention to call for and receive the identical sun& . o left on the sur- 
rencler of the ' cleposit slif). 

" 
ancl if' the bank so received the same 

to be returnecl on the surrencler of the . lip, "then I c1&arge y&&u th;it 
the banl- vva a bailee or custodian of s;ii&1 money. ancl i»ad no right 
to enter tlie . -;»))e on its bool-s as inoney cleposited &vith the 
bank, " "' "' but if you find that the u. -e so permitted divas that 
the money +as to be considerecl a loan t&) the banlc, or that it inight 
he consiclered a loan to the bank, or that it shoulcl be minglecl ~ith 
the fnncls of the banl- as an orclinar& cleposit) s«bject to &vithclravval 
bv check in the ordinary conrse of 1&u-ii)e. -s) the entry of such item 
on the books vvoulcl be lavvful and proper. 

" In clenyi»g a motion 
for a ne&v trial (l;nited ~~t!n'rs v. I'etc& s) 8& Feel. , 084) 000), this 
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charge to the jury was sustained again in Peters v. United Sfezfca 
(94 V&ed. , 127). This indicates that where money or property is left 
with a bank under circumstances which create a relationship other 
than that of debtor and creditor, such transaction is not strictly a " deposit. " 

In C'un@ace Wecle jan Semz'nary v. Uniteel States Fidelity ck Cuar- 
0nty Co. (247 N. Y. , 52, 159 N. E. , 720) it was held that a "special 
deposit ' may exist w~here the duty of the depositary is to hold, not 
identical bills or coins, but an equivalent sum to be kept intact for 
use of the depositor. That proposition is further supported by Bank 
of Azizeiiea Eationa/ Trust ck Savings Association v. Cezlifornuz 
Sa~ineis Ass'n cf. " Commercial Banic, supra, wherein the Supreme 
Court of California in a per curiam opinion stated: 

Where a fungible, snch as money, is made the subject of a pledge, trust, or 
special deposit, in our. view it can serve no purpose, and therefore it is not 
reqnired that the identity of the particular money delivered be preserved in 
specie, as by setting it aside in a marked bag or package. The test for deter- 
mining whether a general deposit or a deposit for a special purpose exists 
is not, therefore, whether it was intended that specifi coins or currency should 
be kept separate and apart in specie from other funds of the custodian. In 
ordinary commercial transactions, either with banks or individuals, such an 
intent almost never will be present, and certainly will not be presumed to exist, 
in the absence of a clear expression thereof. In the case of a general deposit 
in a banl-, the relationship of the bank and depositor is that of debtor and 
creditor, and the funds deposited become a part of the general assets of the 
bank, which it may use in making loans and investments and otherwise con- 
ducting a general banking busiuess. When the uature of the transaction is 
such that it must be said that the depositor does not intend that such use shall 
be made of the amount of his deposit, then it becomes the duty of the bank, 
not to preserve the identity of the spectre coins or currency delivered, or to 
physically segregate a sum of money, but, rather, at all times to keep on hand 
cash in a sum equal to said deposit and those of similar depositors. and the 
amount thereof constitutes a fund which the bank is not authorized to use in 
its general banking operations. (See Misgoeri 3fat. Ass'n v. Holland Beni', Co. , 
220 Mo. App. , 1256, 290 S. W. , 100, 102. ) As to such funds, the anrount of which 
will be indicated by the bank's bookkeeping records, sa'id depositors are entitled 
to a preference in the event of the bank's insolvency to the extent that the 
bank's cash has not been recluced below ihe amount of such deposits, as will be 
more fully discussed hereinafter. 

In this connection, section 9(b), Regulations F of the Board of Gov- 
ernors of the Federal Reserve System, provides that funds received or 
held by a national bank as fiduciary awaiting investment or distribu- 
tion shall not be used by the bank in tile comtuct of itg business unless 
it first delivers to its trust department, as collateral security, certain 
specified bonds, etc. (See Fed. Res. Bull. , September, 1986, page 691. ) 
This arrangement, , while it authorizes under certain conditions funds 
in a special deposit to be used in the banking business, does not change 
the relationship between the depositor and the bank with respect to 
such fund. 

The conclusion to be drawn from the foregomg is that the words 
"moneys deposited, " as used in section 868 (b) of tl&e Internal Revenue 
Code, and section 808(e) of the Revenue Act of 1926, as amended by 
section 408(d) of the Revenue Act of 1984, apply to so-called general 
deposits where the relationship of debtor and creditor between the 
bank and the depositor exists with respect to such deposits and where 
the money so deposited may rightfully be used in the banking busj 
ness, but do not apply to funds held in a fiduciary capacity. 
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It is, therefolv, the opi»ion of this OP!ce that the &x&»&ption pro- 
vided in section S03(k&) of the II(t&r(I:(I Reve»ue Code, and in section 
303(e) of the Revenue Act of 1920, as amencled, does not;!pply to de- 
posits held by a tl ustee or by a custo&lia» acti»g in a filduci;(ry capacity, 
even tho»&&h such trustee ol custodian is carrying on a banking busi- 
ness. Whether deposits in a custodian account create between the 
custodian and the depositor the relatio»ship of debtor and creditor 
or whether, on the other hand, they create a fiduciary or other non- 
debtor-creditor relatio»ship &lepc»ds upon the intent of the patties as 
evidenced by the agreement creating the relatio»ship. I&'u»&ls held in 
a custodian account, Ivhich& under the agreement. in the ptlrticular case, 
are held by the custodian in a ficluciary capacity are not "moneys 
depositc&t" within the mea»ing of the sections above indicated, and 
are, therefore, includible in the gross estate of the decede»t. 

J. P. WENCHEL& 
CAief 6'ounsef& Bureau of Internal Bet&enue. 

SECTION 302, REVENUE ACT OF 1924. 

REGULATIoxs 6S (1924) 
& 

ARTlcLE 15: Transfers 1940 — 27 — 10809 
during life. Ct. D. 1459 

ESTATE TAX. — REVENI I: ACT OF IO24 — DECISION OF Co(:RT. 

1. GRoss EsTATE — TRANRFER IN TRI. sT PaovlsIDN FoR BETT RN oF 
CORP&. S To DONOR 1. P&&X ( ONTIN&&I:N&'v TERT&!NARLK AT DEATH- 
INTENDI'. D To TAI&E Elrrcr IN I'oss&:SSIox oR ENJCYI&ENT AT QR 

AFTER I)EATH. 
The decedeut in his lifetime cr&a&ted a trust by the ter&»s of w hi«h 

the net inco&ne was to be p;&id to a desiguate&1 beueti&. iary during her 
life, and upon her death the corpus Iv«s to be paid to him if he surv&ved 
her, and if not, it Iv;&s to be distri!mted or held in trust for his chil- 
dren and others. The de«edeut did uot survive the life beneficiary. 
Held: That the value of the remainder interest in the trust property 
is includible in the gross estate of the decedent, snch interest coming 
within the ternls of the taxing statute as a transfer intended to take 
effect in possession or eujoymeut at or after his death. 
'2. Decision followed. 

Helre&inp v. Hallo«l' (1940) (30() U. S. , 106 [Ct. D. 1440, 1940-1, 
223] ), followed. 

DISTRICT COURT OF THE UNITED STATFS I'OR THE DISTRICT OF &IASSACIIUSETTS. 

Gertrude Brndlee et al. , Bve«. «f&& Arthur T. Brndlee, v. Thon&as W, White, 
Coll&'ctor of I»(& rani Rc(&cane. 

[31 F. Supp. , 5&69. ] 
[Yebru&!ry ", 1940. ] 

OPINION. 

SwEENET, J. : This is an action to rec&&ver estate taxes alleged to have been 
ill& g:&liy assessed, co(le«ted, and retained. Th& ld»i»tiffs;&re thc duly appointed 
and qualifie executors of the will of Arthur T. Ilradtee, who died on August 31, 
192. &. 

The case was tried and snbn&ittcd on November &, and &lccision was withhckl 
pending the United States Suprcn&e ("ourt's de«ision in II& lrr&. i»a v. IInuock and 
Rothcusics v. Huston (00 S. Ct. , 414), both of whi«h were decided January 29, 
1940. 
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FINDINGS OF FACT. 

The agreed statement of facts filed by the parties is adopted as my findings of 
fact under rulc 52 of the rules of civil procedure. 

They disclose that on April 24, 1922, the plaintiff's testator, Arthur T. Bradlee, 
created a trust in which it was provided that: 

"Ilirst. The trustees shall pay the entire net income of the trust fund in their 
hands as trustees &luarterly, or oftener at their discretion, to Gertrude Bradlee 
Senior during her life. " 
alid 

"Scc&r»d. Upon the deatli of said Gertrude Bradlee Senior, the entire trust 
fund then in the bands of the trustees shall be transferred and paid over, abso- 
lutely and free of all trust, to said Arthur T. Bradlee if he survives her; and if 
he does not survive her, said trust fund shall be distributed or held in trust" for 
the children of said Arthur T. Bradlee, and others, as provided therein. The 
creator of the trust did not survive Gertrude Bradlee, Sr. 

The estate tax return filed by these plaintiffs did riot include the value on 
August 31, 1925, of the remainder interest, after the death of Gertrude Bradlee, 
Sr. , in the property held under the declaration of trust. The Coinmissioner ruled 
that this should have been included in the gross estate. The value of this 
remainder interest was $63, 348. 75. Eventually the plaintiffs paid a tax of 
$14, 016. 14 together with interest in the amount of $1, 116. 61. A claim for refund 
having been denied, this suit was brought to recover the amounts paid. 

It iv&is agreed between the parties that the transfers by the deceased Bradlee 
to the trustees uiider the declaration of trust were not in fact made in contem- 
plation of death. The question is therefore whether the remainder interest 
should have been included in the gross estate of the deceased Bradlee as an in- 
terest therein "of which the decedent has at any time made a triinsfer, or with 
respect to which he has at any time created a. trust, " "' * intended to take 
effect in possession or enjoyment at or after his death. " 

The plaintiffs rely on the decision of FI«ln&iri»g v. St. Louis Tr&&8t Co. (296 U. S. . 
39), aud seek to distinguish that case from Elci» v. II»it& d States (283 U. S. , 231 
[Ct. D. 333, C. B. X — 1, 462 (1931) ] ). It is unnecessary to consider this attempted 
distinguishment, since the Supreine Court, on 5londay of this week, in the case 
of Hciceriag v. Hallocl. ", supra, and associated cases. clearly disposed of the 
"seeming disharmonv" of the results in those cases. It specifically rejected "as 
untenable the diversities taken in the St. Louis Trust cases in applying the Klein 
doctrine" because they ate "into the principle which those cases professed to 
accept. " Adhering to those principles, and adopting the language of the Klein 
case, the court stated: "It is perfectly plain that the death of the grantor was 
the indispensable and intended event which brought the lar, er estate into being 
for the grantee and affected its transmission from the dead to the living, thus 
satisfying the terms of the taxing Act and justifying the tax imposed. " 

Gn the agreed facts I reach the conclusion of law that a remainder interest 
in the trust property was retained by Arthur T. Bradlee, the transmission of 
which could only be effected upon his death during the life of Gertrude Br»dice, 
Sr. IVhen that event happened the remainder vested in the erstwhile contingent 
beneficiaries, and, being grounded upon the death of the grautor, it plainly comes 
within the terms of the taxing statute. The value of the remainder interest as 
of August '31, 1925, has been stipulated by the parties. The assessment and 
collection of the taxes was therefore proper. 

'I'he plaintiff's motion for judgment is denied. Judgment may be entered for 
the defendant with costs. 
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GIFT TAX. 

I &TERXAL RKVEiVl E CODE. 

SECTION 1000. — IMPOSITION OF TAX. 

Ri((:I&LA'I'Ioxs 79 (1936), AI'TI(. 'LE 3: Cessation 
of donol '8 donlinion and control. 

1940 — 40 10441 
T. D. 9010 

TITLI'. 2(& — Iy)'vERPIAL REvl'. y(('I'2 — ('IIAPTI"It I, Sl BCIIAI'TER B, PART 89 ', 

SPBOHApTEII I". , I'ART 4&&, , 8&'BI'ART B. — cIFT TAFI 

Article 3, Begnlations 79 (1936 edition), au&ended. Transfers 
suk&ject to a reserved poivcr. 

TRE(s('RT DEPARThrE&T, 
OFFI('F. OF CORI &IISSI&' 

E'ER 

OF I'(TI(ln(AL REPI:XI;E& 
ll «sf&)'»yrto», D. C. 

I'o C'c)ffeetors oj' Int&)»cr/ Ii'«(»«» cfn&l Otf)e)8 t'once) neil: 
Article 6 of Regulations &!), 1966 edition (section 85. 6, Title 26, Code 

of Eederal Heoulation. ), Rnd thitt article as nlade applicable to the 
Internal Reve&&u Co&le by Tie(&sury Decision 4SHfi&. approved Eeb- 
ruary 11, 1969 (Part 4(&o, Subpart 8, of such Title 26 (C. B. 1939 — 1 
(Part 1), 896)), is herel&y anlended by stril-ing out the second and 
third p;&ragraphs thereof reading;&s folio&vs: 

As to any property, or pavt thereof or interest therein, of which the donor 
has so parted with domiuiou and control as to leave in him no power to cause the 
beneficial title to be verested in hiiuself, the gift is coiuplete. Ilnt a trausfer (in 
trust or otherwise), thongh passing both i&gal and k&enefi(ial title, is still in 
essence iuerely fovnml so long as th) i'e remains in the donor a poiver to cause 
the revesting of the beneficial title in himself, anil the gift, froin the standpoint 
nf snbstauce, remains iucomplete during the existence of the power. A donov 
shall be (ousidercd as having the povvet to vevest in himself the beneficial 
title to the pvopevty transferreil if he has sucli power in conjnncti&&u with anv 
person not having a snbst&intial adverse interest in the. disposition of tile prop- 
erty or the incouie thevefvoiu. A trnstee, as such, is uot a pevson lmving a 
substantial adrerse iutevcst in the disp&&sition of the trnst property or the 
income tlierefvom. The relinqnishment or tevviination of the power, occnr&ing 
otherwise than k&y the death of the donor (the si;&tate bein' confineil to tvans- 
fers by living don«vs), is reg:ivded as the event which complet&'s the gift and 
causes the tax to apply. ' The receipt of i~come ov of other enjoy&i&eiii &&f the 
transferred property br the transferee or by the b(nciiciiivy (othev th&in bv the 
donor hin&self) during the interiiu betweeri the nial-iug of the formal transfer 
and the relirulnishment or termination of the powev opera(&'s to free such income 
or other enjovmeut from the donor's pov;er to receive it hiniself, a(i&i consti- 
tutes a ift of such income or of such other enjoyment taxable in the calendar 
year of its receipt. 

If the donor contends that a povver retained bv him constitutes benefici;il 
dominiori aud control, and that by reason ihereof the tvansfev is not in suki- 

stance a gift, tile transaction shall be disclosed in the return and evidence 
showing a~11 relera»t facts, including a copy of the instrniueut by v;hich tlie 
transfer was made, should be submitted. 

and substituting in lieu thereof the follolving: 

As to any property, or part thereof or iiiterest therein, of vvhich the donor has 
so parted with dominion and contvol as to leave iu him no poiver to cli;uige (lie 

' So held in Barnet v, Guggenheim (288 U. S. , 280, 33 S. Ct. , 389 [Ct. n, 83V&, (', B. 
XII — I, 3i4 (1933)]) of a transfer in trust, n&ade in 1917. &vitb po&vev in the donor to 
revoke, which power. be relinquished in 192&9&, the relinquisbn&ent being treated a giit 
subject to the tax imposed by the «ift tax title of the Revenue Act of 1924. 
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disposition thereof, whether for his own benefit or for the benefit of another, 
the gift is co&nplete. But if upon a transfer of property (whether in t&'ust 
or otherwise) the donor reserves any power over the disposition thereof, the 
gift may be wholly incomplete, or may be partially complete and partially in- 
& o&nplete, depending upon all the facts in the particular case. Accordingly, in 
every case of a transfer of property subject to a reserved power, the terms 
of the power must be examined and their scope determined. 

A gift is incomplete in every instance where a donor reserves the power to 
revest the beneficial title to the property in himself. A gift is also incomplete 
where and to the extent that a reserved power gives the donor the right to 
name new beneficiaries or to & hange the interests of the beneficiaries as between 
themselves. Thus, the transfer of an estate for life where, by an exercise of 
the power, the estate may be ter&ninated or cut down to one of less value, and 
uithout restriction upon the extent to which the estate may be so cut down, 
constitutes an incomplete gift. Modifying the example by treating the power 
as confined to the right to cut down the estate for life to one for a term of five 
years, the certainty of an estate for uot less than that term results in a gift to 
that extent complete. 

A gift shall not be considered incomplete, however, merely because the donor 
reserves the power to change the manner or time of enjoyment thereof. Thus, 
the creation of a trust the income of which is to be paid annually to the donee 
for a period of years, the corpus being distributable to him at the end of the 
period, and the power reserved by the donor being limited to a right to require 
that, instead of the income being so payable, it should be accumulated and dis- 
tributed with the corpus to such donee at the termination of the period, consti- 
tutes a completed gift. 

A donor shall be considered as himself having the power where it is exercis- 
able by him in conjunction with any person not having a substantial adverse 
interest in the disposition of the transferred property or the income therefrom. 
A trustee, as such, is not a person having au adverse interest in the disposition 
of the &;rust property or its income. 

The relinquishment or termination of a power to change the disposition of the 
transferred property, occurring otherwise than by the death of the donor (the 
statute being confined to transfers by living donors), is regarded as the event 
Which completes the gift aud causes the tax to apply. The receipt of income or of 
other enjoyment of the transferred property by the transferee or by the beneficiary 
(other than by the donor himself) during the interim between the making of the 
initial transfer and the relinquishment or termination of the power operates to 
iree such income or other enjoyment from the power, and constitutes a gift of 
such income or of such other enjoyment taxable as of the caleudar year of its 
receipt. 

If the donor contends that the power is of such nature as to render the gift 
incomplete, and hence not subject to the tax as of the calendar year of 
initial transfer, the transaction shall be disclosed in the return and evidence 
showing all relevant facts, including a copy of the instrument of transfer, should 
be submitted. 

If for any calendar Vear prior to the calendar vear 1939 a transfer has been 
subjected to payu&ent of the tax despite the fact that the donor retained a power 
to name new beneficiaries or to change the interests of the beneficiaries as be- 
tween themselves, aud if the tax for such calendar year has been finally deter- 
mined on such basis, and for all gift tax purposes such transfer has been treated, 
for such calendar year aud each subsequent calendar year, as subject to the 
tax, and the donor agrees, in a closing agreement executed under the provisions 
of section 6760, that he will continue so to treat such transfer, then the relinquish- 
ment or termination of the power so retained by the donor shall not be treated 
as a gift subject to the tax. 

(This Treasury decision is issued under the authority contained in 
the following; sections of law: Sections 1000, 1029& and 6791 of the 
Internal Revenue Code (53 Stat. , 144, 157, 467); sections 501 and 530 o f 
the Revenue Act of 1982 (47 Stat. , 245, 259, 26 U. S. C. , 550, 579); and 
section 1108(a) of the Revenue Act of 1926, as amended by section 605 
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of the Revenue Act of 1928 and by section 506 of the Revenue Act of 
1934 (44 Stat. , 114& 45 Stat. , 874, 48 Stat. , 757, 26 U. S. C. , 1691(b). ) 

CxUY T. HELVERING& 
Commissione& of Iv&ternal Refer&ue. 

Approved September 19, 1940. 
JOHN Ii SULLIVAN& 

Acting Secretary of the Treagnr ji. 
(Filed vvith the Divisiou of the Federal Register September 23, 1940, 3. 10 p. m. ) 

SECTION 1001, AS AMENDED BY SECTION 207 OF REVENUE ACT OF 1940. 

REGULATIGNs (9 (1936) 
& 

ARTIcI E 5: Computation 1940 — 88 — 10886 
of tax. T. D. 4996 

TITLE 20 — INTERiNAL REVEVUE. — CIIAPTER I, SUBCIIAPTER B, PART sa 
GII'T TAX. 

Article 5& of Regulations 79 (1936 editiou) as made applicable to 
the Internal Reveuue Code, amended. — Defeuse tax for 1940-1945. 

TREASURT DEPART'viKNT, 
OFFICE OF C&&xtxtISSIONKII OF INTERNAL REVENUE& 

Washington, D, C. 
To Collectors of Internal Revenue and Others Concernecl: 

In order to conform Regulations 79 [Part 85, Title 26, Code of 
Federal Regulations], as made applicable to the Internal Revenue 
Code (53 Stat. , Part 1) by Treasury Decision 4885, approved Febru- 
«ry 11, 1969 [C. B. 1989 — 1 (Part, 1), 396] [Part 465, Subpart B, Title 
26& Code of Fecleral Regulations, 1969 Sup. ], to the Revenue Act of 
1940 (Public, No. 656, Seventy-sixth Congress, third session), ap- 
proved June 25, 1940, such regulations are amended as follows: 

1. Insert immediately preceding article 5 [section 85. 5 of such Title 
26]: 

SEc. 207. GIFr Txx. (REVEEvE Acr oF 1940. ) 
Section 1001 of the Internal Revenue Code is amended by adding at 

the end thereof the followiug new subsection: 
«(d) DEFE&xsE TAx FoR 1&9&40 — 1945. — Despite the provisions of subsec- 

tion (a)— 
"(1) The tax for each of the calendar years 1941 to 1945, both 

inclusive, shall be an amount equal to the excess of— 
"(A) 110 per centum of a tax, cou&puted in ac«&rdance with 

the Rate S& hedule hereinbefore set forth, on the aggregate 
sum of the net gifts for such calendar year and for each of 
the pre& eding calendar yean, over 

"(B) 110 per ceutum of a tax, computed in accordance with 
the said Rate Schedule, on the a "gregale sum of the uet 
gifts for each of the preceding caleudar years. 

«(2) The tax for the calendar year 1940 shall be the sum of 
(A) the tax computed under subsection (a), plus (B) an amouut 
which bears the same ratio to 10 per cent&un of the tax so com- 
puted as the amount of gifts made after the date of the enactment 
of the Revenue Act of 1940 bears to the total an&ount of gifis 
made during the year. For the purposes of this paragraph, the 
term ' gifts ' does not include gifts which, under section 
1003(b) (2), are not to be included in computing the total amount 
of gifts made during the calendar year 1940, or gifts which, in 
the case of a citizen or resident, are allowed as a deduction by 
section 1004(a) (2), or gifts which, in the case of a nonresident 
not a citizen of the United States, are allowed as a deduction by 
section 1004(b). " 
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o. Article 5 tsection 85. 5 of such Title 26] is amended by striking 
out the last sentence of the first paragraph and the whole of the 
seconcl paragraph and substituting in lieu thereof the following: 
If the return is for a calendar year prior to 1940 or subsequent to 1945, the 
amount remaining after such subtraction is the tax for such calendar year. 

If the return is being prepared for the calendar year 1941, 1942, 1943, 1944, or 
1945, the defense tax hnposed by subsection (d) of section 1001 of the Internal 
Revenue Code, as added by section 207 of the Revenue Act of 1940, must be 
ascertained by computing 10 per cent of the tax determined in the manner set 
forth in the first paragraph of this article. For any such calendar year the 
total amount of tax payablc is the amount determined in the manner explained 
in that paragraph plus the defense tax of 10 per cent thereof. In the case of a 
return for the calendar year 1940, the amount of the defense tax to be added 
is that proportion of 10 per cent of the tax computed in the manner indicated 
in the first paragraph of this article which the total amount of the gifts made 
after June 25, 1940 (detcrmined after the allowance of any applicable exclu- 
sions authorized by section 1008 (b) 2 of the Internal Revenue Code, or deduc- 
tions for charitable, etc. , gifts authorized by sections 1004(a) 2 and 1004 (b) of 
the Internal Revenue Code, but without the allowance of the specific exemption 
or any portion thereof), bears to the total amount of gifts made during the 
calendar year determined iu the same manner. 

In case no reportable gifts were made during the preceding calendar, vears, 
considering only gifts made after June 6, 1982, the tax for the calendar year for 
which the returu is being prepared is the tax computed in accordance with the 
rate schedule in force for such year upon the amount of the net gifts for such 
calendar year, plus the amount of the defense tax, if applicable. 

Example (1 ) (showing computation of defense tax for calendar year 1941) 
During the calendar year 1941 a resident douor makes the following gifts: 
To daughter $44, 000 
To son 14. 000 
To a charitable organization los 000 
The amount of his net gifts for preceding calendar vears, subsequent to June 
6, 1982, is 850, 000. Only $25, 000 of his specifi exemption w:ts claimed for 
such preceding years. The remaining $15, 000 of his specific exemption is claimed 
for the calendar year 19-il. 

The amount of the net gifts for the caleudar year 1941 is determined as 
follows: 
Total gif ts $68, 000. 00 
Less exclusions under section 1008 (a ) 2 of the Internal Revenue 

Code 12, 000. 00 

Total included amount of gifts for rear 56, 000. 00 
Total deductions for charitable gifts ($10, 000 less exclusion 

of $4, 000) $6, 000 
Specific exemption claimed l. l, 000 

Total deductions 21, 000. 00 

Amount of net gifts for year 85, OOO. 0O 

The total amount of the tax payable for the calendar year 1941 is computed 
as follows: 
1, Amotmt of net gifts for year $85 000. 00 
2. Total amount of net gifts for precediug years 50 000. 00 

Total net gifts 

4, Tax computed on item 8 (in accordauce with rate schedule) 
5. Tax computed on item 2 (in accordance with rate schedule) 

85, 000. 00 

5, 625. 00 
2 250. 00 

6. Tax on net gifts for year without addition of defense tax (item 4 
minus item 5 ) 8. 875. 00 

7. Defense tax (10 per cent of item 6) 837. 50 

8. Total taa Pa„pie 7 fea ('te 6 Plus lt 7) 8 777 66 
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&&27)»p)e (-') (showing computation of defense tax for calendar year 1040): 
The facts are the;iiuie;is iu the preceding esaruple escept iliat the renut'n- 
ing Sl, ). ti(ifi of his specific esemption is claimed for the caleii(iill' veiir 1!'4)i 
and the ift. to the ilaugliter, son, aud charitable orgauizatiou were made dnr- 
iug the c;ilemlar year 1NO, as follows: 
To daughter before Juue »6, 1040 ~S44, 000 

To charitable or. auizatiou after Juue 25. 1940 Io. 000 
The determinatiou of the amount nf tlie uet gifts aud the c))mp(tt;ttion of 

the tas, Irithout the addition of the defeusc tas, is the s;inie iis in the preceding 
esatnple. 

The computittion of the defense tas and the total amount of the tas parable 
for the caleiid;ir rear 1NO is shotvn it followers: 

Total included amount of gift. for rear. less amount deducted for 
charitable ~if t (Ss)(t. ut)t) minus 56. 000) Itl 000, )st) 

Total iuclnileil amouut of gifts nude after Juue '5, i)NO, less 
iinu)unt deihicted for charitable gift n)ade after Juue 05, 1NO 
(flu. tt(i0 minus g(hu(tt& i 10. 000. 00 

10 per cent of 83. 375). tlie amount of the tas Ivithout the addition of 
the defense tas. 337. , )0 

77 lt ), (int i 

67. 50 
Total amount of tas parable for calendar year 1940 (83. 37 ) plus 

$67. 50) 3, 44'7. 5)0 

(This Treasurv decision is issued under the authoritv contained in 
subsection (d) of ection 1001 of the Internal Revenue Code, 
added by section "0) of the Revenue Act of 1940 (Public. Xo. 6O6, 
Seventy-sisth Congress. third ses. -ion), approved June 7, 7. 1N0. and 
section 3)91(a)1 of the Internal Revenue Code (58 Stat. . 462 ). ) 

TI5IOTHE C. ('Ioo-'vEE, 
4etz)2g Co)72))2)88)o)ie!' of I)lte)')Zal Ee ) t 7: 2)e. 

A. pproved A. unjust 1, 1NO. 
Jt)H& L. Scil x~w-) 

Met)')ig, +re). ctrl) y Of tl)e Treact)i y. 

(Filed 1vith the Division of the Federal Rewster Aug)tat 5, 1940, 3. 54 p. m. ) 

aaozli' — 4l eo 
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CAPITAL STOCK TAX. 

INTERNAL REVENUE CODE. 

SECTION 1200, AS AMENDED BY SECTION 205 OF THE REVENUE ACT 
OF 1940. 

REGULATIoNs 64 (1988), ARTIcLE 41: Nature and 1940 — 80 — 10851 
rate of tax. T. D. 4988 

(Also Article 61. ) 
TITLE 26 INTERNAI. REVENI. ;E. — cHAPTER I, sUBcHAPTER c, PART 13L sUB- 

I'ART B; SU B( HAI'TER E, PART 465, SUBPART B. — CAPITAL STOCK TAX. 

Section 205, Revenue Aet of 1940. — Articles 41 and 61 of Regula- 
tions 64 (1M8), as amended, amended. 

TREASURT DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVEXI. E. 

Washington) D. C'. 

To CoVectors of Inten!al Revenue and Others Concerned: 
Section 205 of the Revenue Act of 1940 (Public, No. 656, Seventy- 

sixth Congress, third session), provides that: 
SEc. 205. CAPITAL STocK TAx. 

Section 1200 of the Internal RevenIIe Code is aInended by inserting 
at the end thereof the following new subsection: 

"(c) DEFENsE TAx FoR FIvE YEARs. For the vear ending June 30. 1940, 
and for the four succeedin years ending June 30, the rates provided in 
subsections (a) and (b) shall be $1. 10 in lieu of $1. " 

In order to conform Regulations 64, approved February 4, 1989 
(Part 187, Subpart B, Title 26, Code of Federal Regulations, 1989 
Sup. ), as made applicable to the Internal Revenue Code (58 Stat. , 
Part 1) bv Treasury Decision 4885, approved February 11, 1989 tC. B. 
1989 — 1 (Part 1), 896] (Part 465, Subpart B, of such Title 26, 1989 
Sup. ), and as amended by Treasury Decision 4912, approved July 24, 
1989 [C. B. 1989-2, 847], to the above-quoted amendment to the In- 
ternal Revenue Code, such regulations are amended as follows: 

1. The fourth sentence of article 41 (section 187. 41 of such title), as 
made applicable to the Internal Revenue Code, is amended to read as 
follows: 

The tax is ™posed at the rate of $1 for each full $1, 000 of the adjusted 
declared value of the capital stock, except that for the taxable years endIng J 
30, 1940', to June 30, 1944, inclusive, the rate of tax is qI 10 

2. The second sentence of article 61 (section 18(. 61 of such title) as 
n1ade applicable to the Internal Revenue Code, is amended to read as 
folio~vs: 

The tax is imposed at the rate of $1 for each full $1, 000 of the adjusted declared 
vniue of capital employed by a foreign corporation in the transaction of business 
in the United States, except that for the taxable vears ending Junc 30, 1940, to 
June 30, 19-14, inclusive, the rate of tax is $1. 10. 

(This Treasury decision is Prescribed Pursuant to section 1200(c) 
as added to the Internal Revenue-Code by section 205 of the Revenue 
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Act of 1940 (Public, No. 656, Seventy-sixth Congress, third session), 
and section 3791 of the Internal Revenue Code (58 Stat. , 467). ) 

TIMOTIIY MOONEYi 
Acting Commissioner of Internal Revenue. 

Approved July 16, 1940. 
JOHN L. SULLIVAN) 

Acting Secretary of the Treasury. 

(Filed wiih the Division of the Federal Register July 18, 1940, 11. 51 a. m. ) 

SECTIONS 1203 AND 1205. 

1940-31-10361 
T. D. 4984 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, I'ART 137, 
SUBPART D. — CAPITAL STOCK TAX. 

Sections 1203 and 1205, Internal Revenue Code. — Extension of 
time for filing capital stock tax returns and paying tax. 

TREASURT DEPARTMENT& 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington, D. C. 
To Collectors of Internal Revenue and Others Concerned: 

SEC. 187D. General ea'tension. — Returns of capital stock tax under 
Chapter 6 of the Internal Revenue Code (M Stat. , Part 1), as 
amended, for the year ended June 80, 1940, are required to be filed 
and the tax paid on or before July 81, 1940, unless the time for filing 
returns and paying the tax is extended under the provisions of sec- 
tions 1208 and 1205 of the afore-mentioned chapter. 

In accordance with the provisions of these sections, the period dur- 
ing which the returns of capital stock tax may be filed anti the tax 
paid by corporations having no principal place of business wit[fin 
the continental Ilnited States is extended to September 29, 1910. 
('ollectors of internal revenue are authorized to accept, returns of such 
corporations without assertion of penalties for delinquency or of 
interest if the returns of such corporations are filed and the tax paid 
on or before the extended date. (Secs. 1203, 1205, 8791, 53 Stat. , 
171, 467. ) 

TIMOTHT C. MOONED, 
Acting Commissioner of Internal Eevenue. 

A. pproved July 18, 1940. 
JoHN L. SUI, I, IvAN, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register July 22, 1940, 11. 57 a, m. i 
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MANUFACTUlRZRS' EXCISE TAXES. 

INTERNAL REVENLIE CODE. 

CPIAPTER 29, AS AMENDEII BY SECTIONS 209, 210, AND 216 OF THE 
PiEVENUE ACT OF 1940. 

RE(it I, A'IIHNS 46 (1940), SEC'IIONS 816. 2) 816. '9, 

816. 82, 816. 41) 816. 51) 816&. , ~, 816. 54, 816. 56) 
816. 60) 816. 62) 816. (8) 816. 82. 

1940-88-10887 
T. D. 4998 

'j)TLE 26 — INTERNAL Rt(VENUI". — CHAPTER I, St'BCHAPYER C, PART 616. — 
ruANI'I At'Tt:IIERS' LXCI()E TAXES. 

Sections 310. 2, 310. 9, 310. 32, 816. 41, 310. :&1, 310. 52, 310. 5&4, 310. 5&0, 

3)tt, & 0, 310. 02, 3)0. &3, and 31(&. 02& of R gul(tiious 40 (1940 edition), 
unleu(lcd. 

TREASURY DEPARTxtENT) 
OFI'ICE or Co:tlxtisslox KR or INTERNAL REvENI&K, 

Wc(s'h(ngton) D C 
To t'ollertors of I»te(nol Reu&ent(e and Others Conee& ned: 

In ortler to conform Regulations 46 (Part 816, Title 26, Code of 
lieder;tl Reguhttions, 1989 Sup. ), relating to excise taxes on sales by 
the»tanufacturer under the Internal R. ve»ue Code, to sections 209, 
210, and 216 of the Revenue Act of 1940 (Public) Xo. 656, Seventy- 
sixth Co»gress, third session), such regulations are amended as 
f oil ovvs: 

PARAHRAPH 1. Immediately prececli»g section 816. 2, there are in- 
serted 0 heading and a quotation of section 209 of the Revenue Act 
of 1940, as follows: 

Szc. 209. CoNntvt&AIIoN or Excrsz TAxzs. (RrvzznE Acr or 1940, ) 
S:ciious ~ " i 3403(f) (I), 34o2 * ~ * of the Internal Rev- 

enue Co(le are an&ended bv stril-ing out "1941" wherever appearing 
thereiu and iusertiug in lieu thereof "1945 ". 

PAR. 2. The second paragraph of section 816. 2 is anlentled to read 
as follows: 

N(& nch sale, lease, or use after June 30. 1945 (or after Julv 31, 1945&. in the 
(ase of articles taxable under sections 3400 and 3408 of the Internal Revenue 
('. ode, re!sting to the tax on tires and inner tubes and antotnobiles, etc. ), 
taxable under the title except that with respect to fircarn&s, shells, 
trina(, taxable under section 3407 of the Internal Reveune Code, the limitation 
does not applv. 

PAR. 8. IlnnIediately preceding section 816. 8, there are inserted a 
headino and a quotation of section 210 of the Revenue Act of ]940, 
as follows: 

Szc. 210. MIscII. LA&vzotls ExcISES. (REVENVE AcT or 1940. ) 
The Internal Revenue Cocle is amended by insertir&g at the eud of 

chapter 9 the following new chapter: 

"CHAprza 9A — DzrzNsr. TAx Foa FIvz YEAas. 

"Src. 1650. Dzrztvsz TAx Foa Ftvz YEAas. 
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"(b) In the application of section 8441(c) to the articles with 
respect to which the rate of tax is increased by this section, where 
the lease, emit«act of sale, or conditional sale, and delivery thereunder, 
wa. . made before Jnly 1, 1940, the total tax referred to iu such section 
sh ill be the tax at the rate in force ou June 80, 1940, and not at the 
increased rate. " 

PAR. 4. Se«tion 816. 9 is amended by inserting between the first and 
second sentences of paragraph 9 thereof a ne)v sentence to read as 
follows: 

If the lease, contract of sale, or conditional sale, and delivery thereunder, 
was made prior to July 1, 1940, the tax is due at the rate iu force on June 80, 
1940, and not at the increased rate provided for in sectiou 1650 of the Interual 
Revenue Code, as added by section 210 of the Revenue Act of 1940. 

P IR. 5. Immediately preceding section 816. 80, there are inserted a 
heading and a quotation of section '&10 of tile Revenue Act of 1940, 
as follows: 

SE(. 210. JIIN«KILANEous ExcisFs. (REVKNIIE ACT oF 1940. ) 
The Internal Revenue Code is amended by iusertiug at the eud of 

chapter 9 the following new chapter: 

"CIIAFTKR 9A — DEFENSE TAX FOB FIVE YEARS. 

"SKc. 1600. DKFFNsE TAx FoR FIvE YEARS. 
'(a) In lieu of the rates of tax specified in siuh of the sections of 

this title as are set forth in the following table, the rates applicable 
with respect to the period after June 80, 1940. and before July 1, 
1945, shall be the rates set forth under the heading ' Defense-Tax 
Rate ': 

' Section. Description of tar. Old rate. Defense-tas rate. 

2400(1) 
3400(2) 

* 
Tires 
Tubes 

- s cents ol/ 
4 cents 

4 

2I4 ca rite. 
4)i ccilts 

PAR. 6. The first paragraph of section 816. M is aniended to reacl as 
follows: 

SKc. 816. 82. Rute and compatatfost of tar. — The tax is payable by the manufac- 
turer at the following rates: ((I) tires, 2/4 cents prior to Julv 1, 1940, and for 
the month of July, 1945. and 2I/2 cents for the period July 1, 1940, to June 80, 
194O, inclusive, a pound on total weight (exclusive of metal rims or rim ba. es); 
aud (5) inner tubes (for tires) 4 ceuts prior to July 1, 1940, aud for the mouth 
of July, 1945, and 44/2 cents for the period July 1, 1940, to June 80, 1945, inclusive, 
a pound on total weight. 

PAR. 7. Immediately preceding section 816. 40, there are inserted a 
heading and a quotation of section 210 of the Revenue Act of 1940, as 
follows: 

SEC. 210. AIISOELLANKolfs ExcIBE$. (REVUE AcT OF 1910. ) 
The Internal Revenue Code is amended by inserting at the end of 

chapter 9 the following new chapter: 

"CHAFFER 9A — DEFK isE Tax FQR FIVE YEARs. 

"SEC. 1650. DEFKNsE TAx FQR FIVE YEZRs. 
"(a) In lieu of the rates of tax specified in such of the sections of this 

title as are set forth in the following table, the rates applicable with 
respect to the period after June 80, 1940, and before July 1, 1945, shall 
be the rates set forth under the heading ' Defense-Tax Rate ': 
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" Section. Description of tax. Old rate. Defense-iax rate. 

3401 Toilet preparations. 10 percent 11 percent. 

PAR. 8. Section 816. 41 is amended by inserting "(11 per cent for the 
period July 1, 1940, to June 80, 1945, inclusive)" after " 10 per cent" 
wherever appearing therein. 

PAR. 9. Immediately preceding section 816. 50, there are inserted a 
heading and a quotation of section 210 of the Revenue Act of 1940, 
as follows: 

SEO. 210. MfscELI. ANEOUS Excfsss. (REVENLw AOT oF 1940. ) 
The Internal Revenue Code is amended by inserting at the end of chap- 

ter 9 the follov ing new chapter: 

"CHAPTER 9A — DEFENSE TAX FOR FIVE YEARS. 

isEc. 16 )0. DEFKN sK TAx FCB FlvE YEARs. 

"(a) In lieu of the rates of tax specified in such of the sections of 
this title as are set forth in the fol]owing table, the rates applicable 
with respect to the period after June 80, 1940, and before Julv 1, 1945, 
shall be the rates set forth under the heading ' Defense-Tax Rate ': 

" Section. Description of tax. Old rate. Defense-tax rate. 

3403(al 
3403(b) 

4 * * 
Automobile truck chassis, etc 2 percent 
Automobiles, etc 3 percent 

234 percent. 
3 II percent. 

PAR. 10. Section 816. 51 is amended by inserting " (21/o per cent for the 
period July 1, 1940, to June 80, 1945, inclusive)" after "2 per cent "; 
and inserting "(81/2 per cent for the period July 1, 1940, to June 80, 
1945, inclusive)" after "8 per cent. " 

PAR. 11. Section 816. 52 is amended by inserting "(21/2 per cent and 
81/, per cent for the period July 1, 1940, to June 80, 1945, inclusive)" 
after "8 per cent" in the first sentence; and inserting "(81/2 per cent 
and 21/2 per cent for the period July 1, 1940, to June 80, 1945, inclusive)" 
after " 2 per cent " in the second sentence. 

PAR. 12. Immediately preceding section 816. 54, there are inserted a 
heading and a quotation of section 216 of the Revenue Act of 1940, as 
follows: 

SEc, 216. CREDITs oN TAx oN AUTCMCDILKS, ETc. (REvENUE AOT oF 1940. ) 
Section 8408(e) of the Internal Revenue Code is anfended by adding 

at the end thereof the following net sentence: "With respect to the 
period after June 80, 1946, and before July 1, 1945, the rates of the credits 
above provided shall, in lieu of 2 per centum and 8 per centum, be 21/2 
per centum and 81/2 per centum, respectively. " 

PAR. 18. Section 816. 54 is amended as follows: 
(A) The last sentence of the first paragraph is amended to read as 

follows: 
For example, if the sale price of an automobile is $1, 060, the tax payable 

thereon $85, and the cost to the automobile manufacturer of the tires sold on or 
colmection therewith $46, the manufacturer will be permitted to take a credit 
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against the tax payabl& on the selling price of the automobile, prior to July 1, 
1940, and for the month of July, 1946, inan arr&ount equal to 3 per c&. nt of $40, 
nainely, $1. 20, and for the period July 1, 1940, to June 30, 1945&, inclusive, in an 
amount equal to 3&/2 per cent of $40, or $1. 40. 

(8) The, first sentence of th'e second paragraph is amendecl by in- 
serting "(31/2 per cent for the period July 1, 1040& to June 80, 1045& 
inclusive)" after" 3 per cent "; and inserting "(21/ cents and 4!/2 cents 
per pound for the period July 1& 1940& 'to June 30& 1045& inclusive)" after " 4 cents per pound. " 

PAR. 14. Imniediately prececling section 816. 55, there are inserted a 
headino and a quotation of section 210 of the Revenue Act of 1!&40, as 
follows: 

SEO. 210. EIISOELLANEous Exciszs. (RzvKNUE AcT oF 1940. ) 
The Internal Revenue Code is amended by insertiug at the end of 

chapter 9 the following new chapter: 

CIiAPTER 9A — DzrKNsz TAx Poa Fivz YrARs. 

"SEc. 1660. DEFKNsF. TAx FoR I Ivz YEARs. 
"(a) Iu lieu of the rates of tax speciaed in such of the sections of 

this title as are set forth in the following table, the rates applicable with 
respect to the period after Juue 30, I!440, and before July 1, 1945, shall be 
the rates set forth under the headii&g ' Defense-Tax Rate ': 

" Section. Description of tax. Old rate. Defense-tax rate. 

3403(c) Parts 
4 ' ~ 

2 percent 2)4 percent. 

PAR. 15. Section 316. 56 is amended by inserting "21/2 per cent for 
the period July 1, 1NO& to June 80& 1945& inclusive)" after "2 per. 
Cell(. 

PAR. 16. Immediately preceding section 816. 60, there ale'. inserted 
a heading and a quotation of section 210 of the Revenue, Act of 1040, 
as folio». s: 

Szc. 210. MlscKLLANECUs ExcIszs. (REVENUE AOT oF 1940, ) 
The luternal Revenue Code is amended by inserting at the end of 

chapter 9 the following new chapter: 

CHAPTER 9A — DEFENSE TAX FOR FIVE YzARs. 

"Szc. 1660. DEFENsz TAx FoR FIVE Y&:Aks. 

"(a) In lieu of the rates of tax speciQcd in such of the sections of 
this title as ar'e set forth in the following table, the rates applicable 
with respect to the period after June 30, 1940, and before July 1, 1946, 
shall be the rates set forth under the heading ' Def& nse-Tax Rate ': 

" Section. Description of tax. Old rate. Dei'ense-tax rs, te. 

3404 Radios 

~ 4 e 

5 percent 6)i percent. 

PAR. 17. The first sentence of the fifth paragraph of section 81640 
is amended by inserting "(21/2 per cent for the period July 1, 1940& 
to June 80, 1945, inclusive)" after "2 per cent. " 
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PAR. 18. Section 816. 62 is amended by inserting "(51/q per cent for 
the period July 1, 1940, to June 80, 1945, inclusive)" after "5 per 
cent. " 

PAR. 19. Immediately preceding section 816. 70, there are inserted 
a heading and a quotation of section 210 of the Revenue Act of 1940, 
as follotv~s: 

SEc. 210. MlscELLANEoUs ExclsEs. (REVENUE AOT oF 1940. ) 
The Internal Itevenue Code is amended by inserting at the end of 

chapter 9 the following new chaptert. 

CH &PTER 9A — DEFENSE TAX FOR FIVE YEARS. 

" SEc. 1&)60. DEIENsE TAx FQR FIvE YEARs. 

"(a) In lieu of thc rates of tax specified in such of the sections of 
this title as are set fori. h in the following table, the ra. tes applicable 
with respe&. t to the period after June SO, 1940, and before July 1, 1945, 
shall be the rates set forth under the heading ' Defense-Tax Rate ': 

Section. Description of tex. Old rate. Defense-tax rate. 

3405 Mechanical refrigerators 5 percent 5&& percent. 

PAR. 20. Section 816. 78 is amended by inserting «(5I/2 per cent for 
the period July 1, 1940, to June 80, 1945, inclusive)" after "5 per 
cent. " 

PAR. 21. Immediately preceding section 816. 80, there are inserted a 
heading and a quotation of section 210 of the Revenue Act of 1940, as 
follows: 

SFc. 21(). ill&a& itIIANEof s ExcIsEs. (REFEr I. c Acr oF 1940. ) 
The Internal Revenue Code is anlended bv inserting at the end of 

chiipter 9 the follotving new chapter: 
" CIIAPTER 9A DEFENSE TAX FOR FIVE YF4RS. 

"SEc. 1050. DEFENRE TAx FoR FIvE YEARs. 
"(a) In lieu of the rates of tax specified in such of the sections of this 

title as &&re set forth in the following table, the rates applicable with 
re. pect to the period after June 90, 1940, and before July 1, 194o, shall be 
the rates set forth under the heading ' Defense-Tax Rate ': 

Section. Description of tax. Old rate. Defense-tax rate. 

3407 
e 

Firearms 10 percent 11 percent. 

~ PAR. 22. Section 816. 82 is amended by inserting "(11 per cent for 
the period July 1, 1940, to June 80, 1945, inclusive)" after "10 per 
cent. " 

(This Treasury decision is issued uncler the authority of sections 
3408(f)1 and 8452 of the Internal Revenue Code (58 Stat. , 41], 
480), as amended by section 209 of the Revenue Act of 1940 (Public, 
No. 656, Seventy-sixth Congress, third session); section 8408(e) of 
such Code (58 Stat. , 410), as amended by section 216 of such Revenue 
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Act; sections 8400. 3401. 3403 (a), (b), (c), 8404, 8405. and 840) of 
such Code (53 +;at. . 409, 410, 411, 41. '). ;l» modified bv section 210 of 
such Revenue Act; and section 8450 of such Code (53 Stat. . 419). ) 

TIMOTHY C. iloo& ET. 
4ctl)lg Co)))))li s ')o)ic)' of 

I))t'ai')ill/ 
A~ei'e)l )M'. 

Approved August 1. 1940. 
JOHX L. +ELLtVAW. 

Met)7)g . &CC)'Ctury Of the T) e))s))) y. 
(Filed with the Divi=ion of the Fetleral Re i-ter August 3. 1940. 3. ;75 p. m. ) 

SECTIOX 3413, AS AMEXDED BY SECTION 210 OF THE REYEXI:E ACT 
OF 1940. — TAX 0'ii LI. 'BRICATIXC OILS. 

REonx &TToxs 44 (1989). iE& Tined 814. 48: +ales 
of oil for nonlubricating uses. 

1940-86 — 10409 
+. T. 905 

Sale=- of certain oil» are not subject to manufacturers' ezcL»e tax 
when =-old direct bv the tnanufacturer to consumer. for nonlubri- 
cating uses under the conditions prescribed in section 314. 43 if 
Regulation= -14 (1939). 

In +. T. 55+ (C. B. XI — '. 450 (1982) ). ;is modified bv +. T. 589 
(C. B. XV — 1. 8i9 (198tl) ), it wa» held that bufing oil, burning oil. 
concrete form oil, core oil. Boor oil. harness oil. leather oil, quenchino. 
oil, slushing oil. tempering oil, lard oil, and refined and deoclorized 
neat=-foot oil were not subject to tas when sold bv the manufactu- r 
under a nan1e identifyiung =uch oils for purposes other than lubi. ic- 
tion, or when used as a con1ponent nla'tet'ial in the nianufactute of 
other articles taxable under Title D of the Revenue Act of 198'7, 
provided the lllantlfacturer obtained from the purchaser a certificate 
to the ejfect that the oil so sold ~ould not be used for lubrication. It 
was further held that crude neat:foot oil and oil manufactured and 
sold . =pecificalh for u=e in electrical transformers and large outdoor 
oil circuit breaker-. . ;1. -. an insulating ageiit, generally known «s tran=- 
former or insulating oil, were not sold or used for htbricating pur- 
poses and. therefore. were not subject to tax as lubricating oil u hen 
sold, no esemption certificates being required with respect to -=ales 

of such oils. 
In addition to the oils enumerated above. the followiuug oil- are held 

not subject to tas u hen =old direct bv tl1e manufacturer to a consuuier. 
for nonlubricating uses under the conditions prescribed in section 
814. 48 of Remdations 44 (1989): agricultural spray oil, air condition- 
iug oil. battery oil, cordage oil. cottou softeuer oil. electrical impreg- 
nating oil, floor sweeping colnpound. fur dressing oil. ink oil. metal 
wash oil. n1eter oil. n1olding oil l for rubber tires). oil used a= a non- 
lubricating component n1aterial in the n1anufacture of a nontasable 
product, paint oil, paper impregnatiug oil, putty oil. ravon oil. rust 
preventative. silk oil, slab oil, soap =-tock, teclu1ical ~hite oil, and wood- 
preserving oil. 

+ales of any of the foregoing oils bv the manufacturer for resale to 
consumers must be made tax-paid, but credit mav be clain1ed for the 
tax paid on such s;1les upon receipt of evidence that the oil was resold 
to consumers for nonlubricating uses. 
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liEn I, A'rn)NS 44 (1989), SEcTIoNs 814. 2, 814. 4, 
814. 85, 814. 44, 814. 52. 

1940 — 81-1086('( 
T D. 4990 

TITLI: RS INTERNAL REVENUE — CHAPTER I, SUB&'HAPTKR C, PART 314. — 
TAXES ON GASOLINIi;, LUBRICATING OIL, AND MATCHES. 

R&ctions 814. 2, 814, 4, 314. 83, 814. 44, and 314. 52 of Regulations 
4. 1 (IM9 editiou) amended. 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington, D. C". 

To Colleeto) s o j Ir&terna/ Bet)ent&e aries Others t "oru;erv(ecI: 

I» order to conform Regulations 44 (Part 814, Title 26, Code of 
Fecleral Regulations, 1989 S»p. ), relating to taxes on gasoline, lubri- 
c iting oils, and matches under the Internal Revenue Code. to sections 
209 a»d 210 of the Revenue Act of 1940 (Public, No. 656, Seventy- 
sixth Co»gress, third session), such regulations are amended as 
f &) llo Ivs: 

The following is inserted immediately preceding section 814. 2: 
SEC. 20:). & ONT)NI. ATICN oF I' x«IsE TAxES. (REvENLE ACT oF 1940. ) 

Sc&(io»s ~ * * 80)42) * * * of the Internal Reveune Code are amended 
by s(riking ont "1&341" vvherever appearing therein a»d inserting iu lieu thereof " 194:& ". 

Paragraph 2 of section 814. 2 is amended to read as follows: 
The (ax is in)posed upon any sale or use prior to July 1, 194;&, of gasoline, 

lnbri«a(ing oils, or mat«hes by the u)auufacturer or other person liable for tax 
under the provisions of sectiou 8443 of the Internal Reve))ue Code irrespective 
of when the article was mauufacturcd, produced, or imported. 

'1'he follovvi»g is inserted iinmediately preceding section 814. 8: 
iSEc. ' 10. JIIscELLANECUs Ex«ISI:s. (REVENUE Acr oF 1940. ) 

Th« Iuternal Revenue ('ode is amended by insertiug at the end of chapter 9 
the folio)ving new chapter: 

" CHAPTER 9A — DsrENsE TAx FoR FivE YEARs. 

"Sxc. 10, )0. DEFENs)& TAx )'CR FIVE YEARS, 

4 

"(b) Iu the;)ppli&ation of section 8441(c) to the articles with respect to 
whi&'h the rate of tax is in&'reased by this section, where the lease, contract of 
sale, or cnn&litional sale, and delivcrv thereunder, v as made before. July 1, 1940, 
the to(al t;)x ref& rred to in sncl) section shall be the tax at the rate in force 
on June 80, I!l40, and not at the increased rate. " 

S. ction 814. 4 is amended by inserting between the first and second 
se»te»ces of paragraph 5 thereof a new sentence to read as follows: 

1'i here the lease, contract of sale, or conditional sale, and delivery thereunder, 
iv))s nta&le prior to July 1, 1040, the tax is due at the rate in force ou Juue 80, 
1940, and uot at thc iucreascd r&)te. 

The following is inserted immediately preceding section 814. 80: 
3):C. 210. Miser@, LANECUs Fixe)SES. (RsvEN1)E Acr oF 1940. ) 

Th& I))t&rnal Revenue Code is a)uended by iusertiug at the end of chapter 9 
the fulloivirg uew chapter: 
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CHAPTER 9A — DKFKNsz TAx I'CR FIvz YEARs. 

SEc. 16;)0. DEFENsz TAx Foll FIvz YEARS. 
'(a) In lieu of the rates of tax specified in such of the sections of this title 

as are set forih in the following table, the rates applicable svith respect to the 
period after June 30, 1940, and before July 1, 1945, shall be the rates set forth 
under the'heat ling ' Defense-Tax Rate ': 

"Section. Description of tax. Old rate. Defense-tax rate. 

3412 

e 

Gasoline I cent 1)5 cents. 

The following is inserted immediately preceding section 314. 40: 
SFc. 210. ItiiscELLANKCUs ExcISEs. (RKVKNIIK AOT OF 1940. ) 

The Internal Reveuue Code is amended by inserting at the end of chapter 9 
the following new chapter: 

"CHAPTER 9A — DEFENSE TAx roz Ffvz YKAPs. 

"SUC. 1030. DEFzNsz T» FoR Ffvz YEARs. 
"(a) Iu lieu of the rates of tax specifie in such of the sections of this title 

as are set forth in the following table, the rates applicable with respect to the 
period after Juue 80, 1940, and before July 1, 1940, shall be the rates set forth 
under the heading ' Defense-'I'ax Rate ': 

"Section. Description of tax. Old rate. Defense-tax rate. 

4 

Lnhricaung oils 4 cents 4)gs cents. 

The following is inserted immediately prececling section 314. 50: 
SEc. 210. AIIscKLI4NKCUs EKOIsEs. (RzvKNUE AcT oF 1940. ) 

The Internal Revenue Code is amended by inserting at the end of chapter 9 
the following new chapter: 

"CHAPTER 9A — DEFENSE TAX FOR FIVE YLrAtts. 

"SEO. 1030. DEFENBE TAx FoR FIYE YEARs. 

"(a) In lieu of the rates of tax specified in such of the sectious of this title 
as are set forth in the following tttble, the r;tt&s applicable with respect to the 
period after June 80, 1940, anti before July 1, 1945, shall be the rates sct forth 
under the heading ' Defense-Tax Rate ': 

"Section. Description of tax. Old rat:e. Defense-tax rate. 

3499 Matches 3 cents eh cents. 

Section 314. 35 is amended to read as follows: 
Sm. 814. 83. Rate of tffz. — The tax is payable by the importer or producer 

thereof, or by any producer of gasoline, at the rate of 1 cent a gallon prior 
to July 1, 1940, and at the rate of 11/2 cents a gallon for the period July 1, 
1940, to June 80, 194O, inclusive. 
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Section 814. 44 is amended to read as follows: 
gsc. 31444. 1&&r&&, ' of la&:. — The tax is p&iy;ible by the mannfacturer at the 

rate of 4 cents Per gallon Prior to July 1, 1!&-&0. and at the rate of 4&/a cents Per 
gallon for the period July 1, 1940, to June 30, 1945, inclusive. A manuf;icturer 
of nontl«id lubricating oils rvhi&. h are sold by &verght may usc b pounds to the 
gallon as a basis for corrumiing and reporting the tax upon the sale or use of 
such oils. 

Section 814. 52 is amended to read as follows: 
Sac. 314. 52. Itate of tax. — The tax is payable at the rate of 5 cents per 

thous&i&id prior to July 1, 1940, and &t tire r ite of 5r/a cents for the period July 
1, 1940, to Jnne 30, 194, &, inclnsive. 

(Tlris Treasury decision is prescribed pursuant to section '-4;&2 of 
the Interna] Revenue Code (53 Stat. 

& 
420), as amended by section 209 

ot the Revenue Act of 1940 (Public, Xo. 656, Seventy-sirxth Congress, 
third session), sections 8409, 3412, 8418 of such Code (:&3 Stat. , 412, 
418, 414), as rnodihed by section 210 of s»ch Revenue Act, anrl section 
M50 of such Code (53 Stat. , 419). ) 

Tzvrm11v C. &l&&ox&i;v. 

Acting 6' on»&russian»r of Intr»iat A'e& e&&Be. 

Approved July 19& 1940. 
JOHN L. St. LLtvA&~, . 

A&" ting Secretary of th» Treart&rrg. 

(piled with the Divisiorr of the Federal Ri gistcr July 22, 1940, :. &. 5&7 p. nr. ) 
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El ECTRICAL ENERGY TAX. 

SECTION 3411, AS AWIENDED BY SECTION 210 OF THE REVENUE ACT 
OF 1940. 

REuUL vTIoxs -f' (1932), ARTIcLE 40: Scope of tax. 1940 — 50-10, &'&3 

S. T. 909 
Sale. of electrical euergy to educational iustitutions not operated 

for profit, churches, convents, aud charitable organizations for con- 
s»&uptio» in a domestic or comroercial activity of such org;&uizatio»s 
are subject to tas uuder section 3411 of the Iuternal lteveuue Co&le, as 
amended. 

S. T. 03i (C. B. XI — 2, 500 (1932) ) aud S. T. &44 (C. B. XI — ", 000 
(1()32) ) ruodified. 

Advice is requested whether electrical energy sold to educational 
institutions not operated for profit, churches, and charitable institu- 
tions for consumption in a commercial or domestic activity of the 
organization is subject to tax under section 3411 of the Internal Reve- 
nue Code, as anlended by section &10 of the Revenue Act of' 1940. 

Section 3411 of the Internal Revenue Code, as amended, provides in 
part as follows: 

(a) There shall be imposed upon electrical energy sold for do&n&stic or co»&- 
mercioi &&o»a&&&»I&tio» ~ * * a tax ~ * * to be paid by the vendor under 
such rules and regulations as the Commissiouer, xvith the approval of the Secre- 
tary, shall prescribe. [Italics supplied. ] 

Article 40 of Regnhltions 42 (1932), as amended by Treasury 
Decision 4393 (C. B. XII — &, 3'~2 (1933) ), reads in part as follows; 

The term "electrical euergy sold for domestic or commercial consumptiou" 
does not include * ~ " electrical e»cr" y *: ": sold for other uses 
which liltevvise can»ot be classed as domestic or commercial, such as the 
electrical energy used by * ~ " educational institutions not operated for 
profit, chnrche. , and ch;&ritable institutions. 

The above-quoted provisions of Regulations 4'& were meant to 
serve as an administrative guide and in no way were intended to 
restrict the scope of the 1n~v. Such provisions nlerely attempt to 
define 'domestic or commercial consumption" as it appears in the 
statute by pointing out typical institutions or or«anizations vvhich 
would not ordinarilv purchase elect&ical ene&gy for a do&nestic or 
commercial purpose. The taxability of sales of electrical energv is 
determined by the nature of the consumption rather than of' the 
consumer. Ordinarily educational institutions not. operated for 
profit, churches, convents, and charitable institutions do not use elec- 
trical energy in the domestic or conunercial sense intencled bi the 
statute. But where such an organization cons&nues through a sepa- 
rate meter electrical energy in n domestic or commercial phase of 
its activities, or through a single meter if the activity at the location 
served by the single meter is primarily domestic or commercial, a 
sale of electrical energy to such an organization for such use is a 
sale for "domestic or commercial consumption" within the meaning 
of the law and regulations. 

In view of the foregoing, it is held that sales of electrical energy 
to educational institutions not operated for profit, churches, co~iI- 

vents, and charitable organizations for consumption tluough a sepa- 
rate meter in a domestic or commercial activity, or through a single 
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meter if the activity at the location served by the single meter is 
primarily doinestic or commercial, are subject to tax under section 
8411 of the Internal Revenue Cocle, as amended. 

S. T. 585 (C. B, XI — 2, 500 (1982) ) and S. T 544 (C B Xl' 2y 500 
(1982) ) are modified accordingly. 

REGULATIoNs 42 (1982), ARTicLE 42: Rate of tax. 1940 — 29 — 10888 
Mim. 5067 

Computation of tax on electrical energy. 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVE~NUE 

Washington, D. C. , O'Mne, ?0, 19~IO, 

CoPector8 of Internal EeventIe and Otherg Concerned: 
A question has arisen as to the manner in which power companies 

should account for manufacturers' excise tax on invoices covering 
electrical energy furnished or sold before and after July 1, 1940, 
in view of the provisions of section 210 of the Revenue Act of 1940, 
which amended section 8411 of the Internal Revenue Code by raising 
the rate of tax on sales of electrical energy from 8 percent of the 
charge to 81/3 percent of the charge, effective July 1, 1940. 

It, is held that where bills rendered after July 1, 1940, include 
energy' furnishecl both before and after that date the tax on energy 
so ftlrnished shall be computed on a pro rata basis for the number 
of days covered by each period. In other worcls, if a meter is read 
on July 10, 1940, and the bill rendered includes energy furnished 
from June 10 to July 10, the tax svill be due at the rate of 8 per cent 
for 20/80 of such bill and at the rate of 81/3 per cent for 10/30 thereof. 

Correspondence in regard to this mimeograph should refer to its 
number and to the symbols MT: ST. 

GUY T. HELvERING, 
Coni mi A, si oner. 

SECTIONS 209 AND 210, REVENUE ACT OF 1940. — CONTINUATION OF 
EXCISE TAXES; DEFENSE TAX. 

REGIILATIGNs 42 ( 1 982 ) ~ 
ARTIcLEs 1 

& 8~ 2 'iy 7y 

32, 89, ancl 42. 
(Also Section 210. ) 

1940 — 81 — 10868 
T. D. 4986 

TITI E 26 — IVTERNAI, REVEXI 1', . — CHAPTER I. SUBCHAPTER C, PART 160; SUB- 
C11APTER E, PART 466, SUBPART B. — TAXLrS ON Tli:LEGRAPH, TELEPIIONE, 
RADIO, AND CABLE FACILITIES; TRANSPORTATION OF OIL BY PIPE LINE; 
SAFE DEPOSIT BOXES; AVD ELECTRICAL IONERCY. 

Articles 1, 8, 25, 27, 32, 39, and 42 of Regulations 42, approved 
October 22, 1932, amended. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVI". XIrF. , 

Washington, D. C. 
To CoPectors of Internal I&venue anoI Others Concerned: 

Section 209 of the Revenue Act of 1940, approved June 25, 1940, 
reads in part as follows: 



811 [Regs. 42(1932), Arts. 1, 8, 25, etc. 

SEC. 200. CoNTINUATIoN oF ZxcIsE TAxE$. 
Sections "' ' * 3452, 3460(a), 3465, * * * of the Internal Revenue 

Code are amended by striking out "1041" wherever appearing therein arid 
inserting in lieu thereof "104& ". 

In conformity Ivith the provision oi law quoted above, articles 
1, 8, 25, and 89 of Regulations 42 (revised October, 1982), as amended 
[sections 180. 1 180. 8, 180. 25, and 180. 89 of. Title 26, Cod~e of Federal 
Regulations], e)ut only as prescribed and made applicable to the In- 
ternal Revenue Code by Treasury Decision 4885, approved February 
11, 1989 [C. B. 1989 — 1 (Part 1), 896] (Part 465, Subpart B of such 
Title 26), are further amended to read as follows: 

ARTICLE 1. Effecftve period. — The tax is imposed upon payments for the trans- 
mission by telegraph, telephone, cable, or radio of dispritches, messages, arid 
conversations origiuating in the United States prior to July 1, 1045, regardless 
of the date of payment. 

ART. 8. Effective period. — The tax imposed under section 3465&(b) attaches 
to the amount paid for any leased wire or talking circuit special service. fur- 
nished, prior to Jnly 1, 1045. If the rendition of the service occurs prior to 
July 1, 1945, the tax attaches thereto notwithstanding the date of payment. 

ART. 2 &. Effectir. e period. — The tax imposed under section 3460 applies to all 
transportation of crude petroleum and liquid products thereof by pipe line 
where the movement begins prior to July 1, 1045. In the case of any such 
transportation by pipe line where the movement originates prior to July 1, 
1045, and ends on or after that date, the tax attaches to the entire amount 
charged for the transportation, although paid on or after July 1, 104~&. 

ART, 39. Effective period. — The tax applies to electrical energy sold prior to 
July 1, 1045 

Section 210 of the Revenue 2fLct of 1940 reads in part as follows: 
Ssc. 210. MIscELLANEQUs ExcIsKs. 

The Internal Revenue Code is amended by insertiug at the end of chapter 9 
the following new chapter: 

CHAPTER 9A — DEFENSE TAX FOR PIVK YEARS. 

" SEO. 1650. DEFENsE TAx FoR FIvE YEARs. 
"(a) In lieu of the rates of tax specific& in such of the sections of this title 

as are set forth iu the following table, the rates applicable with rr'spect to the 
period after June 30, 1040, and before July 1, 194, &, shall be the rates set forth 
under the heading * * * ' Defense-Tax Rate ': 

"Section. Description of tax. Old rate. D efcnse-tax rate. 

a a 

1360(a). Safe-deposit boxes 10 percent ll per cen+. 

3411 

346rr(a) (1), (2), and 
(3) ~ 

a 

Electrical energy 

Transportation of oil 

3 percent 

4 percent 

3)4 percent. 

414 percent. 

In conformity with the provision of law quoted above articles 27, 
82, and 42 of Regulations 42 (revised October, 1982) 

& 
as anfended 

[sections 180. 27, 180. 82& and 180. 42 of Title 26, Code of Federal 
Regulations], but only as prescribed and made applicable to the 
Internal Revenue Code by Treasury Decision 4885, approved Feb- 
ruary 11, 1989 [C. B. 1989 — 1 (Part 1), 896] (Part 465, Subpart B 
of such Title 26), are further amended to read as follow&s: 
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ARr 2&&. Bute «&«1 co»&p«l«liua of tuz. — XVhere a "f:&ir charge" for the trans- 
port»ti&&n is collected, th&. !ax attaches at. the rate of 4 per &ent prior to 
J»ly 1, I!&4&&, and at the »", te of 4&&a per cent on and after that date, of such 
clmrgc. If i» a tr;&»saciion»ot at arm's length a charge less than a "fair 
charge" i» n&&&de for the services rendered, or in case no charge for the trans- 
l&ortation is n&adc by r&;&. &»& of the ownership of the commodity transported 
or otherwise, the tax will attach to a fair charge for such services, as deter- 
minecl by the Corn»&isii&»&& r. 

Aar. , 'is&. But& «&«I basis of tax. — The tax imposed is at the rate of 10 per 
cc»t (11 per c&»&t after June 30, 1940, and before July 1, 1945) of the amount 
paid for the», c of && safe deposit box and is to be paid by the person paying 
such anlo&n'&t. 

Aar. -i", I&'ulc of tax. — The tax is imposed upon electrical energy sold for 
d&»»estic or connnercial c&»&smnptio» at the r;&te of 3 per cent prior to July 1, 
1940. ;&nd at the rate of 3'&& per cent on and after that date, of the price for 
which sold. 

(This Treasury clecision is prescribed pursuant to sections M52, 8460, 
and 3465 of the Internal Revenue Code (58 Stat. , 420, 421. 422), as 
amended by section 209 of the Revenue ~Wet of 1940 (Public, No. 
656, Seventy-sixth Congress, third session), sections 1850, 8411, and 
8460 of such Code (58 Stat. , 20o, 412, 421), as modified by section 
210 of such Revenue Act, and sections 1855. 8450, and o4(2 of such 
Code (53 Stat. , 206, 419, 423). ) 

Tzitoxtty C. 3 I nod-zy& 
A& tt'l& g C"o»&»&&'&sio&&c& of It&terna/ Be&lennie. 

Approved July 18, 1940. 
Jottx L. Sr t, z. zvAN& 

Acct'ng Secretartf of the Treusttrtf. 

(Filed with the Division of the Federal Register July 22, 1940, 11. 57 a. m. ) 
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TITLE IV. — MA[&&]UFACTURERS' EXCISE TAXES. (1932) 

SECTION 605. TAX ON JEWEI RY, ETC. 

RE0IILAnoNS 46 (1932), ARTrcr. E 28: Scope ot tax. 1940 — 34 — 10395 
Ct. D. 146' 

MANUI&'ACYURERS' EX&'ISE TAX — RLi'VENI, E ACT OF 1&932 — DI. CI SION &&Ir &', OUIIT. 

1. TAx oN JEWELBY — SALEs RY NEyvLY Fo&&IIED AND WHDLLY Owxl:D 
CoRPoRATloN To WHIcH M ii N cFAOT URER TRANsFEBBED IIIS 
I:ST&RE SToclc. 

A manufacturer of jewelry is snbject to excise tax on s;&les 
made by a wholly owned corpor'ltion which he had crlll. Cd to be 
organized after the passu'"e of the Act ilnposiug the tax and before 
its effective date, and to which corporation he had transfcrrc&l 
his entire stock of jewelry. The sales by the controlled corpora- 
tion were as much sales by the manufacturer as if he had sold in 
his own name or in that of any other ageut. 
2. DE&. IsIolv FDI. LOWED IN PR&Nc&PLE. 

Higgi ns v. Su&i th (1940) (308 U. S. , 473) [Ct. D. 1434, C. B. 1910 — 1, 
127] followed in principle. 

UNITED STATES CIBCLIT COT. RT OF APPE &LS FOR THE SECOND CIRCIIIT. 

Jacob 3teh&lust, appellee, v. Joseph T. Higgins, C&dl&'i tor, appellant. 
[112 F, (2d), 717, ] 

Appeal from a jud "ment of the District Court for the Southern District of Neiv Yorl& in 
an action to recover excise taxes erroneously collected. 

[June 17, 1940. ] 

OPINION. 

L. HAND. C. J. : This is an appeal from a judgment for the plaintiff in an 
action to recover taxes, erroneously collected under section 605 of the Keveuue 
Act of 1932. That Act was passed on June 6, and became effective on June 
21; it imposed au excise of 10 per cent on sales of jewelry by a ntaunfa& turer, 
producer, or importer. The plaintift, who was such a rr. anufactnrer, on June 
6, 193'), had on hand a stock of jewelry, valued at $628, 243. He organized a 
corporation on June 17, for 500 of whose 1, 000 authorized shares he paid iuto 
its treasurv $2, 50&i in cash. He thus became, aud has always renlained its 
sole shareholder, and its only salaried officer. On the same dav h& sold to 
the company all the jev-elry just mentioned, and took in exchange the com- 
pany's demand note for $626, 243 and $2, 000 in cash out of the +, 5(IO he had 
just paid in. The company then began to sell the jewelry, ;&s the plaintiff 
had done before; it kept a full set of books and did its busiuess in its corporate 
name, like any other. Inerchant. On June 18, the plaintiff had owed the banks 
about 8235, 000 in notes, and he procul'ed the company to execute similar notes, 
which he indorsed and exchanged for his own at the banks. By J;lunary 1, 
1939, the companv's note to him had been paid down to about $84, 000, in part 
by the notes just mentioned, in part in other ways. The Commissioner in- 
sisted upon disregarding the sale of June 18, 1932, and taxed the plaintiff as 
though he had himself continued to sell the jesv& lry a fter June 21, The 
plaintiff paid the taxes so levied, and sued the collector. The c:«e was tried 
to a judge upon an agreed statement of facts, and judgment was entered for 
the plaintiff. 

In Buraet v. Commo&ntaealth Impropemer&f Ho. (287 U. S. , 415 [Ct. D. 622, 
C, B. XII — 1, 277 (1933) ]) — where the question was of income and ex&ess profit 
taxes — one, Widener, had purchased all the shares of a corporation to which 
he then transferred certain property in exchange for the issue of some of the 
corporation's securities. Later the corporation sold this property ha& k to 1Viden- 
er's trustees, and then sought to maintain that, since widener, or his trustees, 

290217o 41 21 
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had always been the sole owners of its shares, it was entitled to take as the 
"basis" on this sale the value of the property on March 1, 1918. This the 
court refused to allow, declaring that while there were exceptional circum- 
stances which made it possible to disregard a corporation as a jural person, 
the situation then at bar was not among them. In Eiggins v. Smith (808 U. S. , 
478 [Ct. D. 1484, G. B. 1940 1, 127]), the opposite situation arose; it was 
the Treasury, not the taxpayer, which wished to disregard the corporate per- 
sonality. Smith, the taxpayer, had sold securities to a corporation of which 
he was the sole shareholder, and sought to deduct a loss based upon the price 
at which he sold. We allowed him to do so (102 Fed. (2d), 456) because we 
understood that under Eurnet v. Comvnone:ealth Improvement Co. , supra (287 
U. S. , 415), it was irrelevant to the "recognitiou" of gain or loss arising from 
a sale, that the seller was in absolute and immediate control of the buyer. The 
Supreme Court, however, said no; it distinguished Burnet v. Comreonwealth 
Improvement Co. , supra (287 U. S. , 415), because the Treasury had there merely 
refused to allov the taxpayer to ignore a juristic device of its maker's con- 
triving; having dealt with Widener's trustees as buyers, the corporation was 
not free to deny that it was a seller. On the other hand, the Treasury was 
under no such disability; and upon looking at the facts, it was at once apparent 
that there had been no such sale as would defeat the tax. "Title, we shall 
a. ssume, passed to Innisfall but the taxpayer retained the control" (page 476). 
So in the case at bar, though we assume that, in insolvency for example, the 
corporate property would be subject to corporate creditors alone, since they had 
with reason looked to the corporation as their debtor, nevertheless, the tax 
was laid upon au act — sale by a manufacturer — which the plaintiff could, and 
did, perform as much by means of' a corporation, absolutely and immediately 
responsive to his will, as though he had sold in his own name, or in that of 
any other a ent. Grigths v. Comaw'ssioner (808 U. S. , 855 [Ct. D. 1481, C. B. 
1940-1, 186]) is to the same eftect. Both were decided after the judgment at 
bar was entered. 

Judgment reversed; complaint dismi sed. 
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ADMISSIONS TAX. 

INTERNAL REVENUE COBE. 
SECTION 1700(all, AS AMENDED BY SECTION 1 OF THE REVENUE ACT 

OF 1939 AND SECTION 211 OF THE REVENUE ACT OF 1940. 

REGULATIQNs 48 (1940), SEGTION 101. 5: I&'ree and 1940 — 50 — 10522 
reduced rate admissions. S. T. 910 

Students 12 years of age or over, inmates of ch;&ritable institutions, 
members of the Civilian Conservation Corps, and enlisted men of the 
United States Arniy, Navy, or Marine Corps admitte&l io a theater or 
other place free or at a reduced rate (ei&cept to cert:&in spoken plays) 
are subject to the tax it»posed on fre& and rednced rate admissions 
by sectioii 1700(a) 1 of the Internal Revenue Code, as amended. 

Advice is requested whether students 12 years of age or over, inmates 
of charit;ible institutions, members of the Civilian Conservation Corps, 
and enlisted men of the United States Army, Navy, or Marine Corps 
adniitted to a tlieater or otlier place free or at a reduced rate are sub- 
ject to the tax imposed on free and reduced rate admissions by section 
1700(;i, ) 1 of the Internal Revenue Code, as amended by section 1 of the 
Revenue Act of 1989 and section 211 of the Revenue Act of 1940. 

Section 1700(a)1, as amended, imposes a tax of 1 cent for each 10 
cents or fraction thereof of the amount paid for admission to any place, 
including admission by season ticket or subscription, where the aniount 
paid is 21 cents or more. In the case of persons (except bona fide 
employees, municipal officers on official business, and children under 
12 years of age) admitted free or at reduced rates to any place at a 
time when and under circumstaiices under which an admission charge 
is made to other persons, an equivalent tax based on the price so char&red 

to such other persons for the same or similar;iccommodations must be 
paid by the person so admittecl, except that no tax is imposed with 
respect to free admissions to certain spoken plays (not a mechtinical 
reproduction), as defined by the statute, and that, in tlie case of tickets 
or cards of admission to sucli spoken plays sold at ticket offices of 
theaters at reduced rates the tax shall be based upon tlie price for 
which the tickets are sold, 

Since under the law the only persons who are exenipt from the tax 
on free or reduced rate admissions (except admissions to certain spoken 
plays) are bona fide employees of the management of the theater or 
other pla, ce, municipal offlcers on official business, and children under 
12 years of age, it is held that students 12 years of age or over, inmates 
of charitable institutions, members of the Civilian Conservation Corps, 
and enlisted men of the United States Army, Navy, or Marine Corps 
admitted to a theater or other place free or at a reduced rate (except 
admissions to certain spoken plays) are subject to the tax imposed on 
free or reduced rate admissions by section 1700(a) 1 of the Internal 
Revenue Code, as amended, even though the r& duced rate may be le. -s 
than 21 cents. For example, if one of the foregoing persons is ad- 
mitted to a theater or other place (other than to a spoken play as 
defined by the law) free or at an admission charge of 15 cents, tile 
ieoular or established price paid by other persons for the same or 
similar accommodations being 85 cents, the person so adniittcd must 

pay 4 cents tax. 
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SECTION 1700(a)1, AS AMENDED BY SECTION 1 OF THE REVENUE ACT 
OF 1939 AND SECTION 211 OF THE REVENUE ACT OF 1940. 

REGULATICNs 48 (1932), ARTIGLE 24: Admissions 1940 — 87 — 10418 
by or for the benefit of Federal, State, or mu- S. T. 907 
nicipal governments. 

An amount paid for admission to a swimming pool or "any 
place" operated by a city or other municipality is subject to tax 
under section 1700(a)1 of the Intern;&l Revenue Code, as amended, 
if the admissiou charge is 21 cents or more. 

Advice is requested whether an amount paid for admission to a 
swimming pool or "any place" operated by a city or other munici- 
pality is subject to tax under section 1700(a)1 of the Internal Reve- 
nue Code, as amended by section 1 of the Revenue Act of 1989 and 
section 211 of the Revenue Act of 1940. 

Section 1700(a)1, as amended, imposes a tax of 1 cent for each 
10 cents or fraction thereof of "the amount paid for admission to 
any place " if the admission charge is 21 cents or more. 

Article 24 of Regulations 43 (1932) provides as follows: 
The fact that the authority charging admissions or receiving the 

proceeds thereof is the United States or' an agency thereof, or a State or Terri- 
tory or political subdivision thereof, such as a county, city, town, or other 
municipality, does not make such admissions exempt. The Act specifically pro- 
vides that the taxes on admission shall be paid by the person paying for admis- 
sion. It is not, therefore, a tax on the person or authority selling the admissions 
or receiving the proceeds thereof. 

Since the law specifically provides that the tax shall be paid by 
the person paying for the admission, the city or municipality collect- 
ing the admission charge does not bear the burden of the tax. No 
exemption is provided with respect to amounts paid for admission to 
"any place" operated by a city or other municipality where the ad- 
Inission charge is 21 cents or more, even though the proceeds of su& h 
adinissions inure to the benefit of siich city or other municipality. 

In view of the foregoing, it is hei&1 that an amount paid for admis- 
sion to a swimming pool or "any place" operated by a city or other 
municipality is subject to the tax imposed by section 1700(a) 1 of the 
Internal Revenue Code, as amended, if the admission charge is 21 
cents or more. 

SECTION 1700(a)1, AS AMENDED BY SECTION 211 OF THE REVENUE 
ACT OF 1940. 

RKGU'LATICNs 43 (1932), ARTIcLE 29: Require- 
nients applicable to tickets. 

Overstamping admission tickets. 

1940-29 — 10331 
Mim. 5060 

TREASURT DEPARTMENT& 
OFFICE OF COMMISSIONER OF INTERNAL REvENUE& 

Washington, D. C. , J'nne 8(i, 10/0. 
Collectors of Internal Eet&entie and Others Concernedt 

Section 1700(a)1 of the Internal Revenue Code, under which a 
tax is imposed on admissions of 41 cents or more, has been amended 
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bv section 211 of the Revenue Act of 1940 to make the tax on aclnlis- 
slon. - applicable to adnlissions of 21 cent. - or nlore. 

Represent;Itious have been nlacle by the annlsement industry to 
the effect that ~vith respect to adnlissions from 21 cents to 40 cents. 
inclusire. lvhich will be taxable after June 80, 1940. it lvill in most 
instances be impossible to secure ticket: for use bv July 1, 1940. , 
lvhich u-ill be printed «s required by the lair ancl equi. -ting regulation=-. 

In recognition of' the foregoing situation, the following procedure 
has been approved: 

(a) In all instances Ivhere it is practicable Heir tickets must be 
provided or the ticket- on hand overprinted or orer. tamped, to sholv 
the established price and the tax applictlble thereto. 

(b) Section li02 of the Internal Revenue Code specifically pro- 
vides that the price for lvllich everr admission ticket or card is solcl 
shall be printed. stamped. or lrritten on the ticket. Accordingly. 
in evelyn case ~vhere the established price of admi. =ion is changed 
net ticl-ets lvill htlve to be prorided or the ticl. -ets on hand must be 
ore t'pl'lnted or ovel'st tlnlpecl. 

(e) %here the established price is not changed, for a limited time 
until properlr printed ticket=- can be obtained the use of tickets 
nore on hand which do not shov- the tax due under the Revenue 
Act of 1940 lvill be permitted. However, the manager or proprietor 
must 1-eep conspicuously posted at the outer entrance and near the 
bog olfice one or more signs accurately stating each of the established 
price. . of admission. and in the case of each such price the ta~ due 
and the sum total. 

Correspondence in regard to this mimeograph should refer to its 
number and to the svmbols IIT: ST. 

GET T. HELvERliot 
Comm+atoner. 

SECTION 1650, ADDED BY SECTION 210 OF THE REYECl E ACT OF 
1940, AXD SECTION 1700 AS AMEXDED BY SECTION 211 OF THE REYE- 
Xl E ACT OF 1940. 

REGULATIoxs 48 (198') . ARTlcLES 1. 8. 4. 6. i. 8. 10, 
11, 12. 29. 80, 84, 40, 41. 48. 49, and 57. 

1940 — 81 — 108i1 
T. D. 4992 

TITLE '-s — IATERXAL REvE &FE. — CIIAPTER I. St BCHAPTER C, PAP T loo; 
SI. BCHAPTER E& PART 465, SCBPART B. 

Regulations 43, as amended, relating to tases on admissions, 
dues& and initiation fee=, as made applicable to the Internal Rev- 
enue Code bv Treasurr Decision 4%3 [C. B. 1939 — 1 (Part 1), 396], 
amended. 

TRE tsar DEP ~RTilE~ T, 
OFI ICE OF COMAIISSIOXER OF IXTERXAL REvEXCE. 

%'asht'ngton. t D. C. 
To CoVeetors of Ititetmal Pierentte and Others Coneernecl': 

Section 210 and section 211 of the Revenue Act of 1940 (Public, 
&o. 6o6. Seventy-sixth Congress, third session), approred June 2o, 
1940, provide in part as follolvs: 
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SEC. 210. JIISC~iI. ANEOUS L&'XCI SES. 
The Internal Revenue Code is amended by inserting at the end of Chapter 

9 the following new chapter: 
" CHAFTER 9A — DEFENSE TAX FOR FIVE YEARS. 

" SEc. 1650. DEI'ENsE TAx FoR FIvE YEARs. " (a) In lieu of the rates of tax specified in such of the sections of this 
title as are set forth in the following table, the rates applicable with respect 
to the period after June 30, 1940, and before July 1, 1945, shall be the rates 
set forth under the heading ' Defense-Tax Rate ': 

" Section. Desoription of tax. Old rate. Defense-tax rate. 

1700(h) 
1700(c) 
1700 (e) 
1710(a)(1) 
1710(a)(2) 

Box seats 
Sales outside box office 
Cabaret 
Dues 
Initiation fees 

10 percent= = 
10 percent 
I)& cents 
10 percent 
10 percent 

11 percent. 
11 percent. 
2 cents. 
11 percent. 
11 percent. 

SEc. 211. ADMIssIoNs TAx. 
Section 1700(a) (1) of the Internal Revenue Code is amended by striking 

out "until July 1, 1941, is less than 41 cents" and inserting in lieu thereof 
"until July 1, 1940, is less than 41 cents, and after June 30, 1940, and before 
July 1, 1945, is less than 21 cents" and by striking out "is less than 41 cents, 
until July 1, 1941" and inserting in lieu thereof "is less than 41 cents until 
July 1, 1940, and is less th&tn 21 cents after June 30, 1940, and before July 
1, 1945. " 

In conformity with the provisions of law above quoted, Regulations 
48 (revised June, 1982), as amended [Part 100, Title 26, Code of 
Irederal Regulations], but only as prescribed and made applicable 
to the Internal Revenue Code by Treasury Decision 4885, approved 
February 11, 1989 [C. B. 1989 — 1 (Part 1), 896] [Part 465, Subpart 
B of such Title 26, 1989 Sup. ], are further amended as follows: 

(1) Article 1 [section 100. 1] is amended as follows: 
(&I) By inserting after the words "41 cents" wherever appearing 

therein the words, " (21 cents on and after July 1, 1940, and before 
July 1, 1945). " 

(0) By striking out the sixth sentence of the fifth paragraph 
and inserting in lieu thereof the following: "If, in a case similar to 
the ones above, thc amount paid for admission on and after July 1, 
1940, and before July 1, 1945, is 20 cents, and a second charge of 
20 cents is made for a reserved seat, or for the use of a table, no tax 
would attach at the time of the payment of the 20-cent admission 
charge, since admissions of less than 21 cents are not, subject to tax, 
but a tax of 4 cents must be collected at the time of the payment 
of the additional 20 cents for the reserved seat or for the use of 
the table, which is 1 cent for each 10 cents or fraction thereof of 
the total 40 cents paid for admission and for the reserved seat or 
table. " 

(2) Articles 8, 4, 29, 80, and 48 [sections 100. 8, 100. 4, 100. 29, 100. 80, 
100. 48] are amended by~ inserting after the words " 41 cents " 
wherever appearing therein the words, "(21 cents on and after July 1, 
1940, and before July 1, 1945). " 

(8) Article 6 [section 100. 6] is amended as follows: 
(&I) By striking out the last line of the table at the end of the 

second paragraph which reads as follows: 
Tax due at 10 per cent . 065 
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(b) By inserting after the words "10 per cent" wherever appear- 
ing therein the words, "(11 per cent on and after July 1, 1940, and 
before July 1, 1945). " 

(e) By inserting at the end of example (1) in the seventh para- 
graph the followin~g: 

Norz. — If the resale is made on snd after July 1, 1940, and before July 1, 
1945, the tax would be $0. 088 instead of $0. 08. 

(d) By inserting in the last line of example (2) after the words 
"1 cent" the words, "(1. 1 cents on and after July 1, 1940, and 
before July 1, 1945). " 

(4) Article 7 [section 100. 7] is amended by inserting in the ex- 
ample after the words " 5 cents" the words, "(51/2 cents on and after 
July 1, 1940, and before July 1, 1945), " and after the words "10' 
per cent, " the words "(11 per cent). " 

(5) Article 8 [section 100, 8] is amended as follows: 
(a) By inserting in the second paragraph after the words "10 

per cent" wherever appearing therein the words, "(11 per cent on 
and after July 1, 1940, and before July 1, 1945). " 

(b) By inserting at the end thereof the following new paragraph: 
If the leases in the above three examples were made on and after July 1, 1940, 

and before July 1, 1943, the rate of tax would be 11 yer cent instead of 10 imr 
cent. 

(6) Article 10 [section 100, 10] is amended as follows: 
(a) By inserting after the words "1&/2 cents" wherever appear- 

ing therein the vvor~ds, "(2 cents on and after July 1, 1940, and before 
July 1, 1945). " 

(6) By inserting at the end thereof the following new paragraph: 
The examples in this article are applicable to the period yrior to July 1, 1940. 

For the period on snd after July 1, 1940, and before July 1, 1945, the tsx is 
computed at the rate of 2 cents for each 10 cents or fractiou thereof of the 
amount paid instead of 1I/x cents. 

(7) Article 11 [section 100. 11] is amended by inserting in lieu, 
of the last sentence the following sentence: 
This tax applies to each individual payment for a dinner ticket. 

(8) Article 12 [section 100. 12] is amended by inserting in example 
(1) after the ~ords "10 cents" the words, "(11 cents on and after 
July 1, 1940, and before July 1, 1945). " 

(9) Articles 34, 40, 41, and 49 [sections 100. 34, 100. 40, 100. 41, and 
100. 49] are amended by inserting after the words "10 per cent, " 
wherever appearing therein the words, "(11 per cent on and after 
July 1, 1940, and before July 1, 1945). " 

(10) Article 57 [section 100. 57], as amended by Treasury Deci- 
sion. 4923, approved August 15, 1939 [C. B. 1939 — 2, 372], is further 
amendecl to read as follows: 

ARr. 57. Effect(ac date of change in exemption. — The sums paid for admission 
prior io July 1, 1940, which are not subject to tsx under section 1700(a) (1) 
of the Internal Revenue Code, ns amended, ure those which are "less than 41 

. cents. " Ei'fective July 1, 1940, any admission charge of 21 cents or more is 
subject to tax. Effective Julv I, 194, &, any sum of " '$3 or less" paid for 
admission will not be taxable. The time of psymeut and not the time of admis- 
sion win govern in cletermining which exemption is applicable. Consequently, 
if prior to July 1, 1940, u person shoultl purchase a ticket of admission for less 
than 41 cents where the pay meut was macle before July 1, 1040, for an admission 
to take place after that date, the payment so made would uot be subject to tax. 
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( )) 
TIMOTHY C. MOONEY& 

Acting Commissioner of' Interna/ Revenue. 

Approved J'uly 23, 1940. 
JOHN L. SULLIVAN, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register July 25, 1940, 12: 11 p. m. ) 

Likewise, if a person should purchase after June 80, 1940, and before July 1, 
1945, a ticket for 21 cents or more and less than $8 for an admission to take 
place after July 1, 1945, the anIount so paid would be subject to tax. 

(This Treasury decision is issued under the authority of' sections 
1700(a), 1700(b), 1700(c), 1700(e), and 1710 of the Internal Revenue 
Code (53 Stat. , 189, 190, 192), as amended by section 210 and section 
211 of the Revenue Act of 1940 (Public, No. 656, Seventy-sixth 
Congress, third session) and section 3791 of the Internal Revenue 
Code 53 Stat. 467 . 

TAXES ON ADMISSIONS, DUES AND INITIATION PEES. AND LEASES OP 
SAFE DEPOSIT BOXES. 

SECTION 1700(a)1, AS AMENDED BY SECTION 1 OF THE REVENUE 
ACT OF 1989, AND SECTION 211 OF THE REVENUE ACT OF 1940. 
SECTION 1680, AS ABDED BY SECTION 210 OF THE REVENUE ACT 
OF 1940. — DEFENSE TAX FOR FIVE YEARS. 

REOUI, ATIoNs 43 (1932), ARTIcLE 1: Basis, rate, 
and computation of tax. 

(Also Regulations 43 (1932), Article 34; Regu- 
lations 42 (1932), Article 32: Rate and basis 
of tax. ) 

1940-3~ 10377 
S. T. 904 

The date an amount is paid (1) for admission to any place, (2) as 
dues or initiation fees, or (8) for the lease of a safe deposit box 
governs in determining whether the rates in etfect prior to July 1, 
1940, or the rates in effect on and after that date, apply regardless 
of whether the adInission takes place before or on or after July 1, 
1940, or whether the dues, initiation fees, or safe deposit bnx rental 
cover periods beginning or ending prior to or on or after that date. 

Advice is requested whether the date on which an amount is paid 
(1) for admission to any place, (2) as dues or initiation fees, or (3) for 
the lease of a safe deposit box governs in determining whether the 
ratps of tax provided in section 1700 of the Internal Revenue Code, 
as amended by section 1 of the Revenue Act of 1939, and in sections 
1710 and 1850 of such Code, effective prior to July 1, 1940, or the rates 
provided in section 1700 of such Code, as amended by section 211 of 
thp Revenue Act of 1940, and in section 1650 of such Code, as added by 
section 210 of the Revenue Act of 1940, effective on and after July 1, 
1940, are applicable regardless of whether the admission takes place 
before or on or after July 1, 1940, or the dues, initiation fees, or safe 
deposit box rental cover periods beginning or ending prior to or on 
or after that date. 

The taxes imposed by the foregoing provisions of the Internal Rev- 
enue Code are based upon the amount paid (1) for admission to any 
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place~ (o) as dues or initiation fees, an&1 (3) for the lease of a safe 
deposit boa, and attach at the tinte such pa@&nent. are ntacle, Ac«ord- 
1n'~lv, the date on which the amount is paicl governs in determining 
whether the rates of tan in eRect prior to Julv 1, lNO, or the rat' s 
in eRect on and after July 1, 1NO. apply regirdless of whether the 
adntission tal-es place before or on or after July 1, 1NO, or the dues. 
initiation fees, or safe deposit boz rental cover periods beginning or 
ending prior to or on or after that date. 
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STAMP TAXES. 

INTERNAL REVENUE CODE. 

SECTIONS 209 (CONTINUATION OF EXCISE TAXES) AND 210 (MISCEI 

LANEOUS EXCISES), REVENUE ACT OF 1940. 

REGULATIONS 71 (1932), ARTICLES 21 26& 321 

88, 69, and 121. 
1940-31-10865 

T. D. 4988 

TITLE 26 — INTERNAL REVLeNUE — CHAPTER I, SUBCHAPTER C, PART 111; 
SUBCHAPTER E, PART 465, SI BPART B. 

Regulations 71, as amended, relating to stamp taxes, as made 

applicable to the Internal Revenue Code by Treasury Decision 4885 

[C. B. 1939 — 1 (Part 1), 396], ameuded. 

TREASURY DEPART&IENTq 

OFFICE OF ColvIMISSIONER OF INTERNAL REVENUEr 
1VasZtin(eton, D. C. 

To CoZlectors of Interna/ Josef, entte and Others Concerned: 

Sections 209 and 210 of the Revenue Act of 1940, Public, No. 656, 
Seventy-sixth Congress, third session, approved June 25, 1940, pro- 

vide, respectively: 

SEc. 209. CONTINUATIoN oF ExcIBE TAXFB. 

Sections 1801, 1802, "' "' * 3481(b), and 3482 of the Internal Revenue 

Code are amended by striking out "1941" wherever appea, ring therein and 
inserting in lieu thereof "1945". 

SEO. 210. Mlscgg LANEoIIS ExcrsEs. 
The Internal Revenue Code is amended by inserting at the end of chapter 9 

the following new chapter: 

" CHAPTER 9A — DEI ENSF. TAx Foa FIvE YEARS. 

' SEC. 1650. DEFENSE TAx FQR FlvE YEARS. 

"(a) In lieu of the rates of tax specified in such of the sections of this title as 
are set forth in the following table, the rates applicable with respect to the 
period after June 30, 1940, and before July 1, 1945, shall be the rates set forth 
under the heading ' Defense-Tax Rate': 

" Section. Description of tax. Old rate. Defense-tax rate. 

1801 
1802(a) 
1802(a) 
1802(b). 
1802(b) 
1804 
1806 
1806 
1806 

3481(a) 
3482 

e 

Corporate securities 
Capital stock issues 
Capital stock issues 
Capitol stock transfers. 
Capital stock transfers 
Insurance policies 
Passage tickets 
Passage tickets 
Passage tickets . 
Transfer of bonds 
Conveyances 

10 cents 
10 cents 
2 cents 
4 cents 
5 cents 
3 cents 

e3 

4 cents 
50 cents 

11 cents, 
11 cents. 
3 cents, 
5 cents. 
6 cents. 
4 cents. 
$1. 10. 
$3. 30. 
$5. 50. 

5 cents. 
55 cents. 
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Pursuant. to the above amendments, Regulations 71, approved July 
16, 1082& as amended [Part, 111 of Title 26, Code of F& deral Regu- 
lations], but only as prescribed and made applicable to the Internal 
Revenue Code by Treasury Decision 4885, approved February 11, 
1080 [C. B. 1980 — 1 (Part 1), 896] [Part, 465, Subpart B, of Title 26, 
Code of Federal Regulations, 1089 Sup. ], are amencled as follows: 

Article 2, as amended by Tr~easury Decision 4920, approved August 
10, 1080 [C. B. 1080 — 2, 874] [sect;ion 111. 2 of such. Title 26, 1989 
Sup. ], is amended to rea~d as follows: 

AaT. 2. Effective period. — The stamp tax provisions of the Internal Revenue 
Code, as amended by the Revenue Act of 1039 and as further a&nendcd by the 
Revenue Act of 1940, are in full force and effect, The rates of tax imposed bv 
sections 1801, 1802(a), and 1802(b) of the Internal Revenue Code, which vvould 
have been redu&cd on July 1, 1941, and the stamp taxes imposed by sections 
3481 and 3482 of the Internal Revenue Code, whi&. h would have been repealed 
as of that date, will remain effective to and including June 30, 194, &, subject, 
ho&vever, to the increase in rates provided for iu section 210 of the Revenue 
Act of 1940, which apply to all the stamp taxes with respect to the period 
July 1, 1940, to June 30, 1945, inclusive. 

Article 26 [section 111. 26] is amentled as follows: 
(u) By inserting in paragraph (a) after the words "10 cents" the 

words "(11 cents on and after July 1, 1940, and prior to July 1, 1045). " 
(5) By inserting in paragraph (6) after the words "10 cents" the 

words "(11 cents on and afte~r July 1, 1040, and prior to July 1, 1', 345), " 
and after the ivords "2 cents" the v, ords "(8 cents on and after July 
1, 1940, and prior to July 1, 1045). " 

Article 82 [section 111. 82] is amended as follows: 
(a) By inserting in paragraphs (a) and (5) after the words "4 

cents" v, herever appearing therein the words "(5 cents on and after 
July 1, 1040, and prior to July 1, 1945) . " 

(6) By inserting in paragraph (c) after the words " 5 cents instead 
of 4 cents" the ~ords "(6 cents instead of 5 cents on and after July 1, 
1040, and prior to July 1, 1945). " 

A. rticle 88 I section 111. 88] is amended as follows: 
(a) By inserting in paragraph (b) after "$1 "the words "($1. 25 on 

and after July 1, 1940, and prior to July 1, 1945). " 
(5) By inserting in paragraph (c) after the words "80 cents" the 

words "($1 on and after July 1, 1940, and prior to July 1, 1945). " 
(c) By inserting in paragraph (ci) after the words "5 cents instead 

of 4 cents" the words "(6 cents instead of 5 cents on and after July 1, 
1040, and prior to July 1, 1045). " 

Article 60 [section 111. 69] is amended by inserting after the words " 8 cents " wherever appearing therein the words "(4 cents on and 
after July 1, 1040, and prior to July 1, 1945), " and by inserting 
after the words "88 cents" the ~ords "(44 cents on and after July 
1, 1940, and prior to July 1, 1045). n 

Article 121 [section 111. 121] is amended by inserting after the 
words "4 cents" the words "(5 cents on and after July 1, 1940, and 
prior to July 1, 1945). " 

(This Treasurv decision is issued under the authority contained 
in sections 1801, 1802, 1804, 1806, 8481, and 8482 of the Internal Revenue 
Code (58 Stat. , 105, 106, 107, 199, 424, 425), as amended by sections 
1 and 402 of the Revenue Act of 1089 (58 Stat. , 862, 888) and as 
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further amended by sections 209 and 210 of the Revenue Act of 1940 
(Public, No. 656, Seventy-sixth Congress, third session), and section 
8791 of the Internal Revenue Code (53 Stat. , 467). ) 

TIMOTHY C MOONEYy 

Acting Coriiniis8ioner of Internal Eevenue. 
Approved July 18, 1940. 

JoHN L. Smr. rvAN, 
Acting Secretary of tea Treasury. 

(Filed with the Division of the Federal Register July g2, 1940, 11. 58 a. m. ) 

SECTION 1650, AS ADDED BY SECTION 210 OF THE REVENUE ACT OF 
1940 — DEFENSE TAX FOR FIVE YEARS. 

REOITEATzoNs 71 (1932), ARrrcrx 31: Basis of tax. 1940 — 81 — 10858 
(Also Article 120. ) S. T. 902 

Shares or certificates of corporate stock and corporate bonds pre- 
sented for transfer on the issuing corporation's books on or after 
July 1, 1940, will be regarded as representing sales or transfers 
effected on or after that date unless such stock and bonds are ac- 
companied by a memorandum of sale dated prior to July 1, 1940, 
or bear the prescribed certificate showing that the sale or trans- 
fer was made prior to that date. 

Advice is requested whether the increased rates of tax provided by 
section 1650 of the Internal Revenue Code, as added by section 210 
of the Revenue Act of 1940, apply to corporate stock and corporate 
bonds presented for transfer on the books of the issuing corporation 
on or after July 1, 1940, where the sale or transfer of such stock and 
bonds was effecte prior to that date. 

Under the provisions of section 1650 of the Internal Revenue Code, 
supra, the rates of tax imposed by sections 1802(b) and 3481(a) of 
such Code upon the sale or transfer of corporate stock (and similar 
interests) and bonds are increased for the period July 1, 1940, to June 
30, 1945, inclusive, from 4 cents and 5 cents to 5 cents and 6 cents, 
respectively, in the case of stock, and from 4 cents to 5 cents in the 
case of bonds. 

Shares or certificates of corporate stock (and similar interests) and 
corporate bonds presented for transfer on the books of the issuing 
corporation on or after July 1, 1940, will be regarded as representing 
sales or transfers thereof effected on or after that date which are 
taxable at the increased rates, unless the shares or certificates of stock 
or bonds are accompanied by a memorandum of sale dated prior to 
July 1, 1940, or there appears thereon when presented for transfer a 
certificate in the following form signed by the transferor or his agent, : 

This is to certify that the sale of this instrument or transfer of 
title thereto was made prior to Zuly 1, 1940. 
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SECTIOX 1901, AS AIIE&&«DED BY SECTION 1 OF THE REVEXI E ACT 
OF 1939, AND SECTIONS a09 AND giO OF THE REVE%I. E ACT OF 
1940. — CORPORATE SEC(. RITI ES. 

RKcr~rzois 71 (1982), ARrtczx S: Bond= renewed 
bv agreement extending mortga&re. 

(Also article 9. ) 

1940-8~ 108&5 
G. ( '. 1l. 2. & '0 

& 

%here a real estate boud and mortgage are esecuted bv a corpora- 
tion iu New Yori- or in Xew Jersey and the corporation thereafter 
conveys the mortgaged real estate to au individual as its nominee, 
straw mau, or other tvpe of a «cnt who assun&es the mortgage debt 
and then enters iuto au agreemeut with the mortgagee whereby the 
b« i aud mortgage are eaten&led. the ori inal corpor &te obli "»r con- 
tinues liable under the boud and the esteusion of the bond and 
mortgage cou=titutes a reuewal of a corporate boud subject to 
a&amp tas. 

An opinion is requested whether in the States of Xew Yorl- and 
New Jersev the extension of a bond and mortgage under the circum- 
stances hereinaher statecl constitutes a renewal of a corporate bond 
subject to =-tamp tas under section 1+01 of the Internal Revenue Code. 
a= amended by section 1 of the Revenue kct oi 19»'9, and sections 2&09 

and 210 of the Revenue Act of 1940. 
Section 1+01. as amended imposes a stamp tas upon every renewal 

of a bond, debenture, or certificate of indebtedness issuecl bv any 
corporation. and all instrument~ however termed. issued by any cor- 
poration with interest coupons or in registered form, known generally 
as corporate securities. 

The. bonds and mortgages here under consideration involve real 
e&ate in the States of Xew York and Yew Jersev and were executed 
bv a corporation. The corporation thereafter conveved the mort- 
gaged prenuses to an individual who assumed the mortgage debt. The 
mortgagee, without notice to or the empress consent of the original 
mortgagor. entered into an agreement with such individual grantee 
wherebv the maturity of the bond and mortgage was extended. 

The question arises in the determination of the issue presented as 
to whether under the la»s of Yew York and Xew Jersev the original 
corporate obligor of the bond was released from it: liability there- 
under bv reason of the extension of the bond and mortgage under the 
circumstances set forth above. 

In ("im:e v. %t'?son (139 Misc. Rep. . &»«7. 2o0 X. Y. S. . . 212) the 
Supreme Court of New York stated as follows: 

The sole issue preseuted is the effect of this estension upon the liability of 
the defendant= who were the ori~al mort agora and signers on the bond for 
anv deficiencv judgment which ruav result on the sale of said mortgaged 
premises. The plaintifts claim that thev are liable for such deficiency, and 
defendants assert that they have been discharged therefrom. 

b, othing can be clearer both upon principle and authoritv than the doctrine 
that, when the mortga or convevs the propertv mort a ed, and his grantee 
assumes the pavment of the mort age, the grautee therebv become= the priu&'ipal 
debtor. and the status of his grantor is charged to one of surety. (u ago&&er v, 

Brady. "21 App. Div. . 4(&o. 9':3 &. Y. S. , 99: Pai &e v. Jo&&es. 79 'X. Y. . 2&4. » S. & 

By the transactions here disclosed. the original mortgagors became sureties, 
and as to them the mortgagee was under the obli atiou to r&spect their ri hts 
accordinglv. The ertension of the time of pavmeut nf the debt imposed a 
condition upon their liability which wa fatal to the right of the mortgagee to 
now assert it. 
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The leading case on this subject is that of CaB&o v. Daoles (78 N. Y. , 211, 29 
Am. Rep. , 180), and in that case the rule is clearly stated as follows: "Where 
a. deed contains a covenant, upon the part of the grantee, to pay a mortgage upon 
the premises, executed by the grantor, the relation of principal and surety is 
created between the parties, and an agreement by the holder of the mortgage with 
the grantee to extend (he time of payment, made without the consent of the 
grantor, discharges the grantor. " 

In Wlttson v. Englewood PlMmbing Supply Co. (189 A. , 920) the 
Court of Chancery of New Jersey states the rule as follows: 

It is beyond all controversion that a valid agreement extending the time of 
payment of the mortgage debt made between the holder of the mortgage and the 
grantee of the mortgaged premises, with notice or knowledge by the former of 
the conveyance of the mortgaged premises to, and the assumption of the mortgage 
debt by, the latter, operates to discharge the mortgagor from liability upon his 
bond, in the event that he has not assented to said extension. This well-recog- 
nized principle finds pertinent illustration in the discussion of the highest tri- 
bmials of this and other States. (6orenberg v. Hunt, 107 N. J. Eq. , 582, 158 A. , 
587; Reeves v. Cordes, 108 N. J. Eq. , 469, 155 A. , 547; Delaeroia v. Stanley, 118 
N. J, Eq. , 121, 165 A, , 882; Mann v. Bugbee, 118 N. J. Eq. , 484, 167 A. , 202; 
De Lotto v. Zipper, 116 N. J. Eq. , 844, 178 A. , 588; Jfeyer v. BlaeA;er, 120 N. J. Eq. , 
85, 184 A. , 191. ) 

It will be noted that the courts place emphasis upon the fact that 
the extension agreements in the cases before them were made nrztkout 
the consent of Phe orzgin, al mortgagor. Only in those cases where the 
original mortgagor does not consent to the extension agreement entered 
into by the mortgage holder and the grantee does the rule apply to 
relieve such original mortgagor from liability under the bond. On 
the other hand, if such original mortgagor does consent to the exten- 
sion agreement, he continues to be liable under the bond as extended. 

It follows that, where an original corporate obligor conveys the 
mortgaged property securing the bond to an individual as its nominee, 
'straw man, or any other type of agent, and such individual enters into 
an agreement with the mortgagee whereby the bond and mortgage are 
extended, the original corporate obligor upon whose instructions such 
individual acted can not be heard to deny its consent to the extension 
agreement. . The consent of a grantee who is a nominee, straw man, or 
other agent of the original corporate obligor is also the consent of the 
original corporate obligor. Accordingly, where the grantee is a nomi- 
nee, straw man, or other agent of the original corporate obligor& such 
corporate obligor continues to be liable on the bond under the exten- 
sion agreement. 

In view of the foregoing, it is the opinion of this oflice that the 
extension of a bond and mortgage in New York or in New Jersey under 
the circumstances set forth above constitutes a renewal of the bond 
subject to stamp tax under section 1801 of the Internal Revenue Code, 
as amended. 

J. P. WENCHEL 
Chk f Cmnwe/, Bm"eau of Internal Zeeentse. 
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SECTION 1802(a), AS AMENDED BY SECTION 1 OF THE REYENUE ACT 
1939. — CAPITAL STOCK (AND SIMILAII INTERESTS) — ORIGINAL 

ISSUE. 

REGc'I, ATIOÃs 71 (1932), ARTIcLE 28: Issues 
subject to tax. 

1940 — 36-10410 
S. T. 906 

The issuarrce of new stock of the AI Corporation upon the exer- 
cise of optiou rv;rrr;n&ls issued to the old stoclrholders &&f the cor- 
poration pure»»nt to» plan of reorg»nization ur&der Chapter X 
of the Bankrnptcy Act, as amended, is subject to stamp t:rx under 
section 1802(a) of the Internal Revenue Code, as amended. 

Advice is requested whether the issuance of stock by the XI Cor- 
por:rtion upon the exercise of option warrants to purchase such stocl- 
under the circumsta»ces hereinafter stated is subject to stamp tax 
uncler section 1802(a) of the Internal Revenue Code, as amended by 
sectio» 1 of the Reven»e Act of 1939. 

Section 1802(a) of the Internal Revenue Code, as amended, im- 
poses;& stamp tax on each original issue, whether on organization or 
reorganiz, rtion, of shares or certificates of stock, or of profits, or of 
inteiest in property or accumulations, by any corporation. (Section 
1802(a) is derived from subdivision 2 of' Schedule A of Title VIII 
of tire Revenue Act of 1926. ) 

Uncler the. plan of reorganization under Chapter X of the Bank- 
ruptcy Act, as arne»ded (52 Stat. , 883), wlrich plan was confirmed 
by the court in April, 19o9& the holders of the old common stock of 
the ill ('orporation received for each sha& e of such stock one-sixth 
of a share of new common stock anti an option warrant entitling the 
holder thereof to purchase at his election for a period of 10 years 
after the date of issuance of such warra»t one share of the new com- 
mon stock of the M Corporation at 15m dollars per share or, for a 
period of 5 years after the date of issuance of such warrant and 
upon the surrender thereof', one-half share of the new common stock 
at 10' doll». rs per share. In december, 1989, the court, entered an 
order in the reorganization proceedings which provided in part as 
f ollows: 

Section 267 of Chapter X of the United States Bankruptcy Act which beca~e 
effective September 22, 1938, shall apply to the consurum»tion of said plan. 

Section 267 of Chapter X of the Bankruptcy Act, as amended, 
provides: 

The issuance, transfer, or exchange of securities, or the making or delivery 
of instr»merits of transfer under any plan confirmed uuder this chapter, shall 
be exempt from any stamp taxes now or hereafter imposed under the laws of 
the United States or of any State. 

Subdivision (f) of section 77B of the Bankruptcy Act, which is 
superseded by section 26&7 above-quoted, provides in part as follows: 

The provisions of subdivisions 1, 2, and 3 of Schedule A of Title 
YIII * * ~ shall not apply to the issu»nce, transfers, or exchanges of se- 
curities or making or delivery of conveyances to make effective any plan of 
reorganization confirmed uuder the provisions of. this sectiorr. 

Under the exemption provisions of section 77B(f) quoted above, 
only those issuances, transfers, and exchanges of securities are exempt 
which "make effective" a plan of reorganization. It therefore ap- 
pears that the phrase "to make effective any phrn of reorganization" 
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demonstrates that the words "issuance, transfers, or exchanges of 
securities" in the same section were used, not in a broad general 
sense, but rather in one closely relating to corporate reorganization. 
In other words, the terms " issuance, transfers, or exchanges of securi- 
ties" were used by Congress to describe certain incidents which nor- 
mally constitute an int, egral part of a corporate reorganization. 
Although the words "make efFective" do not appear in section 267, 
it woul~d seem that the words "issuance, transfer, or exchange of 
securities" are used in that section in the same technical sense as in 
section 77B(f). This view is supported by the following language in 
Report No. 1916, (page 39) of the Senate Committee on the Judiciary, 
dated May 27, 1938: 

Section 297 preserves an exemption from stamp taxes which is presently 
contained in section 77B(f). 

It follows that the issuance of common stock upon the exercise of 
the option warrants to purchase such stock is not exempt from stamp 
tax under section 267 unless such issuance was an incident of the cor- 
porate reorganization; that is, one of the steps necessary to effect the 
corporate reorganization as set forth in the plan confirmed by the 
court. Under that plan the old stockholders were to receive for 
each share of the old common stock one-sixth share of new common 
stock and the option warrant to purchase more common stock under 
the terms therein set forth. The issuance of the fractional shares of 
new common stock and of the option warrants upon the surrender of 
the old common stock certificates were both incidents of the corporate 
reorganization and necessary to make effective the plan of reorganiza- 
tion. The issuance of the common stock upon the exercise of the 
option warrants, which issuance might occur several years after the 
corporate reorganization was an accomplished fact, was not an essen- 
tial step to make the reorganization eIFective. Consequently, the ex- 
emption provisioiis of section 267 of the Bankruptcy Act, as amended, 
do not apply. 

In view of the foregoing, it is held that the issuance of the new 
common stock of the Af C&irporation upon the exercise of the option 
warrants by the holders thereof is subject to stamp tax under section 
1802(a) of the Internal Revenue Code, as amended. 

SECTION 1802(b), AS AMENDED BY SECTION 1 OF THE REVENUE 
ACT OF 1939. — CAPITAL STOCK (AND SIMILAR INTERESTS) — SALES 
AiVD TRANSFERS. 

REom. &7ioxs 71 (1932), AnmcLE 34: Sales or 
transfers subject to tax. 

(Also Article 35(r). ) 

1940-30-10346 
G. C. M. 2216i9 

An individual domiciled in Texas was the registered holder of 
stock at the time of his death intestate, leaving his wife and two 
children surviviug. Uuder the laws of Texas the stock was com- 
munity property. 

Held, the wife and children took legal title to the stock as tenants 
in eommou; that such vestiug of legal title in the wife and children 
was wholly by operation of law aud involved no transfer subject to 
stamp tax; and that the subsequent transfer on the corporation's 
books of their respective interests to their individual names is subject 
to stamp tax based upon the full amount of stock so transferred. 
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An opinion is requested whether the distribution ancl transfer of 
corporate stoclc held as community property by a stockholder who was 
domiciled in Texas at the time of his death intestate, ]caving his wife 
and two children surviving, involved a transfer ot legal title to the. 
stock subject to stamp tax under section 1802(b) of the Internal 
Revenue Code, as amended by section 1 of the Revenue Act of 10, &9. 

The law imposes a stamp tax on all sales or transfers of legal title 
to shares or certificates of corporate stock, with certain exceptions not 
here a pplicable. 

Article 2578 of Vernon's Annotated Texas Statutes provides as 
follows: 

Upon the dissolution of the n&arriage relation by death, all property belong- 
ing to the community estate of the husband and wife shall go to the survivor, if 
there be no child or children of the deceased or their descendants; but if there 
be a child or children of the deceased, or descendants of such child or children, 
then the survivor shall be entitled to one-half of s:&id property, and the other 
half shall pass to such child or children, or their descend;&nts. But such 
descend;&nts shall inherit only such portion of said property as the parent through 
whom they inherit would be entitled to if alive. 

The Texas courts have held in the case of community property that 
the surviving spouse and children become tenants in common. (Carl 
et al. v. Sette~go~t, 211 S. AV. 

& 
506; Spencer v. Petti t, 2 S. AV. (2d), 422. ) 

In Spencer v. Pettit, supra, the court said (page 424): 
Upon the death of Amanda Elizabeth Pettit her one-half of the community 

estate of herself and husband im&nediately veste&i in her childrc. Thereafter, 
in the abs&nce of administration or guar&liauship with partition, the surviving 
husband and children became tcuants in «&mmon of the property 

The Texas law further provides that v hen a, person dies testate or 
intestate his property vests in his legatees or heirs immediately and 
title does not first vest in his persona~l representative. (Article 3814, 
Vernon's Annotated Texas Statutes. ) 

In view of the foregoing, it is the opinion of this office that upon 
the death of the stockholder the le&&al title to the stock vested in his 
wife and two children as t& nants in common, the avife having an un- 
divided one-half interest and each of the two children having an 
undivided one-fourth interest; that the vesting of legal title to such 
interests in the wife and children was wholly by operation of la&v, 

and, therefore, involved no transfer subject to stamp tax (article 
85(r), Regulations 71); and that the subsequent transfer on the books 
of the corporation of the respective interests of the wife and children 
in the stock to their individual nalnes effected a voluntary partition 
of the stock held as tenants in common and involved a transfer of 
legal title thereto subject to stamp tax upon the basis of the full num- 
ber of shares transferred. (MS. 42, C. B. IV — 1, 888 (1M5). ) 

J. P. WXNcHFL, 
Chief 0'ot&mel, Pt&reou of Interr«zl Ee&&e«ue. 

29021t — 41 
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REGULATIGNS 71) ARTIGLE 35: Sales or trans- 
fers not subje~ct to tax. 

1940 — 82-10876 
S. T. 903 

The transfer of corporate stock from the name of a guardian to 
the name of a ward in the State of Kentucky is not subject to stamp 
tax. 

A. dvice is requested whether the transfer of corporate stock from 
the name of a guardian to the name of a ward in the State of Kentucky 
is subject to stamp tax under section 1802(b) of the Internal Revenue 
Code, as amended by section 1 of the Revenue Act of' 1939. 

The law imposes a stamp tax on all sales and transfers of legal 
title to any shares or certificates of corporate stock, with certain ex- 
ceptions not here applicable. The taxability of the transfer of cor- 
porate stock from the name of a guardian to the name of a ward de- 
pends upon whether, under the laws of the jurisdiction, legal title to the 
stock remains i' the v. ard or vests in the guardian at the time of his 
appointment. If under the laws of the ju~risdiction legal title to the 
stock remains in the ward, there is no transfer of legal title when 
the stock is transferred from the name of the guardian to the name 
of the ward. (S. T. 873, C, B. 1988 — 2, 410; S. T. 855, C. B. 1937 — 1, 336. ) 

The Court of Appeals of Kentttcky~ has held that a guardian in that 
State has the custody and control of the ward's personal estate but 
that the legal title to such property remains in the ward during the 
guardianship. (inspire~ v. 8mith (1933), 288 IT. S. , 430, affirming 
decision of the Court of Appeals of Kentucky, 244 Ky. , 68; 50 S. 'g . 
(2d), 64; Department of Public Welfare v. AVe», 255 Ky. , 301, 74 
S. AV. (2d), 329. ) Since in Kentucky the guardian does not acquire 
legal title to the personal property oI his ward by virtue of his appoint- 
ment as guardian, it is held that the transfer of corporate stock from 
the name of a gu~ardian to the name of a ward in that State is not 
subject to stamp tax under section 1802(b) of the Internal Revenue 
Code, as amended. 

REGULATIoNs 71 (1932), AnTIcLE 85: Sales or 
transfers not subject to tax. 

1940 — 30-10345 
S. T. 901 

The transfer of corporate stock from the name of a guardian to 
the name of a ward in the State of New Jersey is not subject to 
stamp tax. 

Advice is requested whether the transfer of corporate stock from the 
name of a guardian to the name of a ward in the State of New Jersey 
is subject to stamp tax under section 1802(b) of the Internal Revenue 
Code, as amended by section 1 of the Revenue Act of 1939. 

The law imposes a stamp tax on all sales and transfers of legal title 
to any shares or certificates of corporate stock, ivith certain exceptions 
not here applicable. 'Where corporate stock is transferred from the 
name of a guardian to the name of a ward, the transfer is subject to 
stamp tax if under the local law the guardian, and not the ward, held 
the legal title to the stock. (S. T. 855, C. B. 1937 — 1. 336; S. T. 873, 
C. B. 1938 — 2, 410. ) 

There is no provision of law or decision by the courts of New Jersey 
which indicates that a guardian in that State acquires legal title to the 
personal property of his ward. Since the guardian in the instant case 
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did not acquire legal title to the stock by virtue of his appointment a, s 
guardian, such title reniaining in the ward during the period of 
p'uardianship, the transfer of the stock from the name of the guard- 
ian to the name of the ward is not subject to stamp tax. 

SECTION 1302(b), AS AMENDED BY SECTIONS 1 AND 402 OF THE REV- 
ENUE ACT OF 1939, AND SECTIONS 209 AND 210 OF THE REVENUE 
ACT OF 1940. — CAPITAL STOCK (AND SIMILAR INTERESTS) — SALES 
AND TRANSFERS. 

REoru. xwzows 71 (1982)) ARTIGLE 85: Bales or 1940 — 52 10585 
transfers not subject to tax. S. T. 911 

The transfer of corporate stock from the name of a guardian to 
the name ot his ward in the State of Georgia, or from the name of 
a minor to the name of his tutor or tutrix in the State of' Louisi- 
ana, is not subject to stamp tax. 

Advice is requested whether the transfer of corporate stock from 
the name of a guardian to the name of his ward in the State of 
Georgia, or from the name of a minor to the name of his tutor or 
tutrix in the State of Louisiana, is subject to stamp tax under section 
1802(b) of the Internal Revenue Code, as amended by sections 1 and 
402 of the Revenue Act of 1989, and sections 209 and 210 of the 
Revenue Act of 1940. 

The law imposes a stamp tax on all sales and transfers of legal title 
to any shares or certificates of corporate stock, with certain excep- 
tions not here applicable. The taxability of the transfer of corporate 
stock from the name of a guardian to the name of a ward depends 
upon whether, under the laws of the jurisdiction, legal title to the 
stock remains in the ward or vests in the guardian at the time of 
his appointment. If under the laws of the jurisdiction legal title 
to the stock remains in the ward, there is no transfer of legal title 
when the stock is transferred from the name of the guardian to the 
name of the ward. (S. T. 855, C. B. 1987 — 1, 8M; S. T. 878, C. B. 
1988 — 2, 410. ) The same rule applies to the transfer of stocl- from 
the name of a ward to the name of his guardian. 

There is no provision of law or a decision by the courts of Georgia 
which indicates that a guardian in that State acquires legal title 
to the personal property of his ward. 

Under article 887 of section 11, Title VIII of the Civil Code of 
Louisiana, the tutor or tutrix for a minor has the care of the person 
and property of the minor, as in the case of a guardian. There is 
no provision of the Code of Louisiana or a decision by the courts 
of that State which indicates that the tutor or tutrix for a minor 
takes legal title to the minor's property. 

Since in Georgia the guardian does not acquire legal title to the 
personal property of his ward, and in Louisiana a tutor or tutrix does 
not acquire legal title to the personal property of the minor, it is held 
that the transfer of corporate stock from the name of a guardian 
to the name of his ward in the State of Georgia, or from the name 
of a minor to the name of his tutor or tutrix in the Stat, e of Louisiana, 
is not subject to stamp tax under section 1802(b) of the Internal 
Revenue Code, as amended. 
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RKGULATIoxs 71 (19M) ) ARTICLE 35: Sales 1940-41 — 10451 
or transfers not subje~ct to tax. 6. C. M. 22815 

Transfer of legal title to corporate stock held by a limited part- 
»crship created unde!. the Uniform Limited Partnership Act of New 
Y!!rk does not result from the death of a limited partner in such a 
partnership or from an assignment of such a partner's interest 
therein, except where the ccrtificaie of part»ership provides that the 
Iinfited partner has an interest in the partnership property. 

An opinion is requested whether a transfer of legal title to cor- 
porate stock held by a limited partnership in the State of New York 
results from the death of a limited partner in such a partnership 
or from an assignment of the interest of such a partner. 

Section 1802(b) of the Internal Revenue Code, as amended by 
sections 1 and 402 of the Revenue Act of 1939 and sections 209 and 
210 of the Revenue Act of 1940, imposes a stamp tax on all sales or 
transfers of legal title to any shares or certificates of corporate stock, 
with certain exceptions not here applicable. 

Section 90 of the Uniform Limited Partnership Act, of Xew York 
(L. 1922, ch. 640; McKinney's Consolidated Laivs of New York, 
Book 88) provides in part that a limited partnership is a partnership 
formed by two or more persons under the provisions of section 91, 
having as members one or more general partners and one or more 
limited partners; and that the limited partners, as such, shall not 
be bound by the obligations of the partnership. Section 91 provides, 
among other things, that the certificate of partnership shall state 
the amounts contributed by each limited partner, the time, if agreed 
upon, when the contribution of each limited partner is to be returned, 
the share of profits or the other compensation by way of income 
which each limited partner shall receive by reason of his contribu- 
tion, and the right, if given, of a limited partner to demand and 
receive property other than cash in return for his contribution. Sec- 
tion 9, '] provides that contributions of a limited partner may be in 
Gas]I or other property but not in services. Section 99 provides that 
a limited partner shall have the right to receive a share of the profits 
or other compensation by way of income and to the return of his 
contribution as provided in sections 104 and 105. Section 105(8) 
provides that in the absence of any statement in the certificate to the 
contrary or the consent of all members, a limited partner, irrespec- 
tive of the nature of his contribution, has only the right to demand 
and receive cash in return for his contribution. Section 108 provides 
that the interest of a limited partner is assignable and that the assignee 
may become a substituted limited partner and have the rights and 
porvcrs of his assicmor. 

In EIan-is v. 3Eun"ay (28 N. Y. , 574, 86 Am. Dec. , 268, 270) it is 
held: 

The interest of Harris [a special partner] in the property of a limited part- 
nership can hardly be said to be an interest in the property of the firm. He 
advanced to the firm a sum of money, which he is entitled to receive back, with 
interest, at the termination of the partnership. He is also entitled to a share 
in the profits. But he is to no further extent the owner of the property. 
L'pon payment of these claims, the property would belong to the general 
parties [sic]. 

In view of the foregoing, it is held that a limited partner in a 
limited partnership created under the Uniform Limited Partnership 
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Act of New York is not a coowner of corporate stock held by such 
partnership, except vvhere the certiiicate of partnership provides 
that such partner has an interest in the p &rtnership property. Con- 
sequently, a transfer of legal title to corporate stock held by such 
a limited partnership does not result from the death of a limited 
partner in such a, partnership or from the assignment of such part- 
ner's interest therein, except where the certificate of partnership 
provides that the limited partner has an interest in the partnership 
property. J. P. WENCIIZL, 

Clue f Coronae/, Bccreeu o f Intel Revenue. 

SECTION 3482, AS AMENDED BY SECTION 1 OF THE REVENUE ACT 
OF 1939. — CONVEYANCES. 

REGULATIoxs 71, AETzcLE 84: What constitutes 
real property determinable by law of State 
~here located. 

1940 — 27 — 10810 
Cr. C. M. 22132 

Under the laws of Louisiana, a mineral deed which convevs the 
absolute property right to oil, gas, or other minerals; an oil, gas, 
or other mineral lease or royalty deed of indefinite duration (such as 
those containing the usual "thereafter" clause); a royalty deed of 
unlimited duration; or an as. ignment of any of such instruments 
constitute conveyances of realty subject to stamp tax under section 
3482 of the Internal Revenue Code, as amended. A royalty deed 
of limited duration wdth respect to such nunerals is not taxable 
as a conveyance of realty, 

G. C, 51. 913 (C. B. V — 2, 255 (1926) ) is revoked in so far as it 
applies to oil, gas, or other mineral deeds, and its application to oil, 
gas, or other mineral leases is limited to such leases executed. 
prior to the eifective date of Act No. 205 of 1938 (Louisiana). 

An opinion is requested whether the instruments hereinafter de- 
scribed affecting oil, gas, and other minerals, and rights thereto, located 
in and under lands situated in Louisiana constitute conveyances of 
realty subject to stamp tax under section 3482 of the Tnternal Revenue 
Code, as amended by section 1 of the Revenue Act of 1939. 

The following types of instruments are presented: 
1) A mineral deed; 
2) A lease or royalty deed of indefinite duration (such as those 

containing the usual "thereafter " clause whereby the lessee or grantee 
may explore for and extract oil and/or gas for a definite period and 
"thereafter as long as oil and/or gas is produced "); 

(8) A royalty deed of unlimited dura(, ion; 
(4) Assigments of the foregoing instruments; 
(5) A royalty deed for a limited period, i. e. , having a fixed time 

for termination. 
The law imposes a stamp tax on any "Deed, instrument, , or v;rit- 

ing * * * whereby any lands, tenements, or other realty sold shall 
be granted, assigned, transferred, or otherwise conveyed to, or vested 
in, the purchaser or purchasers, * * * when the consideration or 
value of the interest or property conveyed, exclusive of the value of 
any lien or encumbrance remaining thereon at the time of sale, exceeds 
$100 ~ * *. " What constitutes "lands, tenetnents, or other realty " 
is determinable by the law of the St. ate ixx which the property is situ- 
ated. (A. rticle 84, Regulations 71. ) 
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It was held in (r. C. M. 913 (C. B. V — 2, 255 (1926)) (syllabus) that- 
lnstruments which purport to convey the absolute property right to oil and 

gas in place in Louisiana, or which purport to lease property in that State with 
the attendant right to extract such oil and gas from the soil and convert the same 
to the use of the lessee, are not conveyances of realty within the meaning of 
Schedule A — o of the Revenue Act of 1924, and are not subject to the stamp tax 
imposed thereunder. 

Act No. 205 of 1988 (Louisiana), approved July 5, 1938, provides in 
part as follows: 

SEcTIoN I, * * ~ That oil, gas and other mineral leases, and contracts 
applying to and affecting such leases or the right to reduce oil, gas or other 
nunerals to possession, together with the rights, privileges and obligations result- 
ing or flowing therefrom, are hereby defined and classified as real rights and 
incorporeal immovable property, and may be asserted, protected and defended 
in the same manner as may be the ownership or possession of other immovable 
property by the holder of such rights, without the concurrence, joinder or con- 
sent of the landowner, and without impairment of rights of warranty, in any 
action or by anv procedure available to the ov ner of immovable property or 
land. 

Szc. 2. That this act shall apply to all such transactions whether entered into 
prior to the passage of this act or not. 

Act No. 205, supra, defines and classifies "mineral leases, and con- 
tracts applying to and atfecting such leases or the right to reduce 
oil, gas or other minerals to posse&sion, together with the rights, 
privileges and obligations resulting or fiowing therefrom, 
as real rights and incorporeal immovable property " * *. " The 
purpose of the statute was to overcome the efFect of the decision of 
the Supreme Court of Louisiana in Gulf Refining Co. of Louisiana v. 
Gfasseil st al. (171 So. , 846, 180 La. , 190) that the holder of a mineral 
lease had not a "real right" in the leased land and therefore could 
not institute successfully a petitory or possessory action. (Allison v. 
3Xaroun, 190 So. , 408; 196 La. , 286. ) Article 5 of the Louisiana, 
Code of Practice defines a petitory action as one u 

hy which he who 
has the property of a real estate, or of a right upon or growing out 
of it, proceeds against the person having the possession, in order 
to obtain the possession of the immovable property, or the enjoyment 
of the rights upon it, to which he is entitled. " Article 45 of the 
code of practice provides that "The petitory action may be brought 
by one who has the ownership only of an undivided part of an 
estate. , or of a real right, to v'hich such an estate is subjected, though 
his ownership may be limited to a certain period, or end by the 
occurrence of a certain event. " 

The court in Gulf Eefn~'ng Go. of Louisiana v. Glassell et a2. , 
supra, stated at page 849: 

We stress the fact that in every instance where the court had squarely before 
it the juridical nature or the proper legal classification of a mineral, oil, and 
gas lease (he conclusion was reached that it was a contract of letting and 
hiring, and therefore did not create a real right in the land, or right of 
servitude on the property. 

The statute, then, in efFect redefined the nature of mineral leases 
and not mineral deeds, since the latter were always considered as 
"real rights" under the law of Louisiana. The court further stated 
at pages 848 — 850; 

On the other hand, in all those cases in which there had been a sale or 
conveyance of the mineral rights or a sale or conveyance of the land, with 
reservation of the mineral rights, this court held that the legal effect produced 
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by such a transfer was a right of servitude on the realty or a real right in 
the land. [Citing eases. ] 

Oil and gas are fugitive minerals, and the owners of the land which contain 
such deposits are not the owners of the oil and gas uni. il they reduce the 
fugitive minerals to actual possession. The owners of land have a real right 
in their property to go upon it aud explore it for these minerals, iu order 
to gain ownership thereof by securing possession of them. [Citing cases. ] 
They may sell this real right separate from the fee of the realty, or r& serve 
this real right when they sell the land, and, in both instances, a real right 
in the land exists. They may lease this right to a third person who obta. ius 
thereby a persoual right. 

The effect of Act No. 205, supra, , was to place the leasing of the 
right referred to above in the same category as a sale or reservation 
of the right. The question then arises whether such real right in 
the land or right of servitude on the realty is within the meaning 
of the phrase "lands, tenements, or other realty" as used in sec- 
tion 3482, supra. In this connection it is to be observed, as hereto- 
fore pointed out, that under the present status of the Louisiana law a 
mineral deed and a mineral lease are in the same category for the 
purpose of determining this question. 

In 6. C. M. 11732 (C. B. XII — 1, 439 (1933) ) it was held: 
The terms "lands, tenements, or other realty, " as used in the statute, clearly 

means that estate or iuterest in land known as real property, which must be 
an estate for life or greater estate. Any less estate, as for a uun&ber of years, 
does not amount to a fee but is a chattel real, or personal property. 

In 6. C. M. 20898 (C. B. 1938 — 2, 414) it was held that a grant of 
perpetual f]owage rights to the United States with respect to lands 
in Louisiana constituted a conveyance of realty subject to stamp tax. 
That memorandum reads in part as fo]lows: 

In Louisiana, where the civil law, as distinguished from the common law, 
prevails, an easement is called a servitude, and servitudes are of two general 
classes — real or predial servitudcs and personal servitudes. The real or predial 
servitude takes the place of the common-law appurtenant easement and is so 
called because it is attached to another estate. The personal servitude takes 
the place of the common-law easement in gross and is so called because it at- 
taches to a person, not to another estate. It is immaterial whether the servi- 
tude described in the deed be considered a real or a personal servitude. In 
either case it is an interest in real property and a real obligation (as dis- 
tiuguished from a personal obligation of the grantor), and it is to last forever. 
(See Frost-Johnson Lumber Co. v. SalHng's Keirs (La. , 1922), 91 So. , 207, 
214, 245. ) 

The court in Frost-Johnson Lumber Co. v. Sullin&7's Heirs, supra, 
stated at page 245: 

As to the nature of the right reserved [mineral reservation] we liken it to 
the right to draw water from another's land; and that is a right of servitude. 

In S. T, 860 (C. B. 1937 — 1, 341) it was held that a deed conveying 
water rights in California, the local law construing same as a servi- 
tude, was subject to stamp tax. See also 6. C. M. 13035 (C. B. 
XIII — 1, 427 (1934) ), wherein it was held that a "servitude or ease- 
ment is, generally, an incorporeal hereditament, and as such consti- 
tutes an interest in real property" and that a deed conveying such a 
right in perpetuity is subject to stamp tax. 

With respect to royalty deeds, the Supreme Court of Louisiana in 
Pineemt et al. v. BuPoek ef cl. (187 So. , 35, 192 La. , 1) held: 

The reservation in controversy here [royalty] as shown hereinabove, is a 
real obligation in favor of the plaintitfs, their heirs or assigns, and in our 
opinion is a species of real right 
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The royalty reservation in that case was by the terms of the instru- 
ment of unlimited diiration. See also Summers, Oil and ( as, volume 
3, section 578, page 366, wherein it is stated: 

State and Federal courts in Louisiana have held that the lessor's royalty 
interest under an oil and gas lease is an interest in land and real property 
which may be conveyed in whole or in part. 

In view of the foregoing, it is the opinion of this once that, under 
the laivs of Louisiana, mineral deeds which convey the absolute 

roperty right to oil, gas, or other minerals; oil, gas, or other mineral 
eases or royalty deeds of indefinite duration (such as those contain- 

ing the usual "thereafter" clause); royalty deeds of unlimited 
duration; or an assignment of any of. the foregoing instruments, con- 
stitute conveyances of realty subject to stamp tax under section 3482 
of the Internal Revenue Code, as amended; and that a royaltv deed 
of limited duration with respect to such minerals is a chattel real 
or personal property and is not taxable as a conveyance of realty. 

G. C. M. 913 (C. B. V — 2, 255 (1926) ) is revoked in so far as it 
applies to oil, gas, or other mineral deeds, and its application to oil, 
gas, or other mineral leases is limited to such leases as were executed 
prior to the effective date of Act No. 205 of 1938, supra. 

J. P. WENCIIEL, 
Chief Counsel, Bureau of Interna/ Revenue. 

SECTION 3482, AS AMENDED BY SECTION 1 OF THE REVENUE ACT 
OF 1939, AND SECTIONS 2D9 AND 21D OF THE REVENUE ACT OF 194D. — 
CONVEYANCES. 

REGULATIONS 71 (1932), ARTicLE 84: What con- 
stitutes real property determinable by law of 
State v here located. 

1940-50 — 10521 
G. C. M. 22393 

An oil, gas, or. other mineral lease or a royalty deed covering 
lands in Louisiana, regardless of the date of execution or whether 
of definite or indefinite duration, or an assignment of any such 
instrument, constitutes a conveyance of realty subject to stamp tax 
under section 3482 of the Internal Revenue Code, as amended. 

G. C. )ah 22132 (page 333, this Bulletin) modified, 
G, C. 5l. 913 (C. B. V — ", 255 (1926) ) revoked. 

An opinion is requested whether an oil, gas, or other mineral lease 
or a royalty deed covering lands in Louisiana, whether of definite or 
indefinite duration, or an assignment of any such instrument, consti- 
tutes a conveyance of realty subject, to stamp tax under section 3482 
of the Internal Revenue Code, as amended by section 1 of the Rev- 
enue Act, of 1939, and sections 209 and 210 of the Revenue Act of 
1940. The question is presented in connection with a request, for 
reconsicleration of G. C. M. 22132 (page 333, this Bulletin) . 

The law imposes a stamp tax on any "Deed, instrument, or writ- 
ing * ~ * ~hereby any lands, tenements, or other realty sold 
shall be granted, assigned, transferred, or otherwise conveyed to, or 
vested in, the purchaser or purchasers, * * * when the consid- 
eration oi value of the interest or property conveyed, exclusive of the 
value of any lien or encumbrance remaining thereon at the time of 
sale, exceeds $100 * * ~. " What constitutes "lands, tenements, 
or other realty" is determinable by the law of the State in which 
the property is situated. (Article 84, Regulations 71. ) 
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In G. C. IL 22&132, supra, it was held (svllabus): 
Voder the laws of Louisiana, a mineral deed which eonvevs the absolute 

propertv right to oil, g;!s. or other minerals; an oil, gas, or other mineral lease 
or rovaltv deed of iudefinite duratiou (such as those contaiuing the usual 
"thereafter" clause); a royaltv deed of uulimited duration; or an;!ssignment 
of auy of such instrnments constitute conveyances of realty subject to stau!p 
tax under sectiou 3482& of the Iuternal Etevenne Code, as amended. A rovalty 
deed of limited duratiouwith respect to such minerals is not taxable as a 
convevanee of realty. 

G. C. K. 913 (C. B. V — 2. 2 &3 (1926) ) is revoked in so far as it applies to oil, 
gas, or other miueral deeds. and its application to oil. gas, or other mineral 
hn! es is limited to such leases executed prior to the etYective date of Act iso. 
205 of 1938 (Lonisiana). 

Subsequent to the rendition of G. C. AI. 22182. the Supreme Court 
of Louisiana, in T&fno» v. , i&t& f O&7 Co. (1!h& La„248, 196 So. , 886), 
considered the effect of Act Xo. 205 of 1938 (Louisiana), approved 
July 5, 1938. The following appears in the opinion of the court: 

This court has eonsisteutlv applied the eodal provisious, whenever possible, 
to oil and gas leases for n!auy years. EIaviug deeliued to enact laws for 
the rem&lation of the oil industry and, particularly, having declined to adopt 
a mineral code, the le. islature has placed the stan&p of approval npou the 
system of interpretatiou of oil aud gas coutracts v. hich this court has 
followed for so mauy years. Only a few situations have arisen which the 
lawmaker h;!s seen fit to correct, the priucipal one being the want of an 
adequate re&uedy iu the oil aud gas lessee to protect or assert his rights, 
without concurrence of h!s lessor, «s dealt with by this court iu Gulf Refi»i»g 
C &. of Louisiana v. Glassell (1S6 La. . 190, 171 So. , 846). In that case it was 
held that a lessee of the usual mineral or gas aud oil lease can not, in his 
own right or narue, institute a petitory or possessory action, as he has no real 
right in or servitude on the leased land. 

This defect or deficieucy in procedure was provided for bv the passage 
of Act 2(6 of 193S. (Allino» v. 31aronn. 193 La. . 286, 190 So. , 40S. ) 

Act 205 of 193S, although it declarts that rights created bv an oil and gas 
lease shall be "f»ro& pnreal in&morable p&operty, " simply supplied a uan!e 
for those characteristics which thi. court has declared nmnv tiu!es were 
inherent in such agreements; '(»corporeal immovable prope&'ty" beino merely 
a svnonvm for ' incorporeal real right, " or a real servitude imposed upon the 
land leased in favor of the lessee. 

9 ithout expres. iIlg an opinion as to whether the Supreme Court 
of Louisiana in effect overruled it= decision in Cuff Picfr&i»rf Co. Of 
Lottuiana v. Glcu8eQ (186 La. , 190, 1&1 So. , 846), in which it was 
held that a mineral lease did not create a real right in the land, 
or a right of servitude on the property. but only a personal right, 
this once will follow the Louisiana Supreme Court's constructioII of 
Act 205, supra. , and its characterization of a mineral lease in deter- 
mining what constitutes "lands, tenements, or other realty" for 
purposes of the Federal stanlp tax. (Article 84& Regulations 71. ) So 
doing, it appears that Act 205 is only procedural in purpose but that 
a lnineral lease, even without A. ct 205, confers a, real servitude on 
the leased land in favor of the lessee. It follows that G. C. IL 
22132, supra, should be modified in so far as its application v-as 

limited to mineral leases executed after the effective date of Act 
205. In other words, if G. C . '&L 22132, supra, is otherwise correct, 
it, follows that that opinion should be applied to mineral leases 
without regard to the date of their execution, and that G. C. &I. 

918, supra, should be revoked in its entirety. 
The contention has been advanced that an oil, gas, or other mineral 

lease is, under the law of Louisiana, only a contract of lettinq and 
hiring and that, consequently', the Federal stamp tax is inappllcabla 
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to such leases. This position is predicated on the language of section 
848" of the Internal Revenue Code, which imposes a tax on any " deed, 
instrument, or writing * * * whereby any lands, tenements, or 
other realty sold shall be granted, assigned, transferred, or otherwise 
conveye!1 to, or vested in, the purchaser or purchasers. " Admittedly, 
if the contract involved is only a "lease" of real property, it is not 
subject to tax. (Article 108, Regulations 71. ) However, this ques- 
tion is so interwoven with the proposition that it must be "lands, 
tenements, or other realty" which are sold in order to make the stamp 
tax applicable that both should be considered together, bearing in 
mind that the determination of the question as to what constitutes 
"lands, tenements, or other realty" is to be determined by the law of 
Louisiana. 

It is recognized that in certain cases and for certain purposes the 
Supreme Court of Louisiana has characterized a mineral lease as a 
contract of "letting and hiring" (Gulf Befzning Co. of Louisiana v. 
GlasseP, supra; Gulf Befzning Co. of Louisiana v. ITayzze (188 La. , 
555, 70 So. , 509) ), and has indicated that it will treat mineral leases as 
"leases" and will apply to them the codal provisions applicable to 
ordinary leases, in so far as they may be, until the legislature of 
Louisiana shall have passed laws specifically applicable to the industry 
of mining. (Spenoe v. Lucan, 188 La. , 768, 70 So. , 796; Logan v. State 
Gravel Co. , 158 La. , 105, 108 So. , 526; Tyson v. Bur f Oil Co. , supra. ) 
On the othe~ hand, there are decisions by the Supreme Court of Louisi- 
ana a. nd the Federal courts hoMing that under the Louisiana law a 
mineral lease is a conveyance of an interest. in real property. In this 
connection see 18 Tulane Law Review, 416, citing and explaining the 
following cases: B!res v. Gulf Befzning Co. of Lozzisz'ana (188 La. , 
j 78, 62 So. . 628); Cooke v. Gulf Befining Co. (185 La. , 609, 65 So. , 758); 
TTan by v. 1'exas Co. (140 La. , 189, 72 So. , 988); Vabors Oil cf, Gaz Co. v. 
Louzsz'ana Oil Eeftning Co, (151 La. , 861, 91 So. , 765); b'ha!z v. 5f'atson 
(151 La. , 898, 92 So. , 875); noble v. Plozzf (154 La. , 429, 97 So. , 599); 
ll'iley v. T)azis (164 La. , 1090, 115 So. , 280): Boekmz'P v. LVixon (182 
I a. , 597. 162 So. 191); Payne v. IVaimsley (185 So. 88). 

In TT'amilton v. Glossell (57 Fed. (2d), 1082) the United States 
Circuit, Court of Appeals for the Fifth Circuit stated that, : " They [oil 
and gas leases] are likewise immovable property in Louisiana. " In 
ztngiehiodo v. Cerami (28 Fed. Supp. , 720) the United States District 
Court for the District of Louisiana held that, : "An oil and mineral 
lease, or a royalty interest, is an interest in real property and is gov- 
erned by the same rule as that which governs property rights. " In 
3Iunn v. Wadley (192 La. , 874, 189 So. , 561) the Supreme Court of 
Louisiana had before it a case where an Arkansas corporation solcl 
land in Louisiana, reserving the mineral rights for 85 years. Later. 
the corporation dissolved. One of its stockholders v-as a minor. The 
question was whether the prescriptive period had been suppencled 
beca»sc of the minor involved. Under the Arkansas law, the property 
of a clissolved corporation goes to the stockholders. In Louisiana it 
does not. In determining which law should govern, the court, stating 
it to be immaterial whether the rights reserved under the deed were 
a lease or a mandate coupled with an interest. , helcl: "But the mineral 
right that is in contest in tlnis case is not personal property but real 
es~tate, and hence the law of Louisiana is the law which governs the 
transfer of the title. " 
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Article 731 of the Louisiana Civil Code, which deals with real servi- 
tudes, provides as fol]ows: 

It is not sufficient to be an own& r in order to establish a servitude, one must 
bc master of his rights and have the power to alienate; for the creation. of a 
serrqt»&1» 'ia an aiic»ation of a part of the properfih 

Thus minors, married women, persons interdict«&l, can not establish se~ viiuf les 
on their estates, except according to the forms prescribed for the alienation of 
their property. [Italics supplied. ] 

Article 817, Mf'd. , provides: 
The express release must be made in writing, and is confined to what is 

clearly express in the act containing it, because one is not easily presumed to 
have renounced his right. 

Besides, the owner who makes the release must be capable of disposing of im- 
movables; this fefease of a servitude being a real aiic»atioa. [Italics supplied. ] 

The case of Barthold v. Dover (153 So. , 49), involving the question 
of whether a tax deed carries the whole ownership of the land where 
there is a mineral deed outstanding, is pertinent. The Circuit Court of 
Appeals of Louisiana for the Sec~ond Circuit in that case, after stat- 
ing the rule that "mineral ri hts constitute a servitude or mere right 
to go upon the land and explore for and reduce to possession min- 
erals, " held as follows: 

Unquestionably, a tax sale transfers the whole ownership of the property 
where there has been no dismemberment of the title prior to the sale. A sale of 
mineral rights constitutes such a dismemberment of the ownership and is a 
transfer of one of its material elements * ~ " and amounts to a partial 
alienation of property. 

Under the Louisiana Civil Code, unlike the common law, the 
character of the estate transferred is not determined by its tenure, 
The only estates in land recognized by the law of Louisiana are "(1) 
simple ownership of the soil; and (2) servitude thereon (including 
usufruct). * * "' no individual is free to establish any othe~r 

estate therein, u hether by v-ill or by contract. * * " such inhibi- 
tion against the establishment of novel estates and new tenures is con- 
formable to general law, and a nratter of high public policy. " 

( Wentple 
v. /Vardon OQ ck Gas Co. , 154 La. , 483, 97 So. , 666. ) Since under the 
laws of Louisiana, tenure does not determine the nature o) the estate 
conveyed, arid since article 84 of Regulations 71 provides that, "what 
constitutes ' lands, tenements, or other realty ' is determinable by the 
law of the State wherein the property is situated, " it, is concluded that 
oil and gas leases and royalty deeds of definite duration covering lancls 
in Louisiana are not distinguishable from such instruments of in- 
definite duration. Under this theory, it, is immaterial whether the 
estate created be of definite or indefinite duration. 

In view of the foregoing, it is the opinion of this nice that an oil, 
gas, or other mineral lease or a royalty deed covering lands in Louisi- 
ana, regardless of the date of execution or whether of defini[e or in- 
definite duration, or an assignment of any such instrument, constitutes 
a conveyance of realty subject to stamp tax under section 3482 of the 
Internal Revenue Code, as amended. 

Cx. C. M. 22132, supra, is modified to the extent that it is inconsistent 
with this opinion, and 6. C. M. 913, supra, is revoked. 

J. P. AVxw cIIKL, 
Chief Counse/, Bijreau of Intefvicd Revenue. 
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PLAYING CARBS. 

SECTION 1807, AS AMENDED BY SECTION 215 OF THE REVENUE ACT 
OF 1940. 

REGULATIONS 66 (1933), ARTICI. E 8: Tax on play- 
ing cards. 

ARllcI. E 19: Imported playing cards. 

1940-81-10364 
T. D. 4987 

TITI E 26 — INTERNAL REVENUE. — CIIAPTER I, Si'BCHAPTER C;, PART 805; 
SUBCHAPTElt E, PART 465, Sl, BI'AltT B. — TAX ON PLAYlNG CARDS. 

Iuci ease of rate of tax under section 1807 of the Internal Revenue 
Code, as amended by the Revenue Act of 1940. 

TREASURY DEPARTMENT) 
OFFICE OF COMlvIISSIONER OF INTERNAL REVENUE) 

Washington. , D. C. 
I'o CoOeotors of Internal Zevenfte and Others Coneernedf 

In order to conform Regulations 66 (Part 305, Title 26, Code of 
Federal Regulations), relating to the tax on playing cards under 
the Internal Revenue Code, to section 215 of the Revenue Act of 
1940 (Public, No. 656, Seventy-Sixth Congress, third session), ap- 
proved June 25, 1940, amending section 1807 of the Internal Revenue 
Code, such regulations, but only as prescribed and made applicable 
to the Internal Revenue Code by Treasury Decision 4885, approved 
February 11, 1939 [C. B. 1939 — 1 (Part 1), 396] (Part 465, Subpart 
B of such Title 26, 1939 Supp. ), are amended as follows: 

Immediately prior to article 8 [section 305. 8] there are substituted 
for the quotations of law shown, a heading and quotation of section 
1807 of the Internal Revenue Code and a heading and quotation of 
section 215 of the Revenue Act of 1940, as follows: 

Section 1807 of the Internal Revenue Code. 

SEC. 1807. PLAYING CARDS. 

Upon everv pack of playing cartls containing not more than fifty-four 
cards, manufactured or imported, and sold, or removed for consump- 
tion or sale, a tax of 10 cents per paclu This tax shall be iri addition 
to any import duties iniposed on such articles of foreigu manufacture. 

Section 215 of the Revenue Act of 1040. 

SEC. 215. PIAYINr. CARDs. 

Section 1807 of the Internal Revenue Code is amended bv inserting 
"(a) GENERAL RULE. —" before the first paragraph and inserting at the 
end thereof the following new subsection: 

"(b) DEEENSE TAx FQR Flvx YEARs. — In lieu of the rate of tax sPecified 
in subs& ction (a), the rate of tax for the period after June 30, 1940, aud 
before July 1, 1945, shall be 11 cents. " 

The first paragraph of article 8 is amended to read as follows: 
AR'r. 8. Tax on p/aging cares. — Prior to July 1, 1940, and after June 30, 1945, 

thc rate of tax on playing cards is 10 cents per pack containing not more than 
54 cards. For the period July 1, 1940, to June 30, 1945, inclusive, the rate of 
tax is 11 cents ori each such pack. Each additional 54 cards or fraction 
thereof in a pack coristitutes a new pack on which tax must be paid. For exam- 
ple, if a paclr contains 120 cards it must be considered as constituting three packs, 
two packs of 54 cards and one pack of 12 cards, and each such pack is 
subject to tax at the rate in effect when liability is incurred. 
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Immediately prior to article 19 [section 305. 19] there are substi- 
tuted for the quotations of law shown, a he:lding and quotation of 
section 1807 of the I»ternal Reve»ue Code and a heading and quota- 
tion of section 015 of the Revenue Act of 1940, as follows: 

Section 1807 of the Internal Revenue Code. 

Szc. 1807. I'LAYING ( ARns. 

Upon every pack of playing &arcls containing not more than fifty-four 
cards, manufactured or imported, and sold, or removed for consumption 
or sale, a tax of 10 cents per pack. This tax shall be in addition to auy 
import duties imposed on such articles of foreign manufacture. 

Section 215 of the Revenue Act of 1040. 

Szc. 1807. PI. AYIN0 CARns. 

Section 1807 of the Internal Revenue Code is amencled by inserting 
"(a) CENERAL Rol~. —" before the first paragraph and inserting at the 
end thereof the following new subsection: 

"(b) DEl'ENsE Tax FoR FIYE YEARs. — Iu lieu of the rate of tax speci- 
fied in subsection (a), the rate of tax for the period after Juue 30, 
1940, and before July 1, 1945, shall be 11 cents. " 

The first paragraph of article 19 is amended to read as follows: 
ART. 19. Imported, pla!Iing cards. — (a) Liabfiity to faa. — Prior to Iuly 1, 1940, 

snd after June 30, 1945, playiug cards imported from forci n countries must be 
tax-paid at the rate of 10 cents per pack of not more thau 54 cards. For the 
period July 1, 1940, to June 30, 19-15, inclusive, the rate of tax is 11 cents ou each 
such pack. Such tax is in addition to any import duty aud a»1st be p;&id by 
afiixing the required stamps prior to release of the cards from customs custody. 

(This Trea. sury decision is prescribed pursuant to section 1807 of 
the Internal Revenue Code, as alnenf led by section 215 of the Revenue 
Act of 1940, and sections 1885 and 8791 of such Code (53 Stat. , 904& 
467). ) 

TIMOTHY C MOONEY1 
Acting Commissioner of Interna/ Eevenue. 

Approved July 18, 1940. 
JOHN L. SULLIVAN& 

Acting 8ecretary of the Treastfry. 

(Filed with the Division of the Federal Register July 22, 1940, 11. 58 a. m. ) 
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FIRE ARMS. 

IXTKRXAL REVEXUE CODE. 

SECTION 2733. — DEFINITIONS. 

REouLATIONs 88 (1934), AnmcLE 20: Meaning 
of terms. 

1940-42-10456 
S. T. 908 

A I. uger or Mauser pistol e&luipped with a lug, spur, slot, or other 
device for the attachment of a shoulder stock is a "firearm" 
within the !neaning of section 2733(a) of the Internal Itevenue 
Code. 

Advice is requested whether a Luger or Mauser pistol equipped 
with a lug, spur, slot, or other device for the att;ichment of a. shoulder 
stock is a "firearm" within the meaning of section 2733(a) of the 
Internal Revenue Code, which provides in part as follows: 

The term "flrearm" means a shotgun or rifle having a barrel of 
less than 18 inches in lengi. h, or any other weapon, except a pistol or revolver, 
from which a shot is dischur "ed bv nn explosive if such weapon is capable 
of being concealed on the person 

It is the evidei!t purpose of. the law to subject to its provisions 
every weapon held out as and adapted to use as a "firearm, " as de- 
fined in the above-quoted provisions of section 2788(a), even though 
it, may be capable of other use. (S. T. 788, C. B. XIII — 2, 436 (1984) . ) 
A pistol equipped with a lug, spur, slot, or other device for the 
attachment of a shoulder stoclc can not. properly be classed as a 
mere pistol. It is clearly a "weapon * "' " from which a shot 
is discharged by an explosive" and "is capable of being concealed 
on the person. " Furthermore, it is adapted to use as a firearm. 

It is heir& that a Luger or Mauser pistol equipped with a lug, spur, 
slot, or other device for the attachnient of a, shoulder sto&k is a 
"firearm" within the meaning of section 2738(a) of the Internal 
Reve!iue Code. 

Ender the provisions of section 2780(a) of the Internal Revenue 
Code any firearm which has at any time been transferred in viola, - 
tion of the applicable provisions of law is subject to seizure and 
forfeiture. 

It appears that pistols equipped as above state&1 have. been trans- 
ferred without compliance with the provisions of law applicable to 
firearms, such pistols not having been considered "firearms" within 
the meaning of the law. Any such pistol reported after the publi- 
cation of this ruling to have been so transferred v& ithout any intention 
of violating any la~w will not be seized and forfeited if the owner or 
possessor of the pistol within a reasonable time removes the lug, 
spur, or other &levice or fills in the slot, as the case mey be, ancl 
presents the pistol to the collector of internal revenue for inspection. 
Any such pistol which is not. so altered and presented will be subject. 
to seizure and forfeiture and the. owner or possessor thereof will be 
subjected to the prese! ibed penalties. 
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FLOOR STOCKS TAX ON CIGARETTES. 

SECTION 2005, AS ADDED RV SECTION 212 OF THE REVENUE ACT OF 
1940. — FLOOR STOCKS TAX. 

1940 — 29 — 10332 
Mim. 5006 

Procedure respecting the filing of returns a»d payment of the 
tax imposed by section 2005 of the luterual Revenue Code ou fioor 
stocks of cigarettes held for sale ou July 1, 1040. 

TREASURY DEPARTMEN T, 
OFFICE OF COMMISSIONER OF INTERNAI. REvENUE 

Wash~'ngton, D. C. , June 89, 19~~0. 

Collectors of Internal, Eevenue ared Others Concerned: 
Section 2005 of the Internal Revenue Code (as added by section 

212 of the Revenue Act of 1940, approved June 25, 1940) imposes a 
floor stocks tax on small and large cigarettes held by any person 
for sale on July 1, 1940. Pending the issuance of regulations and 
further instructions Icgarding the adnrinistration of this tax, the 
instructions contained herein are to be followed: 

1. Lato. — Section 212 oi the Revenue Act of 1940 reads as follows: 
Szc. 212. Cr»ABErrzs. 

Subchapter A of Chapter 15 of the Internal Revenue Code is 
amended by inserting at the end thereof the following new sections: 
"SEc. 200-1. DzvzNBE TAx Poa FrvE YEABS. 

"In lieu of the rates of tax specified in section 2000(c) (2), the 
rates of iax for the period after June 00, 1840, and before July 1, 
1945, shall be $3. 25 aud $7. SO, respectively. 
"Szc. 2005. Fnooa Srocxs TAx. 

"(a) Fnooa Sroczs TAx. — Upon cigarettes subject to tax under sec- 
tion 2000(c) (2) which on July 1, 1040, . are held by any person for sale, 
there shall be levied, assessed, collected, and paid a floor stocks tax at 
a rate equal to the increase in rate of tax made applicable ta such 
articles by section 2004. " (b) RETUBNS. — Every person required by this section to pay any 
floor stocks tax shall, on or before August 1, I!340, under such regu- 
lations as the Commissioner with the approval of the Secretary shall 
prescribe, make a return and pay such tax, except that in the case 
of articles held by manufacturers and importers the Commissioner may 
collect the tax with respect to all or part of such articles by means 
of stamp rather than return, and in such case may make an assess- 
ment against such manufacturer or importer having tobacco tax 
stamps ou hand July 1, 1840, for the difference between the amount, 
paid for such stamps and the increased rates speciiicd iu section 2004. " (c) LAws AppurcABLEL — All provisions of law, including penalties, 
applicable in respect of the taxes imposed by section 2000 shall, insofar 
as applicable and not incousistent with this section, be applicable with 
respect to the floor stocks tax imposed by subsection (a). " 

2. Lv'abi7ity for tire tm. — All persons holding cigarettes for sale 
at the 6rst moment of July 1, 1940, are liable to the tax. The tax 
is imposed on the holding of such articles and not on the actual 
sale. Cigarettes are regarded as held for sale by the owner thereof 
on J'uly 1& 1940& although they may be at that time in transit to 
the owner or in a warehouse, storeroom, or distributing depot of the 
owner. 
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In the case of manufacturers, a tax is also imposed on unattached 
cigarette stamps held at the first moment of July 1, 1940, purchased 
at tlie rates of tax in effect prior to July 1, 1940. 

Form 187 is prescribed as the return form for persons other than 
manufacturers and Form 188 as the return form for manufacturers. 

8. Eufe of tax. — The rates of tax are: 
Small cigarettes — 25 cents per thousand. 
I. arge cigarettes — 60 cents per thousand. 

4. Inventory. — (a) 6"-energy/. — Except as to unstamped cigarettes 
held by manufacturers, every person liable to the tax shall promptly 
make an itemized inventory of' all cigarettes held for sale at the 
first momeiit of July 1, 1940. The inventory shall be prepared in 
accordance with the inv~entory schedules on the back of Forms 187 
and 188. 

Persons holding cigarettes at more than one location shall prepare 
in triplicate a separate inventory for each such location. One copy 
shall be retained on the premises, one copy shall be forwarded to 
the taxpayer's principal place of business, and one copy shall be 
forwarded to the collector of internal rev~enue for the district in 
which the particular premises are located. 

The copy of each separate inventory forwarded to the collector 
of internal revenue shall show the taxpayer's name, the location of 
the particular premises for which the inventory is made, and tbe 
name and address of the principal office from which the consolidated 
return and inventory will be filed. (See paragraph 5 hereinafter. ) Separate inventories which have been forwardecl to the taxpayer s 
principal place of business shall there be consolidated into a single 
inventory for the purposes of return and payment of tax. 

(0) 3fann jacturevs. — In addition to preparing inventories of 
stamped cigarettes, manufacturers shall prepare inventories of unat- 
tached cigarette tax stamps held or in transit from the collector or a 
stamp deputy at the first moment of July 1, 1940, purchased at rates 
of tax in efFect prior to July 1, 1940. Such stamp inventories shall 
be prepared and handled in the same manner as cigarette inventories. 

Retnvv, and payment of tax, — (a) Genera/. — Floor stocks tax 
return and inventory of cigarettes and unattached cigarette tax 
stamps shall be made in duplicate on the form prescribed and shall 
be filed with the collector of iiiternal revenue for the district in which 
is located the taxpayer's principal place of business on or before 
August 1, 1940, accompanied by remittance of the tax due. 

V~here a taxpayer holds cigarettes at more than one location and 
separate inventories have been prepared, as required by paragraph 
4, the copies of the separate inventories shall be retained by the tax- 
payer at his principal place of business and shall not be filed with 
the consolidated tax return and inventory. 

(5) 3fanufucturers. — The return of manufacturers shall include 
stamped cigarettes and unattached cigarette stamps but shall not 
include unstamped cigarettes. The fioor stocks tax applicable to 
unstamped cigarettes held at the flrst moment of July 1, 1940, will 
be paicl by atfixing to such cigarettes tax stamps paid for at the rate 
of $3. 25 per thousand in the case of small cigarett, es and $7. 50 per 
thousand in the case of large cigarettes. Tax paid by stamp in this 
manner will thus include the manufacturers' tax at the old rates of 
$8 per thousand and $7. 20 per thousand, respectively, plus the floor 



345 [Regs. 8 (1934), Arts. 194 — 200. 

stocks tax of 25 cents per thousand and 60 cents per thousand, 
respectively. 

6. Cigarettes in customs custody and control. — No return and in- 
ventory shall be filed with respect to cigarettes in customs custody 
and control at the first moment ol July 1, 1940. As in the case of 
unstamped cigarettes held by manufacturers, the fioor stocks tax 
applicable to such cigarettes will be paid by affixing at the time of 
removal tax stamps p~aid for at the rate of $8. 25 per thousand in the 
case of small cigarettes and $7. 80 per thousand in the case of large 
ci arettes. (See subparagraph (6) of paragraph 5. ) 

. Penalty and interest. — The penalty and interest provisions of 
sections 2156, 8612, and 8655 of the Internal Revenue Code are ap- 
plicable to the cigalette floor stocks tax. 

Correspondence in regard to the procedure described herein shall 
refer to the number of this mimeograph and to the symbols MT: T. 

GUY T. HELVERING, 
Commissioner. 

REGUI ATIONS 8 (1984), ARTIcLEs 194 — 200 (added). 1940 — 88 — 10888 
T. D. 4997 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, PART 140; 
SUBCHAPTER E, PART 465, SUBPART B. 

Regulations 8, as amended, relating to taxes on tobacco products, 
etc. , as made applicable to the Internal Revenue Code by Treasury 
Decision 4885 [C. R. 1939 — 1 (Part 1), 390], amended. 

TREASI:RY DEPARTMENTI 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington, D. C. 
To Collectors of Infernal Revenue and Others Concerned: 

Regulations 8 (revised November, 1984) [Part 140, Title 26, Code 
of Federal Regulations], but only as prescribed and made applicable 
to the Internal Revenue Code by Treasury Decision 4885, approved 
February 11, 1989 [C. B. 1989 — 1 (Part 1), 896] tPart 465, Subpart B 
of such Title 26, 1989 Sup. ], are amended as follows: 

Article 194 [section 140. 194, Title 26, Code of Federal Regulations] 
is renumbered as article 200 tSection 140. 200]. 

Immediately following article 198 [section 140. 198] the following 
new Chapter XV is added: 

CIIAPrzz XV. 

FI OOR STOCKS TAX 0;s( CIGARETTES. 

SEo. 212. CroAzxrrs. (RzvzNvz Acr oz 1940. ) 
Subchapter A of chapter 15 of the Internal Revenue Code is a. mended 

by inserting at the end thereof the following new sections: 
" Szc. 2004. DEFEIvsz TAx Eon I rvz YEAzs. 

"In lieu of the rates of tax specified in section 2000 (c) (2), the rates of 
tax for the period after June 30, 1940, and before July 1, 1945, shall 
be 83, 25 and $7. 80, respectively. 

290217' — 41 — 22 
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"SEc. 2005. Fz. ooa SrocKs T~x. 
"(a) Ploor stocks tax. — Upon cigarettes subject to tax under sec 

tion 2000 (c) (2) which on July 1, 1940, are held by any person for sale, 
there shall be levied, assessed, collected, and paid a floor stocks tax at 
a rate equal to the increase in rate of tax made applicable to such 
articles by section 2004. 

"(b) Returns. — Every person required by this section to pay any 
fioor stocks tax shall, on or before August I, 1940, under such regu- 
lations as the Commissioner with the approval of the Secretary shall 
prescribe, make a return and pay such tax, except that in the case 
of articles held by manufacturers and importers the Commissioner 
may collect the tax with respect to all or part of such articles by means 
of stamp rather than return, and in such case may make an assess- 
ment against such manufacturer or importer having tobacco tax stamps 
on hand July 1, 1940, for the diiference between the amount paid for 
such stamps and the increased rates specified in section 2004. "(c) Laws applicable. — All provisions of law, including penalties, 
applicable in respect of the taxes imposed by section 2000 shall, insofar 
as applicable and not inconsistent with this section, be applicable with 
respect to the iioor stocks tax imposed by subsection (a). " 

Am. 194 [Section 140. 194]. Scope of tax. — The floor stocks tax under 
section 2005 of the Internal Revenue Code is imposed upon all cigarettes, 
whether large or small, which on the first moment of July 1, 1940, are held 
by any person for sale. The tax applies without regard to where the ciga- 
rettes are held. Subject to the exemptions provided for with respect to the 
withdrawal of tobacco products for export (see article 185 [section 140. 185]), 
the withdrawal of tobacco products for use as sea stores (see article 186 
[section 140. 186] ), and the withdrawal of tobacco products for use of the 
United States (see Regulations 84 [Part 450, Title 26, Code of Federal Regu- 
lations]), the tax applies also without regard to the disposition of the ciga- 
rettes on or after July 1, 1940. 

The term "small cigarettes" means cigarettes weighing tvm more than 8 
pounds per thousand, and the term "large cigarettes" means cigarettes weigh- 
ing MorE than 8 pounds per thousand. 

Aar. 195 [Section 140. 195] Bates of tax. — The rate of tax applicable to 
small cigarettes is 25 cents per thousand. The rate applicable to large ciga- 
rettes is 60 cents per thousand, except that cigarettes measuring more than 
6~/~ inches in length are taxable as small cigarettes counting each 2p~ inches 
(or fraction thereof) of the length of each cigarette as one small cigarette. 
These rates are equal to the increases in the rates of tax made applicable 
to cigarettes by section 2004 of the Internal Revenue Code. 

Aar. 196 [Section 140. 19]. Payment of tax. — The tax is payable on or before 
August 1, 1940, by every person who at the first moment of July 1, 1940, held 
cigarettes for sale. The tax shall be paid at the time of filing the return on 
Form 187, or Form 188 (see article 197 [section 140. 197] ). 

Manufacturers who held unstamped cigarettes on July 1, 1940, shall pav the 
tax applicable to such cigarettes by afiixing, at the time of the withdrawal of 
such cigarettes from the factory, stamps paid for at the increased rates in eifect 
on and after July 1, 1940. To permit the use for this purpose of unattached 
cigarette stamps purchased at the rates in effect on June 80, 1940, manufacturers 
shall, with respect to such stamps, pay as part of their iioor stocks tax liability 
an amount equal to the diKerence between the amount paid for such stamps and 
the amount which would have been paid if they had been purchased on or after 
July 1, 1940. 

Aaz. 197 [Section 140. 197]. Inventory and return. — (a) General. — Every 
person who held stamped cigarettes for sale on the first moment of July 1, 1940, 
shall make and file an inventory and return of the cigarettes so held. The inven- 
tory and return shall be made on Form 187 by persons other than manufacturers 
and on Form 188 by manufacturers. 

Where the stamped cigarettes were held by a taxpayer at only one place of 
business, the inventory and return shall be filed in duplicate with the collector 
of the district in which such place of business is located. 

Where the stamped cigarettes were held at more than one place of business, a 
consolidated inventory and return of the stamped cigarettes held at each place 
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of business shall be filed in duplicate with the collector for the district in which 
is located the taxpayer's principal place of business. In addition thereto, a 
separate inventory shall be prepared iu triplicate on Form 187 or Form 188 
(whichever is applicable) with respect to the stamped cigarettes held at each 
place of business; one copy of whi& h shall be retained at the particular premises 
where the cigarettes were held, one copy shall be filed v&(ith the colle&tor for 
the district in which the particular premises are located, and one copy shall be 
forwarded to and be retained at the principal place of business of the taxpayer 
for use in preparing and verifying the consolidated inventory and return. The 
copy of each separate inventory forwarded to the collector of internal revenue 
shall show the taxpayer's name, the lo&:&&ion of the particular premises for 
which the inventory is made, and the name an&1 address of. the principal office 
from which the consolidated return and inventory will be filed. 

Stainped cigarettes in transit at the first moment of July 1, 1940, shall be 
included in the inventory of the person having title thereto at that time. 

Tlie inventory and return shall be filed on or before August 1, 1940. Failure 
to file the inventory and return and pay the tax due thereon within the time 
specified ivill subject the taxpayer to the penalties set forth in article 199 
[section 140. 199]. 

The oath required on Form 187 may be administered by any officer author- 
ized to administer oaths for general purposes, or by a deputy collector or in- 
ternal revenue agent. If the total aniount of tax shown to be due by the re- 
turn is $10 or less, the return may be acknowledged before two subscribing 
witnesses in lieu of an oath. 

((&) Vanufncturers, — In addition to the requirements set forth in subsectien 
(a) of this article, manufacturers shall, for the purpose of the a&iditional pay- 
ment specified in article 196 [section 140. 196], include in their inventory and 
return an inventory of all unattached cigarette stamps held at the first moment 
of July 1, 1910, and of all cigarette stamps ordered and paid for at the rates in 
effect on June 80, 1940, but not received until after the first moment of July 
1, 1940. 

(c) Records. — Every person required by this article to file an inventory and 
return shall keep, at the premises where the cigarettes inventoried were lo- 
cated, accurate records showing the details of the inventory, and how and by 
whom the inventory was taken. Such records shall at all times be open for in- 
spection by internal revenue ofiicers, and shall be retained for a period of at 
least four years from August 1, 1940. 

AaT. 198 [Section 140. 198]. Refunds. — A claim for refund may be filed by 
any person who has paid a fioor stocks tax on cigarettes (including unattached 
cigarette stamps) and who claims that he made an overpayment of such tax. 
Such claim must be made under oath on Form 848, contain the information re- 
quired by the form, and be supported by a statement of the facts and evidence 
upon which the claim is based. The claim shall be filed with the collector of 
internal revenue to whom the tax was paid. 

ART. 199 [Section 140. 199]. Penalties and interest. — The penalty under sec- 
tion 8612 (d) (1) and (e) of the Internal Revenue Code for delinquency in 
filing an inventory and return is 5 per cent of the amount of the tax if the 
failure is for not more than 80 days, with an additional 5 per cent for each 
additional 80 days or fraction thereof during which failure continues, not to 
exceed 25 per cent in the aggregate. The penalty does not apply where the 
return is later filed and failure to file the return within the prescribed time 
is shown to the satisfaction of the Commissioner to be due to reasonable cause 
and not to willful neglect. 

Where an assessment of the floor stocks tax is made, and payment is not 
made within 10 days after the issuance of the first notice and demand (Form 
17), there will accrue, under section 86o5 of the Internal Revenue Code, a 5 
per cent penalty and interest at the rate of 6 per cent per annum computed 
upon the entire assessment from the date of issuance of Form 17 until date of 
payment. 

In case a false or fraudulent inventory and return is willfully made, the 
penalty under section 8612 (d) (2) and (e) of the Internal Revenue Code is 
50 per cent of the total tax due. 

The several criminal penalties set out in article 118 [section 140, 118] are 
also applicable to the floor stocks tax. 
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(This Treasury decision is issued under authority of sections 9004 
and 0005 of the Internal Revenue Code as added by section 919 of 
the Revenue Act of 1940 (Public) No. 656, Seventy-sixth Congress, 
third session) and section 3791 of such Code (58 Stat. , 467). ) 

TIMOTHY C. MOONEY) 

Acting Comnussioner of Internat Revenue. 

Approved August 1, 1940. 
JoHN L. Svrzzv~N) 

Acting Sew etary of the Treasury. 

(Filed with the Division of the Federal Register August 5, 1940, 8. 54 y. m. ) 
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TOBACCO, ETC. , TAXES. 

SECTION 2004, AS ADDED BY SECTION 212 OF THE REVENUE ACT 
OF 1940. — CIGARETTES. 

REOULATIONS 8 (1934), ARTIOLE 72: Rates of tax 
on cigars and cigarettes — Date efFective. 

1940-31-10862 
T. D. 4985 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, PART 140; 
SUBCHAPTER E, PART 466, SUBPART B. 

Regulations 8, as amended, relating to taxes on tobacco products, 
etc. , as made applicable to the internal Revenue Code by Treasury' 
Decision 4885 [C. B. 1939-1 (Part 1), 396], amended. 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUEI 

W'ashington, D, O. 
To Collectors of Internal Revenue and Others Concerned: 

Section 212 of the Revenue Act of 1940 (Public, No. 656, Seventy- 
sixth Congress, third session) provides as follows: 

SEc. 212. CIGARETTzs. 

Subchapter A of chapter 15 of the Internal Revenue Code is amended by 
inserting at the end thereof the following new sections: 
" SEc. 2004. DEFEIvsz TAx FoII FIvz YEAIIs. 

"In lieu of the rates of tax specified in section 2000(c) (2), the rates of tax for 
the period after tune 30, 1940, and before July 1, 1945, shall be!I)3. 25 and $7. 80, 
respectively. 

In conformity with the provision of law quoted above, Regulations 
8 (revised November, 1964) [Part 140, Title 26, Code of Federal Reg- 
ulations], but only as prescribed and made applicable to the Internal 
Revenue Code by Treasury Decision 4885, approved February 11, 1989 
[C. B. 1989 — 1 (Part 1), 896] t Part 465, Subpart B of such Title 26, 
1939 Sup. ], is amended as follows: 

Article 72 [section 140. 72] is amended by adding the following note 
at the end of paragraph (a): 

Norz. — For the period after June 30, 1940, and before July 1, 1945, the rates 
of tax on cigarettes as specified in the above table, namely, $3, $7. 20, and $3 
are $3. 25, $7. 80, and $3. 25, respectively. 

(This Treasury decision is issued under the authority of section 
2004 of the Internal Revenue Code as added by section 212 of the 
Revenue Act of 1940 (Public, No. 656, Seventy-sixth Congress, third 
session) and section 8791 of such Code (58 Stat. , 467). ) 

TIMOTHY C. MOONEY, 
Acting Commissioner of Internal Eevenue. 

Approved July 18, 1940. 
JOHN L. SULLIVAN) 

Acting Secretary of the 1'reasury. 

(Filed with the Division of the Federal Register July 22, 1940, 11. 57 a. m. ) 
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TAX ON MANUFACTURE OF MANUFACTURED SUGAR. 

SECTION 3493 OF THE INTERNAL REVENUE CODE, AS AMENDED BY 
ACT OF OCTOBER 8, 1940 (PUBLIC, NO. 807, SEVENTY-SIXTH CON- 
GRESS). 

REGULATIoNs 99) ARTIcLE 800: Who may file the 1940-48-10502 
claim. T. D. 5021 

ARTIULE 808: Limitations on allowance. 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, PART 812, SUBPART D. — L'XPORT 
PAYMENTS. 

Manufactured sugar tax. — Amending Regulations 99 as made 
applicable to the Internal Revenue Code by Treasury Decision 
4885 [C. B. 1939 — 1 (Part 1), 898]. 

TREASURY DEPARTMENT) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

W'ashington, D. O. 
To C"olleetors of Internal Revenue and Othef's Coneeyviefl: 

In order to conform Regulations 99 [Part 812, Title 26, Code of 
Federal Regulations] relating to the tax on the manufacture of manu- 
factured sugar as made applicable to the Internal Revenue Code (58 
Stat. , Part I) by Treasury Decision 4885, approved February 11, 1989 
[C. B. 1989 — 1 (Part 1), 896] [Part 465, Subpart B, Title 26, Code of 
Federal Regulations, 1989 Sup. ], to the provisions of the Act ap- 
proved October 8, 1940 (Public, No. 807, Seventy-sixth Congress, 
third session), such regulations are amended as follows: 

PARAORAPII 1. In lieu of the headings and quotations of law appear- 
ing after the words "Export Payments" and preceding article 800 
[section 812. 800 of' such Title 26] subsi, itute the following: 

Section 3498 of the Internal Revenue Code, as amemled by the Art approved 
October 8, 1940 (Public, No. 807, Seventy-sixth Congress). 

SEc. 8498. EXPDRTATIolv. 

(8) REFUND oF TAx PAID. — Upon the exportation from the United 
States to a foreign country, or the shipment from the United States to 
any possession of the United States except Puerto Rico, of any manu- 
factured sugar, or any article manufactured wholly or partly from man- 
ufactured sugar, with respect to which tsx under the provisions of sec- 
tion 3490 has been paid, the amount of such tax shall be paid by the 
Commissioner of Internal Revenue to the consignor named in the bill of 
lading under which the article was exported or shipped to a posses- 
sion, or to the shipper, or to the manufacturer of the manufactured 
sugar or of the articles exported, if the consignor waives any claim 
thereto in favor of such shipper or manufacturer: Provided, That no 
such payment shall be allowed with respect to any manufactured sugar, 
or article, upon which, through substitution or otherwise, a drawback of 
any tax paid under section 8800 has been or is to be claimed under any 
provisions of law made applicable by section 8501. 

(b) PERIoD FoR FILINQ REFUND CLAIM. — No payment shall be al- 
lowed under this section unless within two years after the right to 
such payment has accrued a claim therefor is filed by the person 
entitled thereto. 
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PAR. 9. Article 800 [section 81o. 800 of such Title 26] is amended 
to read as follows: 

Aa'r. 300. Who &nay file the claim. — The person named as consignor in the 
bill of lading under which the manufactured sugar, or an article processed 
wholly or partly therefrom, is exported or shipped has the prin&ary right to 
claim the export payment provided for in section 34M(a) of the Internal 
Revenue Code, as amended. Such person may, however, waive auy claim 
thereto in favor of the shipper or the mauufacturer, in which case the shipper 
or the manufacturer, as the case may be, will be recognized as the proper 
claimant. 

A waiver in substantially the following form shall be used: 
the consignor(s) named in the bill of lading to 

which this waiver is affixed or attached, do(es) waive in favor of 
(shipper) (manufacturer) any claim for payment allow- 

able under the provisions of section 34M(a) of the Internal Revenue Code by 
reason of the exportation or shipment of the articles described in such bill 
of lading, and state(s) that such party is the actual shipper or the actual 
manufacturer of the article or articles exported. 

(Consignor named in the bill of lading. ) 

PAR. 8. Subdivision (a) of article 808 [subsection (a) of section 
810. 808 of such Title 26] is amended to read as follows: 

Aar. 303. Limitations on allowance. — (a) Time for filing claim. — No exp&rt 
payment shall be allowed unless claim therefor is filed by the person entitled 
thereto within two vears from the date the right to such payment accrued. 
The right to payment accrues as of the date the articles are exported. 

(This Treasury decision is prescribed pursuant to the authority 
conferred by section 8497 and section 8791 of the Internal Revenue 
Code. ) 

GIIv T. HELVERING& 
Comnussioner of Interna/ Leo&enue. 

Approved November 18, 1940. 
JOHN L. SULLIVAN& 

Meting Secretary of the Treasury. 

(Filed with the Division of the Federal Register November 22, 1940, 10. 28 a. m. ) 
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PROCESSING TAXES. 

TITLE VII. — REFUNDS OF AMOUNTS COLLECTED UNDER 
THE ACxRICULTURAL ADJUSTMENT ACT. (19M) 

REG17LATIGNs 96, ARTIGI. E 902: Facts and. evidence 1940-89 — 10481 
in support ot claim. Ct. D. 1465 

PROCESSING TAX — REVENUE ACT OF 1936 — AGRICULTI. RAL ADJUSTME iT 
ACT — DECISION OF COURT. 

1. PETITIDN FoR REviEw — CLAIM. FoR REFUND — SUFFIOIENcx QF CLAIM. 

The United States Processing Tax Board of Review properly dis- 
missed a petition to review the action of the Commissioner in disal- 
lowing a claim for refund of processing taxes paid on the ground that 
the claim failed to comply with the requirements of Title VII of the 
Revenue Act of 1986 and the regulations promulgated thereunder. 
The function of the facts called for by the schedules of the prescribed 
form ls to facilitate research, and the Commissioner is entitled to 
insisi upon compliance with their directions. A claim that refers 
to no facts upon which it may be founded is ineftective and will not 
supply a basis for a suit against the Government when there has been 
neither waiver bv the Commissioner nor amendment by the taxpayer. 
2. i(iorloN To DIsMIss — JURIBDIcTIQN oF BGARD oF REvIEw. 

The allegation in the petition for review that a claim for refund 
had been filed was jurisdictional in character and was appropriately 
challenged by a motion to dismiss. The Board of Review was re- 
quired to determine that issue before proceeding to a hearing on 
the merits. The clear intent of section 906 of the Revenue Act of 
1966 is to require a claimant to seek a ruling by the Commissioner 
on the merits of a claim before applying to the Board for a review, 
and the power of the Board to allow a refund is dependent upon 
whether a claim for refund has been filed in compliance with the 
statute. A claim that fails to meet the statutory requirements and 
that has been properly disallowed by the Commissioner as defective 
leaves the Board without jurisdiction to grant a refund. 
8. CONSI'ITUTIONALITZ OF STATUTE, 

Title VII of the Revenue Act of 1986 is not unconstitutional on the 
ground that it imposes an irapossible burden of proof upon a tax- 
payer who failed to I-eep records to show that it bore the burden of 
the tax. 

UNITED STATES CIRCUIT COURT OF APPEAI S I'OR TElE EIGHTH CIRCUIT. 

Lee )Vitson lf Co. , petitioner, v. Commissioner of Internal Reoenue, respondent. 
[111 Fed. (2d), 813. ] 

On petition to review decision of United States Processing Tax Board of Review. 

Before GARDNER, WOODROUGH, and THoMAs, Circuit Judges. 

[April 22, 1940. ] 
OPINION. 

THoxlAs, Circuit Judge, delivered the opinion of the court. 
This is a petition to review an order of the United States Processing Tax Board of Review. It involves a claim for refund of the sum of $2, 218. 61 collected from the petitioner as a tax on the domestic processing of hogs pursuant to the provisions of the Agricultural Adjustment Act (ch. 25, 48 Stat. , 61, 7 V. S. C. A. , section 601 et seq. ). The Commissioner of Internal 

Revenue disallowed the petitioner's claim on the grounds (1) that the claim is 
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uot founded nn the basis that petitioner had borne the burden uf the tax; (2) 
that no evidence w!!6 Submitted to csmblish that the burdeu of the tax was 
borue bv the petitioner; (3) chat the cl;Iim a: filed does noc conform to the 
provisions of sections 902;!nd 903 of Title VII of the Reveuue Act of 1936 
(ch. 690; 49 Stat. . 1747. 7 U. S. C. A. , sectious 644, 643); and (4) that the 
claim a filed afforded no basis for the Commissioner to cousider it ou its 
merits. 

The petitioner thereupon sought a review of the decision of the Commis- 
sioner before the Board of Review created by the . Xcc, praving tllat it be 
ranted a hearing: chat the decision of the Commissioner be reversed; and 

alleging chat Title VII of the Revenue Act of 1936 i. uuconstitutioual, null, 
and void, in so far as it purports to conditiou refund of the tav upon proof 
that the Ca@payer bore the burden of the tax, or in so far as it requires 
proof based upon records noc theretofore required co be l-ept by the taxpaver. 

lyon ruotion of the respondent the Board dismissed the petition ou the 
ground that "the claim for refund, the disallowauce bv the respondeut of 
Ivhich is sought co be reviewed. fails to complv with the requiremeuts of Title 
VII of the Revenue Xct of 1936 and of the Treasurv regulations promulgated 
thereunder. " 

The appeal is before this court pursuant to 6!ccion 906(g) of the Revenue 
Act nf 1936 (ch. 690, 49 Slat. . 1643, 1760, 7 I. . S. C. A. , section 643(g) ). The 
=ingle questinu presented i= the propriety of the Board's order. The peti- 
tioner contends: (1) that the claim filed by it was a good clairu under the 
law; (") that the petition filed with the Board stated a good cause of action; 
(3) that the Board is without po~er to dismiss a properly drawn petition and 
thus refuse a hearing on the merits: aud (4) that if Title VII of the Reveuue 
Xct of 1936 is to be construed a. respondent urges, it is null and void as an 
infringement of the petitioner's constitutional rights. 

The respondeut denies each of the petitioner's contentions and urges that 
che petitioner. by proceeding upon a claim properly rejected by the Commis- 
sioner as defective, failed to comply with an essential prerequisite to the 
maintenance of ic. cause of action before the Board. 

The validitv of the claim must be detern!ined in the light of the relevant 
statute and the regulation promulgated thereunder. The pertinent sections 
of the Revenue Acc of 1936 are set out in the Iuargin. ' 

Section 916 of the Revenue Acc of 1936 &7 L. H. C. A. , section 6D3) empowers 
the Commissioner to prescribe "su&h rules and regulations as may be deemed 
necessary to carrv out the provisions of this title. " Proceeding under this 
grant of authoricv the Corurnissioner proluulgated Treasury Regulations 96 
deigned to prescribe the essential: of the claim required bv =ection 903 of 
the Act. and intended to pro!dde the necessarv information requisite to the 
allowance of a refund under the conditions set forth in section 902 of the 

& Ssc 662. CQEDITIO!ts DF ALLowascs oF REFvsns. — 'Xo refund shall be made oz 
allowed. in pursuance of couzt dncisions or otherwise. of auv amount paid bv or collected 
from anv claimant a= Ias under the Agzicultuzai kdju tmeut Act. unless the claimant 
cszabli=hcs to the satisfaction of the Commi=sinucz in accozdanc with regulations pre- 
scribed bv him. with the apprcval of the Scczetazy. or to the:atisfaction of tbe trial 
conzt, or Ihe Board of Review in eases provided for under section 606. aa the case mav be- 

&n'I That he bnzc Ihe burden of =uch amount and ha: not been relieved thereof noz 
reimbuz. ed therefor noz:biftcd «uch buzdcn. dizectlv or indirectly. &1) through inclu=ion 
of such amount tv the c)aimant. or bv anv pczson dizectlv oz indizcctlv under his control, 
or bavin control over hi!u. or subject to the same comzuon coutzol, in the price of anv 
azticlc with respect to which a tas was imposed under the pzovi=iona of such Zct oz;u 
the price of anv article proces=, d from anv cnmmodity with zesoect to which a taz wa- 
imnoacd under such Act. or in any charge or fee for . ezvices or pzoce:=in; &SI thzough 
reduction of the price paid for any =uch commnd!Iv: or ! 3 I in anv manner whatsoever. 
and that no understanding or amccmcnt. written or oral, . evists whereby ho may 
relieved of the burden of such amount. be zei!nbur:ed therefor, or may shift the burden 
thereof: or 

&bi That he has repaid unconditiona!lv such amount Io hi= vendee (1) who bore the 
burden thereof. &2) who has not been zelil vcd thereof noz reimbursed therefor, noz . biftcd 
such burden. directly or indizectlv. and ! 8) who i= nnt entitled to receive any reimburse. 
Iucnt therefor from anv other source. or to be relieved of such burden in any manner 
whatsoever. &t. S. C. . Supp. IV. Title 7. =ection 644 ) 

SEc fips FILIEo oF CLa!II. — Xo refund . -hall be made nr allowed nf anv amount pai&' 
bv or coll cted from anv per:on as taz under the Am)cultural Adjustment Act unless, 
after the enactment of this Act. and prior to July 1, 1967. a claim for refund has been 
filed bv such person in accordance with regulations pzc=czibcd by the Co!umissionez with 
thc approval of the S!*czetazy. All evidence relied upon in suppnzt of such claim shag 
bo clearly set forth under oath. * * ~ (K. S. C. . Supp. IV, Title i. section 64o. ) 
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Act. The pertinent articles of Treasury Regulations 96 promulgated under 
the Revenue Act of 1936 will be found in the footnote. ' 

The claim for refund filed with the collector was made on P. T. Form 79 prescribed 
by the regulations. The claimant filled in the blanks on the first page, stating its 
name and address, the name of the commodity processed, and the amount of the 
tax and of the refund claimed. Following these blanks on the first page of the 
form is a printed affidavit to be executed by the claimant. The affiidavit sets out in 
seven numbered paragraphs the essential elements of a claim to conform to the 
provisions of the statute with an averment that they are true and correct. The 
claimant crossed out paragraph number 4 of the affidavit. The deleted paragraph 
reads as follows: 

"4. (a) That the amount of the burden of the processing tax on the processing 
of the commodity named above which was borne by the claimant as set forth in 
column 2 above is true and correct; that the claimant has not been relieved thereof 
nor reimbursed therefor nor shifted such burden, directly or indirectly, (1) through 
inclusion of such amount by the claimant, or by any person directly or indirectly 
under his control, or having control over him, or subject to the same common control, 
in the price of any article processed from such commodity; (2) through reduc- 
tion of the price paid for such commodity; or (3) in any manner whatsoever; and 
that no understanding or agreement, written or oral, exists whereby he may be 
relieved of the burden of such amount, be reimbursed therefor, or may shift the 
burden thereof; and (b) that the data and statements submitted in and made a 
part of Schedule D are true and correct; " 

The remaining seven pages of the prescribed form contain Schedules A, I), C, D, 
E, and a detailed set of instructions as to the information desired. Schedule A re- 
quires the date, place, and amount of each tax payment. Schedules B and C call 
for information as to amounts of the tax refunded to, or for which credit has been 
taken by, the claimant or by others. Schedule D provides for data relative to the 
computation of the average margin for the tax period necessary to the prima facie 
showing referred to in section 907 of the Act and in article 605 of the regulations. 
Schedule E asks for information as to vendees to whom the processing tax was 
repaid and who bore the burden of such tax. 

The petitioner filled in Schedule A and left the remaining schedules blank 
without explanation. In lieu, apparently, of its failure to provide the desired 
information it appended to the claim the following statement: 

s ABT. 201. Olainis — perm and iehere to file. — Claims for the refund of tax shall be 
made on the prescribed forms. such cia(rue shall be prepared in accordance with the 
instructions contained on the forms and in accordance with the provisions of these 
regulations. 

AaT, 202. Poets and evidence in. support of claims. — Each claim shall set forth in 
detail and under oath each ground upon which tbe refund is claimed. It is incumbent 
upon the claimant to prepare a true and complete claim and to substantiate by clear and 
convincing evidence all of the facts necessary. to establish hjs claim to the satisfaction of 
the Commissioner; failure to do so will rebuilt jn the disallowance of the claim. 

The provisions of these regulations require that certain specjfic facts shall be stated in 
support of any claim for refund. The claimant is privileged to prove those facts in any manner available to him and to submit such evidence to that end as he may desire. 

AuT, 601, Claim form prescriberl, . — Claims for refund of amounts paid as processing tax (as defined in section 918(b) of the Act) shall be filed on P. T. Form 79. 
AR&, 608, payment of tax. — The claimant shall set forth in the claim complete data with respect to the amount of processing tax which he has paid on the processing of the commodity. (Detailed instructions follow, ) 
ARr 606, Evidence as to margins. — Section 907 of the Act (ch. 690, 49 Stat. , 1761, 7 U. S. C, A. , section 649) provides that in claims for refund of amounts paid as processing tax it shall be prima facie evidence that the burden of such amount was borne by the claimant to the extent (not to exceed the amount of the tax) that the average marwn per unjt of the commodity processed was lower during the tax period than the average margin pef unjt of such commodity was during the period before and after the tax. If the average margin during the tax period was not lower, it shall be prima facie evidence that none of the burden of such amount was borne by the claimant but that it was shifted to others. There shall be submitted with, and as a part of, each claim, a statement showing the average margin for the tax period and for the period before and after the tax, (Detailed instructions for the computation of the average margin follow. ) In support of such statement there shall be submitted, verified by appropriate ajhdavjt, a detailed showing of the manner in which the margins for each month and the average margins for each period were ascertained, the data and records on which they were based, the location of such data and records, and all other related matters including the ac- counting procedure of the claimant, which entered into the computations of such margins. All elements, factors, units, or measures entering into the computation of such margins, and any departure from uniformity in the use thereof jn making such computation for any part oi' either period, must be fully explained and justified. 
ART. 606. Other evidence. — In addition to the showing as to margins, the claimant is privileged to submit with hjs claim auy other evidence available to him tending to establish that he bore the burden of the tax. Such evidence may be submitted to support the prima facie presumption, if such presumption is jn favor of the claimant, or to rebut such presumption if it is against him. (See section 902 and subsection (e) of section 907 of the Act. ) 
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"It is impossible to determine a&id prove how much of the tax, if any, was not 
absorbed by claimant and claim;int believes and therctore asserts that it 
absorbed all the tax. 

"Claimant deinands refund of the entire amount paid because the Supreme Court 
has held that it was illegally assessed ai&d collected and because any attempt. to 
condition or restrict the refund thereof, by requiring proof that the tax was ab- 
sorbed by the claimant, is unconstitutional and void. " 

It is obvious that the petitioner did not file a claim for refund that met the 
requirements of section 008 of the statute. The unsworn statement that the 
entire ainount of the tax was borne by the petitioner and not shifted to others is 
not supported by a single statement of fact that would have per&nitted the Coin- 
missioner to determine the merits of the petitioner's right to a refurid under 
section 902. The regulations, the substanc&& of which is set forth in the instruc- 
tions accompanying the form, are disregarded without other explanation than 
that the conditions imposed by the Act and required by the regulation are 
unconstitutional. 

The function of the facts called for by the schedules is to facilitate research; and 
the Commissioner was entitled to insist upon compliance with their directions as 
to the desired information. A claim that refers to no facts upon which it may be 
founded is ineffective and "will not supply a basis for a suit against the Govern- 
ment when there has been neither waiver by the Commissioner nor amendment by 
the taxpayer. " (United States v. Ifemf&his Cotton Oil Co. , 288 U. S. , 02, 72 [Ct. D. 
626, C. B. XII — 1, 807 (1988)]; United States v. Felt ck Tari ant Co. , 288 U. S. , 209, 
272 [Ct. D. 886, C. B. X — 1, 481 (1981) ]; 3faas d Wabdstetn Co. v. United States, 28'3 
U. S. , 588, 589 [Ct. D. 858, C. B. X — 1, 488 (1981) ]; United States v. Andre&vs, 802 
U. S, , 517, 521 [Ct. D. 1800, C. B. 1988 — 1, 822]; Dascomb v. 1B'cCnen, 2 Cir. , 78 Fed. 
(2d), 417, 419; Continental-Illinois Z&fat. Bank d Tiast Co. v. Unit&. a States 7 

Cir. , 07 Fed. (2d), 158, 155; Snead v, Elniore, 5 Cir. , 59 Fed. (2d), 812, 814; 
Taber v, United States, 8 Cir. , 59 Fed. (2d), 508, 571; Weagant v. Bc&vers, 2 Cir, , 
57 Fed. (2d), 679, 680. ) 

It ivill be observed that section 908 of the Act provides that no refund of any 
processing tax shall be allowed unless a claim theret'or shall have been file&l in 
accordance with regulations prescribed by the Coinmissioner prior to July 1, 1987. 
There is then added: "All evidence relied upon in support of such claim shall be 
clearly set forth under oath. " It is apparent from the second paragraph of the 
statenient attached to the claim, supra, that at the time the claim was filed the 
petitioner was of the impression that Congress could not "conditi&&n or restrict" 
the refund of processing taxes, and that the claimant could not be required to 

furnish evidence to support the burden cast upon it by paragraph 4 which it 
deleted from the atfidavit on the first page of the claim. The Act was subse- 
quently held to be valid by the Supreme Court in Anntston Mfg. Co. v, Davis ('301 
Il. S, , 887 [Ct. D. 1284, C. B. 1987 — 1, 485]). Now it is claimed the requireme. it 
of the statute that the evidence relied upon to support the claim must be set forth 
under oath is not subject to the limitation of time for filing the claims provided in 
the first sentence of section 908. The argument is opposed to the plain mandsite 
of the statute. This section of the statute provides for filing claims, and requires 
that "All evidence relied upon in support of such claim" must be "set forth under 
oath. " Where must such evidence be set forth'? Clearly it must be in connection 
with the claim. And that evidence set forth "in accordance with regulations 
prescribed by the Commissioner" must be sufiicient to establish "to the satisfac- 
tion of the Commissioner * * * of the trial court, or the Board of Review 

That he bore the burden" prescribed by the statute. 
The petitioner contends further that it was entitled to a hearing before the 

Board on the merits of the allegations in its petition without regard to whether 
the Commissioner was right in disallowing the claim for noncompliance with the 
regulations. The argument is that the petitioner was entitled under section 902 
to present evidence as to its right to a refund to either the Commissioner or the 
Board; that section 900 (7 U. S. C. A. , 648 (b) ), which provides that up&&n peti- 
tioning the Board "the claimant shall be entitled to a hearing as provided 
herein, " is mandatory in its terms; that the Board is given no authority by statute 
to dismiss a properly drawn petition and deny a hearing on the merits; and that 
for the purposes of ruling on the motion to dismiss the Board was required to 
accept as true all well pleaded facts alleged in the petition (F. &b F. Laboratories, 
Inc, v. Commissh&ner, 7 Cir. , 104 Fed. (2d), 568 [Ct. D. 1418, C. B. 1989 — 2, 890] ) 
without reference to the attached claim. 

In substance the petition to the Board alleges that petitioner paid processing 
taxes on hogs in the amount of $2, 218. 61 in 1985; that it bore the burden of such 
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taxes and was not relieved therefrom, or reimbursed therefor, and did not shift 
that burden to others, either directly or indirectly; that on June 25, 1987, after the 
enactment of the Revenue Act of 1986, it filed a claim for refund of the processing 
taxes paid by it; that said claim was disallowed by the Commissioner of Internal 
Revenue on March 10, 1989. Certain errors ci;minitted by the Commissioner in 
disallowing the claim and certain constitutional questions are alleged. A hearing 
on the merits is requested. 

Assuming that the allegations with respect to the burden of the tax are suifi- 
cient to establish the validity of the petitioner's claim for purposes of the 
motion to dismiss, it does not follow that a cause of action was stated which 
the Board had authority to hear and determine on the merits. The allegation 
that a claim had been filed was jurisdictional in character and was appropri- 
ately challenged by the motion to dismiss. The Board was required to deter- 
mine that issue before proceeding to a hearing on the merits. Under section 
i908 of the Act the power of the Board to allow a refund is dependent upon 
whether a claim for refund has been filed in compliance with the statute. The 
clear intent of the statute is to require a claimant to seek a ruling by the Com- 
missioner on the merits of the claim before applying to the Board for a review. 
A claim that fails to meet the statutory requirements and that has been prop- 
erly disallowed by the Commissioner as defective leaves the Board without 
jurisdiction to grant a refund. (See United States v. Felt d- Tarrarit Co. , 
supra. ) If it were otherwise the claimant could proceed directly to the Board 
merely by filing a formal claim for refund unsupported by any facts that would 
Ziermit the Commissioner to rule on its merits. The action of the Board in dis- 
missing the petition upon respondent's motion was proper and there is no merit 
in the contention that it was without power so to do. (Arabi Paelciny Co. v. 
Commissioner, 5 Cir. , 109 Fed. (2d), 278; Osioald Jaeger Bal'. ing Co. v. Com- 
missioner, 7 Cir. , 108 Fed. (2d), 875; Grain Belt Supply Co. v. Commissioner. 
8 Cir. , 109 Fed. (2d), 490; F. d F. Laboratories v. Commissioner, supra. ) 

Finally, the petitioner contends that, as construed by the respondent, Title 
VII of the Revenue Act of 1986 is unconstitutional. The argument is that if thc 
"margin" data required by Schedule D of P. T. Form 79 and article 605, supra, 
is a mandatory prerequisite under section 907, supra, to the right to a refund 
the Act imposes an impossible burden of proof upon a taxpayer who failed to 
keep records to shovv that it bore the burden of the tax. Section 907, supra, 
specifically provides for the case of a taxpayer in this situation, and, aside from 
the fact that there is an entire absence in this record of any facts showing 
impossibility of proof under this section of the statute, the petitioner's conten- 
tion is wholly without merit. (Anniston 3ffg. Co. v. Daris, 801 U. S, , 887; 
United States v. Jefferson Electric Co. , 291 U. S. , 886 [Ct. D. 808, C, B. XIII — 1, 
898 (1984) ]; Barnet v. Houston, 288 U. S. , 228, 228 [Ct. D. 828, C. B. X — 1, 848 
(1981) ]. ) 

The order of the Board of Review is affirmed. 

SECTION 962. 

HEGUIATIGNs 96, ARTIGLE 204: Conditions as to 
tax burden with respect to amount of refund 
allowable. 

1940 — 28 — 10320 
Ct. D. 1460 

PROCESSING TAXES — AGRICULTURAL ADJUSTMENT ACT — REVENUE ACT OF 
1986 — DECISION OF COURT. 

1. CLAIM Fou REFUND — TAxEs PAID BY PBDUEssoas WITII 180NEY An- 
VANCED BY VENDEE~ONDITIONS ON ALLOWANCE OF REFUND- 
CONSTITUTIONALIYY OF STATUTE. 

Manufacturers of serum who purchased hogs for use in their busi- 
ness, processed them, and sold the carcasses to a packing company, 
are not entitled to recover from the Commissioner the amount of 
processing taxes paid by them, the vendee company having ad- 
vanced sufilcient money for payment of the taxes with the under- 
standing that it would be repaid only if and to the extent that the 
taxes were refunded, and the claimants having failed to fulfill the 
conditions necessary to entitle them to a refund under section 902 
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of the Revenue A&'t of 1936, in that it afar&uatively appeared from 
their petitions that they did not bear the burden of the taxes paid 
bv theta and that they had not repaid nnconditionally such atuouuts 
to the ven&iee. The statutory res&rictiou of tbc right to refund to 
those who bore the burden of the tax docs uot infriu e due process. 

CERTIOR. 'ERI DERIED. 
Petition for certiorari denied Al&&y 6. 1940. 

I. x& rED STRTEs CIRct IT CQLRT oF APPEALs &'0R THE TExTH CIRc& Ir. 

South&restern S& & um Co. , petitioner, v. Com»&issioncr of Intcm&ai Rcrenue, 
&cspondcnt. 

C&&iorado Serum Co. , petitioner-. v. C& n&missioner of Intern&ai Rerenue, & cspondent. 
[106 F. (2d), M3. ] 

Petitions for revie&v of decisions of the I nited States I'rocessing Tax Board of Review. 

Before PHI mrs, Bnvftox, aud Elt xuax, Circuit Judges. 

[January 4, 1940. ] 

OPIXIOX. 

Ba~xvox, Circuit Judge. delivered the opiuion of the court. 
These are two separate petitions to review orders of the Cuit& d States Process- 
g Tax Board of Review in accordance &vith the provisious of Title VII of the 

Revenue Act of 1966 (49 St&&t. , 1648. 174& ). One petitiouer paid proce. sing 
taxes for the period commeucing February l. 1964, and ending August 81, 1994, 
and for the period couuueuciug April 1, 193o, aud ending August 31, 193o, iu the 
amount of 810. 637. 42: and the other petitioner paid like taxes for the period 
cnmmeucing February l. 1994, and ending October 81, 193o, in the amount of 
„45. h'&3. 92. separate clairu. fOr refund were submitted to the Commissioner 
of Internal Revenue, aud disallowed. Separate petitions to review the action 
of the Commissioner were seasonably lodged with the Board. Except in respect 
to the period of time covered and the amount of taxes paid, the allegation= in 
the two petitions were substantially ideutical. Accordingly, thev mav l&e stated 
together. These facts were alleged in the petitions and the attached copies of 
the claims. Petitioucrs were at all material times engaged — oue at I&-ichit&&, 

Kans. , and the other at Denver, Colo. — in the business of mam&facturing anti- 
cholera serum and other serum for use on hogs. In the course of that business 
thev raised, fattened, purchased in the open market. inoculated, aud then 
slaughtered h& gs. and used the bio&&d extracted from them in the manufacture 
of the serum. Immediatelv after the blood had been extracted, the caress. es 
were sold aud delivered to Cudahv Pacl-ing Co. Live hogs were purchased at 
Qat price=- in the ol&&n marl-et in competition with other buvers. iucludin the 
Cudahv company. There was no contract, uuderstanding, or agreetueut, express 
cr implied. bet&veen petitioners and the vendors from who&u they purchased 
live hogs that auv amo&mt of processing tax should be iucludcd in or de&incted 
from the price= paid, and no such amount was included or deducted. The prices 
which the Cudahy company paid petitioners for the care &sees were the tlat, 
open marl-et price= computed ou the live weight of the hn' s. and paid solely 
to obtain the carca. Ses and for nothing else. Petitiouers and the Cudahv 
company did not have anv contract, understanding, or a reement. express or 
implied, allocating anv portiou of the pri&es paid to proce. Siug taxes aud no 
amount was added, allocated, or apportioned to such taxes, or stated iu any 
sales invoice as a separate item or otherwi. e, or included in auv identifiabl 
manner in such prices. And the prices at which petitioners sold serum did not 
in auy identifiable manner, or otherwise, include or recognize processiug taxes. 
processing taxes were paid on the total live wei bt of the ho . . The blood 
extracted for use iu the Iuauufacture of the s~rum had a relativelv small ~eight 
aud value when compared with the total ~eight and value of the carcasses. 
Due to these factors, petitioners were unable ~i&bout f&naucial assistance to 
finance the pavment of the taxes imposed. To do so ~ould have forced them 
to uspend business. In order that they might not be compelled to suspeud 
bus&nes- and the Cudahy company thus lose valuable sources o. no carca ses, 
the (. "udahv company loaned and advanced to each petitioner sufficient money 
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to enable it to pay the taxes asserted against it, and the money vas used for 
that puryose. Petitioners are definitely and unconditionally obligated to repay 
such advances, respectively, only to the extent that any of the taxes paid are 
refunded. 

The Board dismissed the petitions for failure to allege the conditions neces- 
sary to a. uthorize refunds in that it affirmatively appeared from such petitions 
that the burden of the amount of the ta~es had been borne solely by the vendee 
of petitioners, and that petitioners had not repaid unconditionally such amount 
to such vendee. 

The processing taxes which petitioners paid with the money advanced for 
that purpose by the Cudahy company were imposed under the Agricultural 
Adjustment Aet of May 12, 1988 (48 Stat. , 81). The Act was declared uncon- 
stitutional in January, 1986. (United States v. Eatler, 297 U. S. , 1, 56 S. Ct. , 
812, 80 L. Ed. , 477, 102 A. L. R. , 914 [Ct. D. 1070, C. B. XV — 1, 421 (1986) ]. ) 
Thereafter Congress enacted Title VII of the Revenue Aet of 1986, suyra. Sec- 
tion 902 yrovides that no refund shall be made or allowed, pursuant to a court 
decision or otherwise, of any amount paid by or collected from a claimant as 
tax under the Agricultural Adjustment Act, unless such claimant establishes to 
the satisfaction of the Commissioner, or the satisfaction of the Board of Review 
in a ease coming before it, or the satisfaction of the trial court in a ease coming 
before the court, that he bore the burden of such amount and has not been 
relieved thereof or reimbursed therefor or shifted such burden, directly or 
indirectly, (1) through inclusion of such amount in the price of any article 
with respect to which a tax was imposed under the provisions of such Aet, or in 
any charge or fee for services or processing, (2) through reduction of the price 
paid for any such commodity, or (8) in any manner whatsoever; and that no 
understanding or agreement exists whereby he may be relieved of the burden 
of such amount, be reimbursed therefor, or shift it; or that he has repaid un- 
conditionally such amount to his vendee (1) who bore the burden, (2) who has 
not been relieved thereof or reimbursed therefor or shifted it, and (8) who is 
not entitled to receive reimbursement from any source, or to be relieved of the 
burden in any manner. 

The intent of the statute is plain, Its broad language indicates clearly a 
deliberate and studied legislative purpose to confin the right of refund to 
those who bore the burden of the payment of yroeessing taxes wrongfully 
exacted, and to deny such right to all others. Petitioners paid money in ex- 
tinguishment of such taxes, but the money was furnished for that pui~se by 
the Cudahy company with the understanding and agreement that petitioners 
would not repay it unless and only to the extent that it was refunded. That 
appears from the claims and the petitions, and it was freely admitted at the 
bar of this court in the course of oral argument. Petitioners did not bear the 
burden of the payment of the taxes even though they had the technical, legal 
title to the money vith which such taxes were paid. They were out nothing 
when the ta. xes were paid, and they would be in nothing if refunds were made, 
They suffered no financia injury, and they seek no relief for their own benefit 
or gain. In rationale and effect, they seek refunds without having borne the 
initial burden of the taxes, and in doing so they are met with the letter and 
syirit of the statute. 

It is contended that petitioners paid the taxes with their own money to 
which they had title as against the world; that the right to refund immediately 
arose and became vested; that under the procedure then existing and recognized 
by law they vere required to show merely that the collection was illegal, and 
that the taxes were paid; and that if section 902, supra, is construed to make a 
substantive change in such right of petitioners, it is unconstitutional and void. 
The statute merely provides that only those who bore the burden of the illegal 
taxes and have not shifted such burden or been relieved of it in any manner 
shall be entitled to relief. It does no more than provide that refunds shall be 
made only to those who suffered injury and are therefore the real parties in 
interest. That is an element of the right to a refund of such taxes. The re- 
striction of the right to claimants coming within that class does not infringe 
due process. (Anniston Mfg. Uo. v. Davis, 801 U. S. , 887 [Ct. D. 1284. C. B. 
1987 — 1, 488]; United States v. Jefferson Electric Uo. , 291 U. S. , 886 [Ct. D. 808, 
C. B. XIII — 1, 898 (1984) ]. ) 

Other questions are presented, but our conclusion uyon those discussed 
eliminates need to consider them. 

The decisions of the Board are severally affirmed. 



TITLE IV. — EXPORT& CHARITABLE~ ETC. r REFUNDS AND 
FLOOR STOCKS ADJUSTMENT UNDER AGRICULTURAL 
ADJUSTMENT ACT (1986). 

1940-49-10512 
Ct. D. 1471 

PROCESSING TAX — REVENUE ACT OF 1986 — AGRICULTURAL ADIUSTMENT ACT- 
DECISION OF SUPREME COURT. 

l. SUrr — CLAIMs FoR REFUND — TAxxs PAID wITII REsPEcT To 
pRODUOTS EXPORTED — JURISDICTION OF COURT. 

The Court of Claims is without jurisdiction of suits based upon 
the denial by the Commissioner of Internal Revenue of claims 
for the refunding of processing and floor stock taxes paid with re- 
spect to products exported, under sections 9(a) and 16(a), re- 
spectively, of the Agricultural Adjustment Act. Such claims are 
governed by the limitations imposed by section 601(e) of Title 
IV of the Revenue Act of 1986, which prevents judicial review of. 
the Commissioner's action. 
2. DECISION AFFIRMED, 

Decision of the United States Court of Claims (80 F. Supp. , 672) 
affirmed. 

SUPREME COURT OF THE UNITED STATES. 

Wilson, d Co. , Inc. , petitioner, v. United, States, respondent. 

Wilson. d Co. , Inc. , of Kansas, petitioner, v. Vnited States, respondent, 

T. ](f. Sinclair d Co. , Ltd, petitioner, v. United States, respondent. 
[61 S. Ct. , 120. ] 

On writs of certiorari to the United States Court of Claims. 

[November 18, 1940. ] 
OPINION. 

Mr. Justice MURPHY delivered the opinion of the Court. 
petitioners are corporations engaged in the preparation, packing, and sale 

of meat products in foreign and domestic commerce. Between November 5, 
1988, and January 6, 1986, they exported to foreign countries large quantities 
of hog products with respect to which they paid processing taxes under section 
9(a) and floor stock taxes under section 16(a) of the Agricultural Adjustment 
Act. (48 Stat. , 81, 85, 40. ) Subsequent to exportation petitioners filed claims 
for refunds under section 17(a). (48 Stat. , 81, 40. ) The Commissioner of 
Internal Revenue denied all of the claims and suit in the Court of Claims 
followed. The United States thereupon moved to dismiss the petitions on 
the ground that the Court of Claims was without jurisdiction because of certain 
provisions of Title VII of the Revenue Act of 1986. (49 Stat. , 1648, 1747 — 1755. ) 
The Court of Claims dismissed the actions for want of jurisdiction, on the 
ground, however, that section 601(e) of Title IV of the Revenue Act of 1986 
(49 Stat. , 1648, 1740) prevented judicial review of the Commissioner's action. 
(80 F. Supp. , 672. ) To resolve the conflict with Cndahy Bros. Co. v. LaBudde 
(92 Fed. (2d), 987) and Nenes, IIesslein d Co. , Inc. , v. United States (80 Fed. 
Supp. , 595), we granted certiorari. (809 U. S. , 651, ) 

The single question presented is whether the Court of Claims was without 
jurisdiction of petitioners' suits. We hold that it was. 

Title VII conditions payment of refunds upon proof that the claimant actually 
bore the burden of the tax sought to be refunded or that he unconditionally 
repaid it to his vendee who bore the burden. Since petitioners do not allege 
satisfaction of these conditions it is plain that they do not claim under Title 
VII. Indeed, they disown any attempt to bring their claims within its 
provisions. 

Title IV provides for refunds to exporters of products upon which processing 
or floor stock taxes have been paid. It is true that section 17(a) of the Agri- 
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cultural Adjustment Act provided for these refunds before the Act was held 
unconstitutional in United States v. Butler (297 U. S. , 1 [Ct D. 1070, C. B. XV — 1, 
421 (1936) J). Whether petitioners could still establish refund claims under 
that section if the Act had never been invalidated is a question we need not 
consider. Vior whatever the effect of that decision on section 17(a), Congress 
expressly made it a part of Title IV by reenacting it in section 601(a). (49 
Stat. , 1648, 1739. ') It follows that petitioners' claims, purportedly based on 
section 17(a), must be governed by Title IV and the limitations it imposes. 

Section 601(e) of Title IV provides: 
"The determination of the Commissioner of Internal Revenue with respect 

to any refund under this section shall be final and no court shall have 
jurisdiction to review such determination. " 

Petitioners contend that Congress intended to commit to the final determina- 
tion of the Commissioner only "such matters as findings of fact, computations, 
and the like. " Quite apart from the fact that in section 601(d) ' Congress 
uses virtually the quoted words in limiting review by administrative officers, 
we fail to see how the argument can aid petitioners here because the record 
does not show why their claims were denied. Since the record is silent on 
this point, such decisions as United States v. Williams (278 U. S. , 255) 
Silbcrschein, v. United States (266 U. S. , 221) are plainly distinguishable. 

We hold that upon this record the determination of the Commissioner is 
final. Thus we see no occasion to narrow the ejfect of section 601(e). The 
decision of the Court of Claims was correct and must be affirmed. 

Ajfirmed. 
r Ssc. 601. (a) The provisions of sections s " * 17(a) of the Agricultural Adjust 

ment Act, as amended, are hereby reenacted but only for the purpose of allowing refunds 
in accordance therewith in cases where * s * the exportation * * * took place 
prior to January 6, 1966. ' Szc. 601. (d) In the absence of fraud, the dndings of fact and the decision of the 
Commissioner of Internal Revenue upon the merits of any claim adjusted pursuant to 
this section and the mathematical calculation therein shall not be subject to review by any 
administrative or accounting ofhcer, emplovee, or agent of the United States. 
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DISTILLED SPIRITS. 

INTZRNAI REVENUE CODE. 

1940-27-10314 
T. D. 4976 

'I'ITLE 26 — INTERNAL REVENUE. — CILXPTER I, SUBCHAPTER C — MISCELLANEOUS 
EXCISE TAXES. PART 171 — AI ISCELLANEOUS REGULATIONS RELATED To 
LIQUOR. 

Floor stocks tax on distilled spirits and fermented malt liquors. 

TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER or INTERNAL REVENUE 

8'ashington, D. C. 
To Collectors of Internal Revenue, District Supervisors, anIl Others 

Concerned: 
Sections 218 and 214 of the Revenue Act of 1940, approved June 25, 

1940 (Public, No. 656, Seventy-sixth Congress), read as follows: 
SEO. 218. DISTII. Lzo SPIRIrs. 

(a) Section 2300 of the Internal Revenue Code is anIended by 
inserting at the end thereof the following new subsectious: 

"(g) D~i. ss TAx Eos I'Ivx YEARs. 

"(h) Fzoos Srocxs TAx. 
"(1) Upon all distilled spirits produced in or imported into the 

United States upon Ivhich the internal-revenue tax imposed by Iaw 
has been paid, and which on July 1, 1940, are held and intended for 
sale or for use in the manufacture or production of any article in- 
tended for sale, there shall be levied, assessed, collected, and paid a 
fioor stocks tax of 75 cents on each proof-gallon, and a proportionate 
tax at a like rate on all fractional parts of such proof-gallon. The 
tax imposed by this subsection shall not apply to 100 wine gallons of 
the retail stocks of distilled spirits held by a person on premises as 
to which such person has incurred occupational tax as a retail dealer 
in liquors for the period beginning on July 1, 1940, and as to Ivhich 
no other occupational tax with respect to dealing in distilled spirits 
has been incurred by such person for a period beginniug on such 
date. 

"(2) Every person required by this subsection to pay any poor 
stocks tax shall, on or before August 1, 1940, under such regulations 
as the Commissioner, with the approval of the Secretary, shall pre- 
scribe, make a return and pay such tax. Payment of the tax shou 
to be due may be extended to a date not later than February 1, 1041, 
upon the filing of a bond for payment thereof in such form and 
amount and with such surety or sureties as the Commissioner, with 
the approval of the Secretary, may prescribe. Every retail dealer iu 
liquors (even though not liable to pay such tax) shall mal-e the 
return required by this paragraph, 

"(3) All provisions of law, including penalties, applicable in re- 
spect of internal-revenue taxes on distilled spirits shall, insofar as 
applicable and not inconsistent with this subsection, be applicable in 
respect of the floor stocks tax imposed hereunder. " 

SEo. 214. WINEs ANn FERMEIVTEn MALT I IquoRs. 
Chapter 26 of the Internal Revenue Code is amended by inserting at 

the end thereof the following new subchapter: 

"SuscHAPTER F — DEFENSE TAx FoR FIvE YEARs. 
+ SEC. 8190. DEs'EIvsE TAX Fos FIVE YEARs. 

290217' — 41 24 



SEO. 319k FLooR STocKs TAx oN FERMENTED MALT LIqvoas. 
"(a) FI. ooR STCOKS TAx. — Upon all fermented malt liquors upon 

which the internal-revenue tax imposed by law has been paid, and 
which on July 1, 1940, are held by any person and intended for sale 
there shall be levied, assessed, collected, and paid a floor stocks tax at 
a rate equal to the increase in rate of tax made applicable to such 
articles by section 3190. The tax imposed by this subsection shall not 
apply to the retail stocks of fermented malt liquors held by a person 
on premises as to which such person has incurred occupational tax as 
a retail dealer in liquors or a retail dealer in malt liquors for the period 
beginning on July 1, 1940, and as to which no other occupational tax 
with respect to dealing in distilled spirits, wines, or malt liquors, has 
been incurred by such person for a period beginning on such date. 

"(b) RETvRNS. — Every person required by subsection (a) to pay any 
floor stocks tax shall, on or before August 1, 1940, under such regula- 
tions as the Commissioner with the approval of the Secretary shall 
prescribe, make a return and pay such tax. Payment of the tax 
shown to be due may be extended to a date not later than February 
1, 1941, upon the filing of a bond for payment thereof in such form 
and amount and with such surety or sureties as the Commissioner, with 
the approval of the Secretary, may prescribe. 

"(c) LAws APPLICARLE. — All provisions of law, including penalties, 
applicable in respect of the taxes imposed by section 3150(a) shall, 
insofar as applicable and not inconsistent with this subsection, be 
applicable with respect to the iioor stocks tax imposed by subsection 
(a) " 

Pursuant to the above sections of law, the following regulations 
are prescribed: 

DISTILLED SPIRITS. 

1. Each distiller, proprietor of an industrial alcohol plant, internal revenue 
bonded warehouse, alcohol bonded warehouse, or tax-paid bottling house, recti- 
fier, wholesale dealer in liquors, retail dealer in liquors, manufacturer, or any 
other person, corporation, partnership, or association holding on July 1, 1940, 
tax-paid alcohol or other tax-paid distilled spirits intended for sale or for use 
in the manufacture or production of any article intended for sale, shall before 
beginning business on that date prepare an inventory of all such tax-paid 
distilled spirits. 

2. The inventory shall be prepared in triplicate on sheets of paper not 
larger than 10+z by 16 inches to be furnished by the taxpayer. The distilled 
spirits shall be listed separately by kinds, that is, there will be a separate list- 
ing of alcohol, whisky, brandy, gin, rum, cordials, liqueurs, cocktails, etc. 
The inventory will consist of two sections. 

The first section will cover bottled distilled spirits and will be divided into 
six columns which will be designated: 

(e) Kind. 
(b) Size of bottle. 
(c) Number of bottles. 
(d, ) Wine gallons. 
(e) Proof of spirits. 
(f) Proof gallons. 

The name of the distiller, rectifier, importer, or bottler, and the serial 
numbers need not be shown in the inventory of unbroken cases, except when 
such cases are in transit on July 1, 1940. The size of the bottles contained in 
the cases must be stated. Bottled distilled spirits removed from the original 
cases shall be listed as separate items, showing the number of bottles of each 
size containing spirits of the same kind and proof, the wine gallons, proof, and 
proof gallons. 

The second section will cover distilled spirits in packages (barrels or drums) 
and tanks. The serial numbers of packages and the name of the distiller must 
be shown. 

Spirits in process of rectiiication and in bottling or storage tanks shall be 
measured and proofed and the wine gallons, proof, and proof-gallon contefit of 
each tank reported separately on the inventory. The number and kind of 
receptacle containing the spirits should also be shown. 
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8. The term "distilled spirits" shall include, among others, the following 
which are subject to the fioor tax of 75 cents a proof gallon when they have 

tax-paicl according to law prior to July 1, 1040, and on that date are 
intended for sale or for use in the manufacture or production of any article 
intended for sale: 

(a) Alcohol. 
(b) Spirits — grain, spirits — cane, and spirits — fruit. 
(c) Whisky, rum, gin, and brandy. 
(d) Vermouth containing distilled spirits or brandy. 
(c) Cocktails containing distilled spirits or brandy. 
(f) Liqueurs, cordials, and similar compounds containing distilled spirits 

or brandy. 
(g) Distilled spirits of any kind held by any person for use in the manu- 

facture of any article intended for sale, regardless of whether the article 
to be produced is in itself unflt for beverage purposes. 

4. An exemption of 100 wine (liquid) gallons is allowed to each retail dealer 
in liquors (a person who sells or offers for sale distilled spirits, wines, or malt 
liquors in quantities of less than 5 wine gallons to the same person at the same 
time). 

A person operating more than one retail establishment is entitled to the ex- 
emption of 100 wine gallons for the stocks at each such place of business. A 
person engaged in the business of selling distilled spirits at both wholesale and 
retail on the same premises may not claim the exemption on any spirits on such 
premises. 

To be eligible for this exemption, a person must sell, or oRer for sale, dis- 
tilled spirits during July, 1940, at retail only, and he must not make sales in 
larger quantities during the entire month of July. The exemption applies only 
to distilled spirits on the premises of the person claiming the exemption. It is 
not applicable to spirits stored elsewhere or in transit. 

Persons claiming this exemptiou roust select the items on which the exemption 
is claimed and list them separately on the inventory. The wine gallons of such 
selected items must be converted into proof gallons, and the amount in proof 
gallons thus obtained shall be inserted at line 2 on Form 758. 

Any retail dealer in liquors entitled to this exemption must prepare the in- 
ventory and file a return, even though he has less than 100 wine gallons on his 
premises. 

FEEMKlVTED MALT LIQUORS. 

5. Each brewer, wholesale dealer in liquors, wholesale dealer in malt liquors, 
or any other person, corporation, partnership, or association (except such retail 
dealers as are hereinafter exempted) holding on Julv 1, 1040, tax-paid fermented 
malt liquors intended for saic shall also before beginning business on that date 
prepare an inventory of all such tax-paid fermented malt liquors. 

The inventory of fermented malt liquors shall be prepared in triplicate on 
sheets of paper not larger than 10l/z by 10 inches to be furnished by the tax- 
payer. The inventory will be made in three sections. 

The first section will cover malt liquors in packages or barrels and will be 
divided into 7 columns in the following order: 

(a) 1/s barrel. 
(b) l/s barrel. 
(c) 1/~ barrel. 
(d) l/s barrel. 
(e) l/q barrel. 
(f) 1 barrel. 
(g) Equivalent in barrels of 81 gallons. 

The second will cover malt liquors in bottles or cans and will be divided 
into 5 columns in the following order: 

(u) Number of cases. 
(b) Size of bottles or cans. 
(o) Number of bottles or cans in case. 
(d) Number of gallons per case. 
(e) Equivalent in barrels of 81 gallons. 

The third section will cover fermented malt liquors in tanks in bottling 
houses. Malt liquors in such tanks will be measured and reported in terms 
of barrels of 81 gallons. 



The inveutory of fer&nented malt liquors may be made a part of the inventory 
of distilled spirits if the person preparing the inventory also holds distilled 
spirits subject to the fl&&or stocks tax. 

0. The floor tax of !t&1 a barrel on fermented malt liquors is not applicable 
to retail stocks of malt liquors held by a person on premises as to which such 
person incurs liability to special (occupational) tax as a retail dealer in liquors 
or as a retail dealer in malt liquors for the period beginning July 1, 1940, and 
as to which premises no other special (occupational) tax with respect to dealing 
in distilled spirits, wines, or malt liquor is incurred by such person for the 
period beginning July 1, 1940. 

To be eligible for this exemption, a person must incur special tax liability 
during July, 1940, as a retail dealer in liquors or retail dealer in malt liquors 
only, on the premises where the malt liquor stocks are held. Any person claim- 
ing this exemption must not incur special tax liability as a wholesale dealer 
in malt liquors, or as a wholesale dealer in liquors on the same premises at any 
time during the month of July, 1940. 

The exemption applies only to fermented malt liquors on the premises of the 
person claiming the exemption. It is not applicable to malt liquors stored else- 
where or in transit. 

Persons entitled to this exemption are not required to pay a floor stocks tax 
on fermented malt liquors and need not prepare an inventory of such fermented 
malt liquors, but if such person holds distilled spirits, he must make an inventory 
and file a return covering such distilled spirits. 

SPIRITS OR I&&AI T LIqL'ORS ON OTHER PREM! SES OR IN TRANSIT. 

7. The inventory shall show separately all tax-paid distilled spirits and fer- 
mented malt liquors not on the premises of the taxpayer, but owned by him and 
stored else~here, or consigned to him and in transit at 12. 01 a. m. on July 1, 
1940, giving the name of the consignor. Any spirits or malt liquors which have 
been consigned to other persons by the person making the inventory and the 
title thereto has not beeu transferred to the consignee shall also be included by 
the person making the inventory, giving the name of the consignee. 

When tax-paid distilled spirits or fermented malt liquors are consigned by 
the shipper to his own order with instructions on the shipping tag to notify the 
person named thereon, who is a bona fide purchaser, and bill of lading is 
indorsed in good faith to the person named on the shipping tag and draft 
attached for the sum due, and bill of lading with draft attached is sent to a 
bank or other collection agency for collection, the purchaser only is liable for 
the floor tax and shall include such spirits or malt liquors in his inventory. 

If tax-paid distilled spirits or fermented malt liquors are in transit under 
bills of lading in which the shipper is named as consignee and the bills of 
lading are not indorsed or are!ndorsed in blank, the spirits or malt liquors will 
be presumed to be the property of the shipper held for sale and the shipper 
shall inventory such spirits or malt liquors. 

F&IBNO OF RETURN AND PAYI&fENT OF TAX. 

8. L&'ach taxpayer designated in paragraphs 1 and 5 shall make a return on 
Form 7:&8 (revised 1940), in triplicate, for each place vvhere distilled spirits or 
fermented malt liquors are held, in accordance vvith the instructions thereon. 
The original and duplicate copies must be filed with the collector of internal 
revenue of the district in which th& distilled spirits or fermented malt liquors 
are held not later than August 1, 1940, The triplicate copy will be retained at 
the location covered by the return. A copy of the inventory must be attached 
to each copy of Form 798. 

9. Th&. floor tax shown by the return to be due shall be paid to the collector 
of internal. revenue at the time the return is filed, except that the time for 
pay!Rent of this tax may be extended to a date not later than Februarv 1, 1941, 
upon the fi&ing of a bond on Form 728 — A, in dupli&ate, in a penal sum of not less 
than the amount of the tax, including penalty, if anv. 

GUT T. HzLvzRIrIc& 
Corfwniwi oner of Internal Re~&enue. 

Approved tune 26, 1A(). 
HzRBEBT E. GASToÃ, 

Acting 8ecretary of the Treagury. 

(Filed with the Division of the 1&ederal Register June 27, 1940, 11. 48 a. m. ) 
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TITLE 26 — IXTERX~ REvEX CE. — CIIaPTER I, sEBCHAPTER C, P~T 183. — 
PRODLCTIOX OF DISTILLED SPIBITS t 

~ending Relations 4. 

TRE& ERT DEPdlrrMEXT. 
OFFICE OF CO]IC5tls IONER OF IX TERNAL REvEWL-Et 

%'ashiwgtot D. C. 
To Dtstfiet 5'!! pet. (, ~'. . -oi . ', t olleetor8 of Interned Eel en Re. and Others 

Conoei i» (lt 
&ecrion 218 of the Act of June 25. 1940 (Public. Xo. 6@6, Seventy- 

sirth Congress), i=- as follows: 
(a) Section 2600 of the Internal Revenue Code is amended bv inserting at 

the end thereof the following new subsections: ' (g) DzrExss Tax ron Fzvs %sass. — In lieu of the rate. = of tax specified in 
such of the sections of this title as are set forth in the following table, the 
rates applicable with respect to the period after June 30, 1$)0, and before J+v 
1. 194~. shall be the rates set forth under the heading ' Defense-Tax Rate ': 

Sect)OIL O!d 
rate. 

Defen~ 
tat rate. 

~ O(a) (1) — — — — —— 
MO(a) (I) 

Distilled spirits generally 
Btandv 

Pursuant to the foregoing provision of law. sections 2802(a), 2 '12. 
8176. and:32M(g) of the Internal Revenue Code. and sections 8 and 6 
of the Federal Alcohol Administration Act. as amended (2 ~ V. S. C. . 
Sup. . 208, 206) . section 1& 3. 95 of Regulations 4 is hereby revoked. and 
the title to Article IK and sections 183. 60. 1+3. 186 (a'}. (b). 183. 161. 
188. 16( 1~8. 16~. 1~8. 169. 188. 2N. 188264. 188. 265 1'3. 295. 1~3. 809. and 
1'8. 890 of the said regulations are herebv alnended to read as follows: 

ARTICLE IX. — FEDEILIL ALCOHOL ADIIIXISTR YTIOX ACT PERMIT. 

Szc. 1S6. 60. Permit required. — Cnder the Federal Alcohol Administration Act 
and the regulations issued pursuant thereto (' i CFR, Part 1), anv per=on. evcept 
an agencv of a State or political subdivimon thereof, or anv otficer or emplovee 
of anv meh a en', intending to en age in the bu~ess of prodming dialed 
spiri6. is required to procure a permit therefor. (Sec. 6, 49 Stat. . 9, S; 5, l, S, C. , 
Sun. , L06. ) 

Sec. 1SS. 166. Change in tndiriduat. ttnn, or corporate name. — ~ere there is a 
change in the individual, firm, or corporate name of the d cti)ler, he must complv 
with the following re~ments: 

(a) Amended permit=Procure from the district supervisor under the Federal 
~cobol XdminLstration Act an amended b~c permit authorizin operation of 
the distillerv under the new name. 

(b) Amended notice, Form 9 ' — J. . — Submit to the district supervisnr an amended 
notice on Form oq — X. in triplicate, coverin the new name, which notice must 
be approved before operatic us mav be commenced under the new no me 

SEC. 166. 161. Iszamination of other qua)if ping docantents — Fpon receipt of 
not:ce. plat, plans, bond, consent (Form 1602), if anv. or icdemnitv bond in lieu 

t The asteris)- at end of sections refers to section 31 d of the Internal Revenne ("ode. 
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thereof, and other documents required by these regulations of persons intending 
to qualify as distillers, the district supervisor will examine the same to determine 
whether they have been properly executed, and whether they reflect compliance 
with the requirements of the law and regulations. Where any required docu- 
ment has not been filed, or where errors or discrepancies are found in those 
filed, or where the documents filed do not reflect compliance with these regulations, 
action thereon will be held in abeyance until the omission, or error, or dis- 
crepancy has been rectified, and there has been full compliance with all 
requirements. * 

SEc. 188. 167. Approval of qualifying documents. — If the district supervisor 
finds, upon examination of the inspection report, that the person seeking to qual- 
ify as a distiller has complied in all respects with the requirements of law and 
these regulations, and the distiller's bond (Form 80) and the consent (Form 
1602), if any, or indemnitv bond filed in lieu thereof, may properly be approved 
under section 188, 166, and if the applicant is entitled to a permit, he will note 
his recommendation for approval on all copies of the distiller's bond, consent or 
indemnity bond, and notice, and his approval on all copies of the plat and plans, 
and will forward all copies of the distiller's bond, consent or indemnity bond, and 
notice, and the original copy of the plat, plans, and other qualifying documents, 
together with a copy of all inspection reports, to the Commissioner for final 
action. The issuance of a permit should be withheld pending approval by the 
Commissioner of the notice, bond, and other qualifying documents required under 
the internal revenue laws. * 

SEc, 188. 168. Disapproval of qualifying documents, — If the district supervisor 
finds that the applicant has not complied in all respects with the requirements 
of the law and regulations, or that the situation of the distillery is such as would 
enable the distiller to defraud the United States, or that the bond should be 
disapproved under section 188. 166, he will note his recommendation for dis- 
approval on the bond, and will forward to the Commissioner for final action 
such copies of the qualifying documents as are required to be so forwarded by 
the preceding section in the case of recommendation for approval, together with 
a copy of. all inspection reports. Where a bond is recommended for disapproval, 
the district supervisor will furnish the Commissioner with a full statement of 
the reasons therefor. If the applicant is not entitled to a permit, the district 
supervisor will, upon disapproval of the application therefor, return all copies 
of the qualifying documents to the applicant without action thereon or reference 
to the Commissioner. * 

SEo. 188. 160. Disposition of qualifying documents. — Where the distiller's bond 
(Form 80), consent (Form 1602), if any, or indemnity bond filed in lieu thereof, 
notice (Form 27 — A), and special application (Form 1618), if any, are approved 
by the Commissioner, the district supervisor will, upon receipt of approved copies 
of such documents from the Commissioner, as provided in Article XVII, forward 
one copy of the distiller's bond, consent or indemnity bond, special application, 
notice, plat, plans, and other qualifying documents to the distiller and will retain 
one copy of such qualifying documents for the file of the distiller. The extra 
copy of the special application (Form 1618), if any, received from the Com- 
xnissioner will be placed by the district supervisor in the flle of the rectifier, If 
the distiller's bond, consent or indemnity bond, or special application, is dis- 
approved, the district supervisor will, upon receipt from the Commissioner of the 
disapproved copies of such documents and other qualifying documents submitted 
therewith, return all copies of the qualifying documents to the proprietor, with 
advice as to the reasons for disapprovah~ 

SEc. 188. 256. Rate of tan. — The law imposes a tax on distilled spirits produced 
in or imported into the United States at the rate of $8 on each proof gallon or 
wine gallon when below proof and a proportionate tax at a like rate on all 
fractional parts of such proof or wine gallon, to be paid when withdrawn from 
bond, except brandy distilled at less than 190 degrees proof, on which the tax is 
imposed at the rate of $2. 75 on each proof gallon or wine gallon when below 
proof and a proportionate tax at a like rate on all fractional parts of such proof' 
or vine gallon. (~; Sec. 2800(a), I. R. C. , as amended. ) 

SEo 188264. Unfinished spirits. — The distiller may take samples of spirits 
in the course of distillation and prior to their deposit in the cistern room. Each 
sample may not exceed one-half pint, unless it is shown that such is an iusufii- 
cient quantity for the purpose for which the sample is desired, and the Com- 
missioner authorizes the taking of a larger sample, not to exceed one pint. The 
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total number of saruples must be restricted to the rniniruunr rrecessary to deter- 
mine the qu;rlity of the spirits being produced. &' 

Sac, 183. 205. Einistred spirits. — The distiller may take from the cistern room 
of the distillery samples of distilled spirits for chemic. &l analysis or organoleptir. 
exarrrination only. Such samples may not exceed one pint for each distillatiorr 
of each kind of distilled spirits producerl daily, unless it is shown that such 
is an insufficient quantity for the purpose for which the san&pie is desired, 
and the Connnissioner authorizes ihe taking of a larger sample, not to exceed 
one quart. * 

SEo. 183. 295. Issuance of taa-paid stamps. — The collector will issue the requi- 
site tax-paid stamps. Each tax-paid stamp shall bear the signature of the 
collector, who shall write or stamp thereon the date of payment of the tax, 
by whom paid, the number of gallons and tenths of gallons of proof spirits, 
and the serial number of the cask. Facsimile signatures of collectors may be 
aifixed by the use of hand stamps to the tax-paid stamps, care being taken 
to use only such ink as will neither fade nor blur. The collector will enter 
the serial numbers of the stamps in thc appropriate spaces on all copies of 
Forms 179 and 1 &20, sign the certificate of tax-payment on each copy of Form 
179, retain one copy of each Form 179 and I&'orm 1520, and return the remaining 
three copies of Form 179 and two copies of I&'orm 1520 to the distiller with the 
stamps. (*; Sec. 2802(a), I. R. C. ) 

Src. 183. 309. )(fiadng of different spirits prohibited. — The product of two or 
more distillers slrall &rot be mingled irr a storage trurk; nor shall spirits distilled 
from different materials, or different combinaiions of the same materials at 
less than 190 degrees proof, or which differ in kind according to the standards 
of identity established under the I&'ederal Alcohol Administration Act, be mingled 
in a storage tank; nor shall spirits distilled during different distilling seasons, 
or at proofs differiug more than 10 degrees, be so mingled. (*; Sec. 3254(g), 
I. R. C. ) 

Szo. 183. 390. Bull containers. — Under the regulations issued pursuant to the 
Federal Alcohol Administration Act (27 CFR, Part 3), distillers may sell or 
dispose of d stilled spirits in bulk, that is, containers having a capacity in excess 
of 1 gallon, (1) to other distillers and proprietors of internal revenue bonded 
vvarehouses, industrial alcohol plants and industrial alcohol bonded warehouses, 
including those operating tax-paid bottling houses; (2) to proprietors of class 8 
customs bonded warehouses (imported spirits only); (3) to rectifiers; (4) to 
winemakers (brandy or alcohol) for fortification ot' wine; (5) to any agency of 
the United States, or of any S(ate or political subdivision thereof; (6) for 
export; (7) on warehouse receipts, conforming to the regulations issued under 
the Federal Alcohol Administration Act, for distilled spirits in internal revenue 
bonded warehouses; and (8) for industrial use, as follows: For experimental 
purposes, and for use in the manufacture (a) of medicinal, pharmaceutical, or 
antiseptic products, including prescriptions compounded by retail druggists; 
(b) of toilet products; (c) of fiavoring extracts, sirups, or food products; or 
(d) of scientific, chemical, mechanical, or industrial products; provided such 
products are unfit for beverage use. Distilled spirits produced at a proof in 
excess of 159 degrees and reduced in the receiving cisterns to not more than 159 
and not less than 100 degrees of proof may, however, upon tax-payment, as 
provided iu section 183. 272(d), be transported for beverage purposes only; and 
under the regulations issued pursuant to the Ferleral Alcohol Administration 
Act (27 CFR, Part 3) distillers may not sell in bulk for industrial use other 
distilled spirits produced under these regulations, unless such spirits are shipped 
or de'livered directly to the industrial user thereof. (Sec. 0, 49 Stat. , 985; 27 
U. S. C. , Sup. , 200. ) 

GUT T. HELVERING& 
Commissioner of Internal Zerrenee. 

Approved September 16, 1940. 
JOHN L. SULLIVAN) 

Acting 8ecretary of the Treasun] . 
(Filed with the Division of the Federal Register September 18, 1940, 11. 05 a. m. ) 



REGUI. ATIDNs 10 (1940), SEUTIoNs 185. 27, 185. 54, 
85. 84, 185. 90, 185. 108, 185. 109, 185. 110, 185. 12, 

185. 125, 185. 181, 185. 281, 185 284, 185. 288, 
185. 276, 185. 869, 185. 844, 185. 461. 

1940 — 89 — 10482 
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TITLE 26 — INTEIINAI REVENUE. — CHAI'TER I, SUBCIIAPTER C, PART 185— 
WAREIIOUSING OF DISTILLED SPIRITSJ 

Amending Regulations 10. 

TREASURF DEPARTMENT7 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington, D. C. 
To District Supervisors, Collectors of Internal Revenue, and Others 

Concerned: 
Section 218 of the Act of June 25, 1940 (Public, No. 656, Seventy- 

sixth Congress), is as follows: 

(a) Section 2800 of the Internal Revenue Code is amended by inserting at the 
end thereof the following new subsectio~s: 

' ( g ) DEFENSE TAx FoR FIVE YEARS. — In lieu of the rates of tax sPecifled in 
such pf the sections of this title as are set forth in the following table, the rates 
applicable with respect to the period after June 80, 1040, and before July 1, 
1045, shall be the rates set forth under the heading 'Defense-Tax Rate': 

" Section. Description of tax. Old rate. Defense-tax 
rate. 

2800(a) (I) Distilled spirits geueraHy 
2800(a) (I) Brandy 

$2. 25 
2. 00 

. 00 
2. 75 

Pursuant to the foregoing provision of law, sections 2802(a), 2872, 
2878, 2888, 2904, 8081(a), as amended, 8087, and 8176 of the Internal 
Revenue Code, and sections 5(e) and 6 of the Federal Alcohol Ad- 
ministration Act, as amended (27 U. S. C. , Sup, , 205, 206), section 
185. 54 of Regulations 10 is hereby revoked, and sections 185. 27, 185. 84, 
185. 90 (a), (b), 185. 108, 185. 109, 185. 110, 185. 112, 185, 125, 185. 181 
185. 281, 185. 284, 185. 288, 185. 276, 185. 869, 185. 444, and 185. 461 of the 
said regulations are hereby amended to read as follows: 

SEc. 185. 27. Weighing tanks. — Where distilled spirits deposited in storage tanks 
in a warehouse located on the distillery premises are to be withdrawn for trans- 
fer by pipe line to the fortifyin room of a bonded winery on contiguous premises, 
or to a denaturing bonded warehouse on the distillery premises, or to a tank 
car for shipment, as hereinafter provided in these regulations, the proprietor 
p f the wa. i'chouse must provide for use in weighing such spirits one or mpre 
suitable weighing tanks constructed in accordance with the following section: 
pr(reifted, That where brandy only is to be transferred by pipe line from ware- 
hpuse storage tanks, and such transfer is to be made direct to a weighing tank 
in the fortifying room of a contiguous winery and weighed therei l as provided 
in section 185. 444, no weighing tank need be installed on the warehouse premises. 
(e; See. 2878, I. R. C. ) 

SEc. 185. 84. Colors for pipe lines. — The pipe lines of warehouses located pn 
distillery premises must be shown on the plans in the colors in which they 
are required to be painted, as follovvs: 

'The asterisk at end of sections refers to section 8176 of the Internal Revenue Code 
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Distilled spirits 
V ater. 
Steam. 
Air 

Black 
White 
Aluminum 
Orange 

("; Sec. 2873, I. R. C. ) 
Sac. 185. 90. Otwnge in name. — Where there is a change in the individual, firm, 

or corporate name of the proprietor of an internal revenue bonded warehouse, he 
must comply with the following requirements: 

(a) Amended permit. — If engaged in the business of warehousing and bottling 
distilled spirits, and if other than an agency of a State or political subdivision 
thereof, or an ofiicer or employee of any such agency, procure from the district 
supervisor under the Federal Alcohol Administration Act an amended basic 
permit authorizing the warehousing and bottling of distilled spirits under the 
new name. 

(b) Amended application, Form 87 — D. — Submit to the district supervisor an 
amended application on Forru 27 — D, in triplicate, covering the new name, which 
application must be approved before operations may be commenced under the 
ne&v name. 

SEc. 185. 103. Eaa»&i»ation of qnaiifying doc»»sents. — Upon receipt of applica- 
tion, plat, plans, transportation and warehousing bond, export storage bond, if 
any, and other documents required by these regulations of persons desiring the 
establishment of internal revenue bonded warehouses, the disi. rict supervisor 
will examine the same to determine whether thev have been properly executed 
and whether they reflect compliance v ith the requirements of the law and 
regulations. Where any required document has uot been filed, or where errors 
or discrepancies are found in those filed, or where the documents filed do not 
refiect compliance with these regulations, action thereon will be held in 
abeyance until the omission, or error or discrepancy, has been rectified, and 
there has been full compliance with all requiren&eats. * 

S=c. 185. 109. Otf&er canses for disapprovai. — The district supervisor wfii not 
recommend approval of any application for the establishment of an internal. 
revenue bonded warehouse unless (1) the capacity of the warehouse is com- 
mensurate with the prospective needs of the area or locality in which it is 
situated aud in any event not less than 10, 000 barrels, or the equivalent thereof 
iu tank or ease storage, (2) the location is suitable, (3) the transportation 
facilities adequate, (4) the design and construction of the warehouse are such as 
to insure economical supervision by Government oiiicers, and (5) the prospec- 
tive volume of spirits that will be received, stored, withdrawn, and bottled at 
the warehouse is sufiicient to warrant the establishment of the warehouse 

the expense of Government supervision: Provided, That these provisions 
shall not be applicable where the warehouse is an original warehouse to be 
operated by the distiller (not including lessee distillers) ou or contiguous to 
the distillery premises, or is a second warehouse which the clistiller desires to 
operate on premises contiguous to or near such original warehouse on account 
o f lack of storage space in the original warehouse and the impracticabil. ity 
of expanding such warehouse. In any case where the warehouse has a bottling- 
jn-bond department and the applicant is not entitled to a permit, the district 
supervisor will, upon disapproval of the permit application, return all copies 
of the qualifying documents to the applicant without action thereon or reference 
to the Commissioner. ("; Sec. 2872, I. R. C. ) 

185. 110. Approval of qualifying docaments. — If the district supervisor 
upou examination of the inspection report and qualifying documents, 

the person seeking the establishment of the internal revenue bomled 
warehouse has complied in all respects with the requirements of the law 

these regulations, and that the application and other qualifying docu 
ments may properly be approved under sections 185. 108 and 18. "»109, he will 
note his recommendation for approval on all copies of the application, trans- 
portation and warehousing bond, and the export storage bond, if any, and 
his approval on all copies of the plat and plans, and will forward all copies 
of the application, transportation and warehousing and export storage bonds, 
and the original copy of the plat and plans and other qualifying documents, 
together with a copy of all inspection reports, to the Commissioner for final 
action. If the warehouse has a bottling-in-bond department, the issuance of 
a permit should be withheld pending approval by the Commissioner of the 
application, bond, and other qualifying documents required under the inter- 
nal revenue laws. ' 
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SEc. 185. 112. Disposition of quah f ping documents. — Where the application, 
Fnrin 27 — D, transportation and warehousing bond, Form 1571, and the export 
storage bond, Form 654, if any, are approved by the Commissioner, the dis- 
trict supervisor will, upon receipt of approved copies of such documents 
from the Commissioner, as provided in Article XVI, forward one copy of 
the application, bonds, plat, plans, and other qualifying documents to the 
proprietor, and will retain one copy of such qualifying documents on file. 
If the application, transportation and warehousing bond, and export storage 
bond, if any, are disapproved, the district supervisor will, upon receipt from 
the Commissioner of the disapproved copies of such documents, and all 
qualifying documents submitted therewith, return all copies of the qualifying 
documents to the proprietor, with advice as to the reasons for disapproval. * 

SEc. 185. 125, Transportation and warehousing bondh. — Transportation and 
warehousing bonds, Form 1571, may be terminated as to liability (1) for 
spirits consigned to the internal revenue bonded warehouse after a specified 
future date, pursuant to application by the surety as provided in section 
185. 101, (2) for transactions subsequent to the effective date of an approved 
superseding bond, or (8) for future transactions upon discontinuance of 
business by the principal after withdrawal of all spirits from the warehouse. 
(~; Sec. 2872, I. It. C. ) 

SEc. 185. 181. Application of the surety for relief from bond. — A surety on 
any bond required by these regulations mav at any time in writing notify the 
principal and the district supervisor in whose office the bond is on file that he 
desires, after a date named, which shall be at least 60 days after the date of 
notification, to be relieved of liability under said bond. The notice shall be 
executed in triplicate by the surety, who shall deliver one copy to the prin- 
cipal and the other two to the district supervisor, who will retain one copy 
and transmit the remainiug copy to the Commissioner. If such notice is not 
thereafter in writing withdrawn the rights of the principal as supported by 
said bond shall be terminated on the date named in the notice, and the 
surety shall be relieved (1) in the case of a transportation and warehousing 
bond, Form 1571, from liability for spirits consigned to the internal revenue 
bonded warehouse wholly subsequent to the date named in the notice, (2) in 
the case of an export storage bond, Form 654, from liability for spirits bottled 
in bond for temporary sto'rage for export wholly subsequent to the date named 
in the notice, or (8) in the case of direct export bonds, Forms 547 and 057, 
i, ransportation for export bonds, Forms 548 and 058, bonds covering transporta- 
tion to customs manufacturing bonded warehouses, Forms 048 and 1018, or 
bonds for the withdrawal of spirits for the use of the United States, Form 544, 
from liability for distilled spirits withdrawn for direct exportation, transpor- 
tation for export, transportatiou to customs manufacturing bonded ware- 
houses, or for the use of the United States, as the case may be, wholly subse- 
quent to the date named in the notice. This notice may not be given by an 
agent of the surety unless it is accompanied by a power of attorney duly 
executed by the surety authorizing him to give such notice or by a verified 
st;iteruent that such power of attorney is on file with the Department. Thc 
surety must also file with the district supervisor an acknowledgment or other 
proof of service of. such notice on the principal. ~ 

SEc. 185. 231. Rate of tax. — The law imposes a tax on distilled spirits pro. 
duced in or imported into the United States at the rate of' $8 on each proof 
gallon or wine gallon when below proof and a proportionate tax at a like 
rate on all fractional parts of such proof or wine gallon, to be paid when with- 
drawn from bond, except brandy distilled at less than 190 degrees of proof, 
on which the tax is imposed at the rate of $2. 75 on each proof gallon or iviue 
gallon when below proof and a proportiouate tax at a like rate on all frac 
tional parts of such proof or wine gallon. (*; Sec. 2800(a) (1), I. II. C. ) SEc. 185. 284. Number and size. — Samples of brandy or fruit spirits for lab- 
oratory analysis must be taken from packages designated as sample packages. 
Such samples may not exceed one-half pint from any package at any one 
time, unless it is shown that such is an insufficient quantity for the purpose for which the sample is desired, and the Commissioner authorizes the taking of a larger sample, not to exceed 1 pint. The number of packages from which 
samples are taken must be restricted to the minimum necessary to accomplish 
the purpose of the laboratory analysis. As a rule, not more than one or two 
samples should be required at any one time from a given lot of brandy or 
fruit spirits of the same distillation, kind of cooperage, etc. When the ware- 
houseman desires to procuie samples from a given lot of brandy or fruit 
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spirits in warehouse, he will limit the number of packages from which it is 
desired to take samples to the minimum necessary to procure representative 
samples of such spirits. Thereafter, if it is desired to procure addii. ional 
samples from the same lot of spirits, the samples should be taken from the 
same packages. (*; Sec. 8037, I. R. C. ) 

SEc. 185. 288. Ãumber, size, and use. — The warehouseman may remove from 
containers in the warehouse samples of distilled spirits other than brandy or 
fruit spirits, for analytical purposes or organoleptic examination only. Packages 
from which such samples are taken will be designated as sample packages. Such 
samples may not exceed one-half pint from any container at any one time, unless 
it is shown that such is an insufficient quantity for the purpose for which the 
sample is desired, and the Commissioner authorizes the taking of a larger samyle, 
not to exceed 1 pint. The total number of samples from all containers must be 
restricted to the minimum necessary to determine the quality of the spirits. As 
a rule, not more than one or two samples should be required from a given lot of 
spirits of the same distillation, kind of cooperage, storage, etc. When the ware- 
houseman desires to procure samples from a given lot of spirits in warehouse, he 
will limit the number of packages from which it is desired to take samples to the 
minimum necessary to procure representative samyles of such spirits. There- 
after, if it is desired to yrocure additional samples from the same lot of spirits, 
the samples should be taken from the same packages. * 

SEc. 185. 276. Issuance of taa-paid stamps. — The collector will issue the tax- 
paid stamps. Each tax-paid stamp shall bear the signature of the collector, 
who shall write or stamp thereon the date of payment of the tax, by whom paid, 
the number of gallons and tenths of gallons of proof spirits, and the serial number 
of the cask. Facsimile signatures of collectors may be attired by the use of hand 
stamps to the tax-paid stamps, care being taken to use only such ink as will 
neither fade nor blur. The collector will enter the serial numbers of the stamps 
in the appropriate spaces on all copies of Forms 179 and 1520, sign the certificate 
of tax-payment on all copies of Form 179, retain one copy each of Form 179 and 
Form 1520, and return the remaining three copies ot Form 179 and two copies 
of Form 1520 to the warehouseman with the stamps. (~; Sec. 2802(a), 
I. R. C. ) 

SEc. 185. 869. Records. — When the spirits have been removed from the export 
storage warehouse the storekeeper-gauger shall make appropriate entries on 
Form 1516 in the statement "Export Storage Warehouse Transactions, " and the 
proprietor shall report the removal on Form 52C. (*; Sec. 2904, I. R. C. ) 

SEC. 185. 444. Gauge of brandy. — The brandy will be gauged in weighing 
tanks in the warehouse and run directly from such tanks to fortifying tanks or 
brandy storage tanks in the fortifying room of the winery, except that where 
no weighing tank is provided in the warehouse the brandy may be gauged in a 
weighing tank in the fortifying room, in which case the brandy will be run 
direct from the storage tanks in the warehouse to the weighing tank in the 
fortifying room. ("'; Secs. 2883, 3081 (a), I. R C. ) 

SEC. 185. 461. Bulk containers. — Under the regulations issued pursuant to the 
Federal Alcohol Administration Act (27 CFR, Part 3), proyrietors of internal 
revenue bonded warehouses may sell or dispose of distilled spirits in bulk, i. e. , 
in containers having a capacity in excess of 1 gallon, (1) to distillers and 
proprietors of internal revenue bonded warehouses, industrial alcohol ylants 
and industrial alcohol bonded warehouses, including those operating tax-paid 
bottling houses; (2) to proprietors of class 8 ciistoms bonded warehouses (im- 
ported spirits only); (8) to rectiiiers; (4) to winemakers (brandy or alcohol) 
for fortification of vrine; (5) to any agency of the United States, or of any 
State or political subdivision thereof; (6) for export; (7) on warehouse re- 
ceipts, conforming to the regulations issued under the Federal Alcohol Adminis- 
tration Act, for distilled spirits in internal revenue bonded warehouses; and 
(8) for industrial use in accordance with the regulations issued under the 
Federal Alcohol Administration Act (27 CFR, Part 2), as follows: For experi- 
mental purposes, and for use in the manufacture (a) of medicinal, pharmaceu- 
tical, or antiseptic products, including prescriptions compounded by retail drug- 
gists; (b) of toilet products; (c) of flavoring extracts, sirups, or food yroducts; 
or (d) of scientitic, chemical, mechanical, or industrial products; provided such 
products are urdit for beverage use. Distilled spirits produced at a proof in 
excess of 159 degrees and reduced in the receiving cisterns to not more than 
159 and not less than 100 degrees of proof may, however, upon tax-payment, be 
transported for beverage purposes only; arul under the regulations issued pur- 
suant to the Federal Alcohol Administration Act (27 CFR, Part 3) warehouse- 
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men may not sell in bulk for industrial use other distilled spirits (except 
spirits — fruit or alcohol) unless such spirits are shipped or delivered directly to 
the industrial user thereof. (Sec. 6, 49 Stat. , 985; 27 U. S. C. , Sup. , 206. ) 

GUT T. HELVERING, 
Convmissioner of Internal Eevenue. 

Approved September 13, 1940. 
JOIIN L, SULLIVAN' 

Acting 8ecretary of the Treasury. 

(Filed with the Division of the Federal Register September 16, 1940, 3, 44 p. m ) 

REGULATIQNs 6 (1988), SEOTIoN 21: Exchanges 1940 — 34 — 10396 
and redemption of bottled-in-bond stamps, etc. T. D. 5001 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, PART 188. — 
BOTTLING OI' DISTILLED SPIRITS IN BOND. 

Amending Regulations 6 (1938). 

TREASURF DEP ARTMENT& 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington, D. C. 
To District 8upervisors, Collectors of Internal Eevenue, and Others 

Concerned: 
Section o of the Act of June 24, 1940 (Public, No. 654, Seventy- 

sixth Congress), is as follows: 
Szc. 2. Section 2903, Internal Revenue Code, is hereby amended by relettering 

subsections (e), (f), and (g) as (f), (g), and (h), respectively, and by insert- 
ing a new subsection (e) to read as follows: 

"(e) UNU$ED STA14fPS; EXCHAlvGE, REFUND, ETc. — The Commissioner of In- 
ternal Revenue, under regulations prescribed by him and approved by the 
Secretary of the Treasury, may redeem or make allowance for any unused case 
stamp, with all coupon strip stamps attached thereto, issued under section 1 of 
the Act entitled 'An Act to allow the bottling of distilled spirits in bond', 
approved March 3, 1897 (29 Stat. 626), or under said section 1, as variously 
amended, and may redeem or make allowance for unused strip stamps issued 
for bottles of distilled spirits bottled in bond under said section 1, as amended 
by the Act of July 9, 1937 (50 Stat. 487), or under subsection (d) of this section, 
by exchanging them for strip stamps for bottled-in-bond spirits, or by refunding 
moneys received therefor: Provided, That stamps may be exchanged or the value 
thereof refunded only in quantities of the value of $5 or more: And provided, 
further, That no claim under this subsection for redemption or allowance in 
respect of case or strip stamps shall be allowed unless presented within two 
years after the date on which Such case or strip stamps were lawfully issued. 
There are hereby authorized to be appropriated annually, out of any money in 
the Treasury not otherwise appropriated, such sums as may be necessary to 
carry out this provision. " 

Section 3 of the A. ct of June 24, 1940 (Public, No. 654, Seventy-sixth 
Congress), is as follows: 

Szc. 3. Notwithstanding the limitations contained in sections 2803(c) and 
2903(e), Internal Revenue Code, as amended and inserted, respectively, by this 
Act, as to the time within which claims under such sections must be presented, 
claims under such sections for the exchange of or refund for stamps lawfully 
issued prior to the date of enactment of this Act may be allowed if presented 
within two years from the date of enactment of this Act. 
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Pursuant to the foregoing provisions of law and to sections 2905 
and 8176 of the Internal Revenue Code, section 21, Regulations 6 (26 
CFR 1988 Sup. , section 188. 21), is . amended and a new section num- 
bered 63 added, both to read as follows: 

SEc. 21. Exchange and redemption of bottled-in-bond stamps for distilled 
spirits for do»icstte use. — Unused bottled-in-bond ease stamps, with all coupon 
strip statnps attached thereto, issued undei section 1 of the Act of March 3, 
1897 (29 Stat„626), or under said section 1, as variously amended, and unused 
strip stamps issued under said section 1, as amended by the Act of July 9, 1937 
(50 Stat. , 487), or under subsection (d) of section 2903 of the Internal Revenue 

Code, in quantities of the value of $5 or more, may be exchanged for bottled-in- 
bond strip stamps, of equal value and in any prescribed denomination, or the 
value thereof may be refunded, provided that a claim for such exchange or 
refund, establishing the lawful issuance and ownership of the stamps, is filed 
with the collector of internal revenue who issued the stamps (1) within two 
years after the date on which such stamps were lawfully issued or (2) if the 
stamps were lawfully issued prior to June 24, 1940, within two years from the 
latter date: Provided, hotvever, That the value of unused stamps which have 
been destroyed may be refunded upon the filing of a claim as provided herein 
with proof to the satisfaction of the Commissioner of the destruction of the 
stamps. Claims for exchange of stamps will be iiled on Form 1579 and claims 
for refund of the value of stamps on Form 843, in accordance with procedure 
prescribed by the Commissioner. 

(a) Disposition of bottled-in-bot:d stamps. — All unused bottled-in-bond stamps, 
if any, belonging to the proprietor at the time of permanent discontinuance of 
busiuess will be inventoried by denomination, serial number, and quantity by 
the storekeeper-gauger or other officer designated by the district supervisor to 
perform such duty. The officer will deliver such stamps to the proprietor and 
take his receipt therefor, in triplicate. When delivering the stamps the officer 
will advise the proprietor that the value of the stamps, if in quantities of 
the value of $5 or more, may be refunded provided that a claim for such refund 
on Form 843, establishing the lawful issuance and ownership of the stamps, is 
filed with the collector of internal revenue who issued the stamps (1) within 
two years after the date on which such stamps were lawfully issued or (2) if 
the stamps were lawfully issued prior to June 24, 1940, within two years from 
the latter date; or that such unused stamps may be destroyed in the presence 
of a Government ofiicer, and the proprietor thereby relieved from further 
accountabilirv for the stamps. If the stamps are not surrendered to the collec- 
tor for refund of their value or are not destroyed, the proprietor must account 
for the stamps each month by rendering Form 96, properly modified, in dupli- 
cate, to the district supervisor. The officer shall make a notation on the receipt 
as to the disposition made or to be made of the stamps. One copy of the receipt 
wfil be delivered to the proprietor and the original and one copy will be 
delivered to the district supervisor, who will forward the original to the Com- 
nrissioner. (Sections 2903, 3176, I. R. C. ; section 3, Act of June 24, 1940 (Public, 
No. 654, Seventy-sixth Congress). ) 

SEc. 63. Exchange and, redemption of bottled~n-bond stamps for distilled 
spirits for ezport. — Provisions of section 21 are applicable to bottled-in-bond 
stamps for distilled spirits for export. (Sections 2903, 2905, 3176, I, R. C. ; 
section 3, Act of June 24, 1940 (Public, No. 6o4, Seventy-sixth Congress). ) 

TIMOTHY C. ' 

IIOONKY& 

Acting Commissioner of Internal Eeventte. 

Approved August 7, 1940. 
JOHN L. SIILLIVAN~ 

Acting secretary of the Treasurg. 

(Filed with the Division of the Federal Register August 10, 1940, 10. 03 a. m, ) 
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SECTION 2810, AMENDED BY REVENUE ACT OF 1940. 

REGULATIQNs 28 (1940), SEOTIoN 181. 15: Registry 1940 — M-10878 
of stills. T. D. 4998 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, PART 181. — 
STILLS AND DISTILLING APPARATUS. 

Registration of petroleum stills and distilling apparatus not 
required. 

TREASURY' DEPARTMENT 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington, D. C. 
To Distrtct 8upereisors and Others Concerned: 

The Act of July 9, 1940 (Public, No. 705, Seventy-sixth Congress), 
provides as follows: 

That section 2810(a), Internal Revenue Code, is amended by adding an 
additional paragraph at the end thereof to read as follows: 

"Stills and distilling apparatus set up at refineries for the refining of crude 
petroleum or the production of petroleum products and not used. in the manufac- 
ture of distilled spirits are not required to be registered under this section. " 

Pursuant to the foregoing provision of law, section 181. 15(d) of 
Regulations 98 (Part 181, Title 26, Code of Federal Regulations) is 
amended to read as follows: 

(d) Registration not rcqaircd in certain cases. — The registration of stills and 
distilling apparatus is not required when set up for use by the United States or 
any governmental agencv thereof, other than for distilling as defined by section 
181. 12, or when set up at refineries for the refining of crude petroleum or the 
production of petroleum products and not used in the manufacture of distilled 
spirits. 

TIMOTIIV C. MOONY, 
Acting Commissioner of Internal Revenue. 

Approved July o5, 1940. 
JOIIN L. SULLIVAN, 

cicting 8ecretary of the Treasury. 

(Filed with the Division of the Federal Register July 28, 1940, 8. 22 p. m. ) 

REGULATIoNs 11' SEGTIoNs 189 65) 189 78' 189 79i 
189. 95, 189. 111) 189. 116, 189. 158. 

1940-84-10897 
T. D. 5009 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, PART 189. — 
BOTTLING OF TAX-PAID DISTILLED SPIRITS. 

Amending Regulations 11. 

TREASURT DEPARTMENTi 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Washington, D. C. 
To Distrk t Super'& ors, Collectors of Internal Revenue, and Othe' 

Concerned: 
Section 2808(c) of the Internal Revenue Code, as amended by sec- 

tion 1 of the Act of June 94, 1940 (Public, No. 654, Seventy-sixth 
Congress), reads as follows: 

(e) UNUszn STAMps; KxcHANoz, RzFUNn, Era. — The Commissioner of Internal 
Revenue, under regulations prescribed by him and approved by the Secretary 
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« the Treasury, may redeem or make allowance for any unused stamps issued 
under section 203 of the Liquor Taxing Act of 1934 or subsection (b) of this 
section by exchanging them for other stamps of the same kind or by refundiug 
nioneys received therefor: provided, That stamps may biexchanged or the value 
thereof refunded only in &luantities of the value of gfi or more: Arid provided fur- 
ther, That no claim for the exchang'e of strip stamps or refuml therefor shall be 
allowed unless presented within two years after the date on which such st;imps 
were lawfully issued. There are hereby authorized to be appropriated annually, 
out of any money in the Treasury not otherwise appropriated, such suins as niay 
be necessary to carry out this provision. 

Section 3 of the Act of June 24, 1940 (Public, No. 654, Scventy- 
sixth Congress), reads as follows: 

SEo. 3. Notwithstanding the limitations contained in sections 2803(c) and 
2903(e), Internal Revenue Code, as amended and inserted, respectively, by this 
Act, as to the tiine within which claims under such sections must be presented, 
claiins under such sections for the exchange of or refund for stamps lawfully 
issued prior to the date of enactment of this Act may be allowed if presented 
within two years from the date of enactment of. this Act. 

Pursuant to the foregoing provisions of law and to sections 2803 (d), 
2871, 3030(a), and 3176 of the Internal Revenue Code, and section 5(e) 
of the Federal Alcohol Administration Act, as amended (27 U. S. C. 
Sup. , 205), section 189. 31 of Regulations 11 is hereby revokecl, and 
sections 189. 65, 189. 78, 189. 79, 189. 95, 189. 111, 189. 116, and 189. 153 of 
Regulations 11 are hereby amended to read as follows~: 

SEo. 189. 65. A. pplication, Eorm 230. — Proprietors of tax-paid bottling houses 
desiring to bottle tax-paid spirits will execute application on Forru 230, in dupli- 
cate, giving all of the data called for by the form as indicated by the headings 
of the columns and lines and the instructions printed thereon. The proprietor 
will enter on Form 230 the details of the withdrawal gauge for tax-payment 
when packages of spirits are to be dumped for bottling, or when liqueurs or 
cordials are authorized to be bottled from the original package as provided in 
section 189. 78. An actual gauge of the spirits will, however, be made in either 
case before the bottling begins, and the details of such gauge will also be entered 
on the form, as provided in sections 189. 77 and 189. 78. Each Form 230 will be 
given a serial number beginning with "1" for the 1st day of January of each 
year and running consecutively thereafter to December 31, inclusive. A separate 
application on Form 230 must be prepared for each lot of tax-paid spirits to be 
bottled. * 

SEc. 189. 78. Bottling tank to be used. — All spirits bottled at a tax-paid bot- 
tling house must be bottled from approved bottling tanks: Provided, That the 
district supervisor may authorize the bottling from the original package of 
liqueurs and cordials which it is impracticable to bottle from an approved bot- 
tling tank. Where liqueurs or cordials are authorir~ to be bottled from the 
original package, the proprietor will gauge such liqueurs or cordials before the 
bottling begins and enter the details thereof on all copies of Form 230. * 

Sxo. 189. 79. Reduction of taa-paid rectified spirits prohibited. — The reduction 
in proof or the increasing in volume, at a tax-paid bottling house, of rectified 
spirits on which the rectification tax has been paid is prohibited by law. This 
prohibition does not forbid the reduction of imported spirits rectified abroad, or 
of spirits rectified in Puerto Rico, the Virgin Islands, or the Philippine Islands, 
or of domestically rectified spirits exempt from rectification tax. Liqueurs and 
cordials may not be reduced in proof or increased in volume, nor may wines be 
increased in volume or in taxable grade, at a tax-paid bottling house. (~; Sec- 
tions 2801(b), 3030(a), I. R. C. ) 

Svic. 189. 95. RebottHng, relabeling, and restarnping of bottled spirits. — Where 
distilled spirits packaged in bottles are to be rebottled for domestic sale, the 
bottles, if of a capacity of one-half pint or greater and not exceeding 1 gallon, 
must conform to the requirements of Regulations 13 (26 CFR, Part 175). The 
spirits may be rebottled in the same bottles from which removed if such bottles 
containing the spirits originally conform to the requiremeiits of Regulations 13 
and have not been sold to the consumer or opened, and the use of such bottles is 
authorized by the district supervisor in accordance with the said regulations. 
The new label must be covered by an appropriate certificate of label approval or 
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a certificat of exemption from label approval issued under the Federal Alcohol 
Administration Act, If the new label is covered by a certificate of exemption 
from label approval, it must conform to the requirements of Regulations 18. If 
the spirits have left the possession of the original bottler and are to be relabeled 
without rebottling, authorization to relabel the spirits must be obtained in 
accordance with regulations issued under the Federal Alcohol Administration 
Act and submitted to the Government otficer supervising operations of the plant, 
or to the district supervisor or other designated approving officer. Whenever 
bottled distilled spirits are dumped for rebottling, the red strip stamps on the 
bottles must be destroyed at the time of dumping, and new red strip stamps must 
be afiixed to the bottles in which the spirits are rebottled. ~ 

SEc. 189. 111. Exchange and redemption of stamps. — Unused red strip stamps, 
in quantities of the value of $5 or more, issued under section 208 of the Liquor 
Taxing Act of 1934 or subsection (b) of section 2808, Internal Revenue Code, 
may be exchanged for other stamps of the same kind and in any prescribed 
denomination, or the value thereof may be refunded, provided that a claim 
for such exchange or refund, establishing the lawful issuance and ownership 
of the stamps, is filed with the collector of internal revenue who issued the 
stamps (1) within two years after the date on which such stamps were 
lawfully issued or (2) if the stamps were lawfully issued prior to June 24, 
1940, within two years from the latter date: Provided, hotoever, That the value 
of unused stamps which have been destroyed may be refunded upon the filing 
of a claim as provided herein with proof to the satisfaction of the Com. 
missioner of the destruction of the stamps. Claims for exchange of stamps 
will be filed on Form 1579 and claims for refund of the value of stamps on 
Form 848, in accordance with procedure prescribed by the Commissioner. 
(*; Section 8, Act of June 24, 1940 (Public, Xo. 654, Seventy-sixth Congress). ) 

SEc. 189. 116. Withholding release of spirits. — Where bottlers of distilled spirits 
are found to be using labels other than those covered by a certificat of 
approval of labels, or a certificate of exemption from label approval, or to be 
affixing labels conforming to those on certificates of label approval to spirits 
which do not conform to such approved labels or to the Government label, or 
where bottlers bottling spirits imported in bulk do not have in their possession 
such certificates of origin, age, and class and type as are required, the officer 
will withhold release of the spirits and will make a report of the facts to the 
elistrict supervisor, accompanied by copies of the labels in question. (Section 
505, 49 Stat. , 1965; 27 U. S. V. Sup. , 2Ni. ) 

S&Ec. 189. 158. Disposition of strip stamps. — All unused red strip stamps, if 
any, belonging to the proprietor at the time of permanent discontinuance of 
business will be inventoried by denomination, serial number, and quantity, by 
the storekeeper-gauger or other oificer designated by the district supervisor to 
perform such duty. The officer will deliver such stamps to the proprietor and 
take his receipt therefor, in triplicate. When delivering the stamps the oiiicer 
will advise the proprietor that the value of the stamps, if in quantities of the 
value of $5 or more, may be refunded, provided that a claim for such refund 
on Form 848, establishing the lawful issuance and ownership of the stamps, 
is filed with the collector of internal revenue who issued the stamps (1) 
within two years after the date on which such stamps were lawfully issued 
or (2) if the stamps were lawfully issued prior to June 24, 1940, within two 
years from the latter date; or that such unused stamps may be dv. stroyed in 
the presence of the Government oflicer and the proprietor thereby relieved 
from further accountability for the stamps. If the stamps are not surrendered 
to the collector for refund of their value or are not destroyed, the proprietor 
must account for the stamps each month by rendering Form 96, in duplicate, 
to the district supervisor. The off'reer shall make a notation on the receipt 
as to the disposition made or to be made of the stamps. One copy of the 
receipt will be delivered to the proprietor and the original and one copy will be 
delivered to the district supervisor, who will forward the original to the 
Commissioner. ("; Section 8, Act of June 24, 1940 (Public, No. 654, Seventy- 

, sixth Congress). ) 
TilvIOYHy ( . MOONED, 

Acting Commissioner of Interna/ Eeventte. 
Approved August 7, 1NO. 

JOHN L. SULLIVAN, 
Acting Secretary of the Treastsry. 

, '(Filed with the Division of the Federal Register August 10, 1940, 10. 03 a. m. ) 
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PRODUCTION, F&ORTIFICATION, TAX-PAY3IENT, ETC. , 
OF %VINE. 

REOET ~Tloi= 7 (1967), ARTIcI. F. LXXIIL 1940 — 27 — 10315 
T. D. 4977 

TITLE RS — ILRTERXAL REVEXI E. — CHAPTI. R I, SI BCHAI'TLR C. — 1!IS&'EI. LANE&»'S 
Ey&'ISE TAPIRS. PART 1 S — PRODCCTIOX, FORTIFICATION, TAX I'ATAIEXT, 
ETC. , OF wlyE. 

Credit: for taxes on fortified wines (a!uending Re ulatinns 7) . 
TRF %ST:Tlv DEPARTAIE& T. 

OFFICE OF COAIiIISSIOiER 01' I%TERNAL REvEiI. E. 
11 a~bin@to!!, D. ( . 

'Jo Co77eeto!s of Illte&v!a7 A'erenue. Dist&ict 8aperlisors! and Others 
C'ont«roedt 

Sections 4;Ind 5 of the Act of June 24. 1940 (Public, Xo. 655, 
Seve»ty-siyth (. 'ongress), read as folio!vs: 

SEC. 4. Upon the filiug of a claim therefor by the proprietnr of any 
bonded wiuery or bonded st«rernnm in which there v-as stored ou Juue 
60, 194(!, or to which there was in transit ou that date, wiue lawfuny 
fortified with brandy or wine spirits, aud coutaiuiug!uore than 14 pcr 
ceutu!u of absolute alcohol bv volume. aud uot exceeding "4 per ceutum 
of absolute alcohol bv volume, the Commissiouer of Internal Revenue i. 
authorized to issue to such proprietor suit;!ble docn!ueuts entitling su«h 
proprietor t«a credit of 5 ceuts per gallon in respect of each g;!lion of 
such fortifi: d wine which the Commissiouer shall fiud was &m sn«h pro- 
prietor's bonded winery or bouded storeroom premises nn June 60, 1940, 
or in trausit thereto. The amount of such credit shall be allowed in 
whole or iu p&!rt in the purch;!Se nf wine stmnps. The claim shall be 
supported br au inventory. prepared. and filed by the proprietor iu such 
form and mauner;!s the Commissinuer of Internal Revenue shaLl pre- 
scr!be bv re„ulations, approved bv the S«cretarv of the Treasury, aud by 
such other proof a. the C&immissi«ner u!ay from time tn time require. 
The afores;!id «rcdit to the proprietor m!y be trausferred by the pro- 
priet&ir to whn!u issued to the proprietor of any other bonded winerr or 
bonded storeror!u. All claims under thi. secti&u! must be filed on or 
before October 1, 1940. 

SEC. 5. The C«mmis. inner of Internal Reveuue, with the approval of 
the Se&!'e»!ry of the Treasnrr, shall prescribe and publish all needful 
rnles aud regnlati&iu for the euforcemeut of this Act. 

Pursuant to the foregoing sections of law. Regulations 7 (Part 178, 
Title '6. Code of Federal Regulations) are hereby a»Tended by adding 
thereto a nesv article and new paragraphs readit!g as follows: 

ARTIcLE LXXIII. ~REDITs FoR TAxEs ox FoRTIFIED VVI&REs. 

PAR. 363. Inreatorp of fortifie wines. — Anv prnprietnr of a bonded winerr or 
bonded storeroom desiring to secure the nedits authorized bv section 4 of tbe 
Act of June 24. 1940, shall. at any time on June 60, 1940, if no wiue i. received 
into or removed frnm the wiuerv or storeroon! on that date. or at the close of 
business ou June 60, 1940. if wine is recelred or rem&&red on that date, u!ahe an 
iuventorv of all untax-paid wiue lawfullv fortified with brandv or v-ine spirits 
and coutaining more than 14 per centum. but uot exceeding '~4 per ceutmu. of 
absolute alcohol bv volume then on baud or in transit to such bouded winerv or 
stnreron!u. 

pAR 6&!4. Details of iureatory. — (a) The inrentorr shall be prepared iu tripli- 
cate on sheets of paper not larger than 10" bv 16 inches to be furnished by the 
taxpayer. The inveutory v-ill consist of two sectious. The fir, t section will 

ED&i' 17'~1 Z. ) 
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cover all unt:ix-paid fortified wines on hand or stored on the bonded winery or 
bande&I storer&&oin, and will be divided into 8 columns designated as follows: 

(A) Kind of ivine. 
(8) Nanie of producer. 
(C) Serial nuinber of tank. 
(D) Seri;&l number of packages. 
(E) Serial nuniber of cases. 
(F) Size of bottles. 
(G) Per cent of alcohol. 
(H) G;&lions of fortified wine. 

(b) The second section of the inventory will cover all untax-paid fortified wine 
in transit to the premises of the bonded winery or bonded storeroom, and will 
be divided into 7 columns designated as follows: 

(A) Kind of wine. 
(B) Name aud;iddress of shipper. 
(C) Name of producer. 
(D) Kind of container. 
(E) Serial number of container. 
(F) Per cent of alcohol. 
(G) Gallons of fortified wine. 

PAR. 305. Reniopal of uinc skoun on inpentory. — The fortified wine shown in 
the inventory to be on hand shall not be removed from the bonded winery or 
bonded storeroom before July 1, 1940, aud shall on or after that date be tax-paid 
on removal at the rates of tax imposed by law in etfect on the date of removal. 

PAR. 300, Verifi&:at(on of inpentories. — District supervisors will assign inspec- 
tors or storekeeper-gaugers to verify and certify inventories made by proprietors 
of bonded wineries and bonded storerooms. 

PAR. 307. Filing of application, for c& rtificate of credit. — Every proprietor 
of a bonded wiuery or storeroom having on hand or in transit thereto untax-paid 
fortified wine containing more than 14 per centum, but not exceeding 24 per 
centum, of absolute alcohol by volume, as indicated above, desiring to secure 
the credits mentioned herein, shall, on or before October 1, 1940, file an applica- 
tion, under oath, with the Commissioner of Iuternal Revenue, Washington, 
D. C. , for the issuance of a certilicate entitling the proprietor to a credit of 5 
cents a gallon in respect of each gallon of fortified wine which the Commissioner 
shall find was on the proprietor's winery or storeroom premises or in transit 
thereto. No particular form of application will be provided. Tlie application 
may be made on letter size paper and shall set forth the basis of the claim in 
sufficient detail to enable the Coinmissioner to determine the nature thereof. 
Two copies of the inventory will be attached to the application. The remaining 
copy of the inventory will be retained by the applicant. 

pAR. 308. Action by Commissioner. — The application and supporting docu- 
n&ents will be examined by the Coinmissioucr, who may call upon the applicant 
for such other proof and information as he may deem necessary to the con- 
sideration of the claim. When the Commissioner determines the quantity of 
untax-paid fortifie wine which was on hand on the applicant's establishment 
or in trausit thereto ou June 30, 1940, he will issue to tbe applicaut a certificate 
or certificates in an amount equal to 5 cents per gallon for the gallonage thus 
ascertained. 

PAR. 369. Certificates to be used for p«rct&ase of ni»e stamps. — These cer- 
tificate iuay be applied in whole or in part to the purchase of wine tax stamps 
on presentation io the collector of internal revenue, accompauied by I'orm 
427 — B, Order for Starups — Wine, in quadruplicate. 

PAR, 370, 7'ransfer of certificates. — (a) The certificates may be transferred 
by the proprietor of a bonded winery or bonded storeroom to whom issued to the 
proprietor of any other bonded wiiiery or bonded storeroom who may also 
apply the certificates in whole or iu part to the purchase of wine tax stamps, 
as provided by paragraph 309, or transfer them to auother proprietor of a 
bonded winery or storeroom for such purpose. 

(b) In such case, the transferor shall indorse the certificate on the back 
thereof as follows: 

Title to this certificate is hereby transferred to 
Proprietor of B. W. (or B. S. ) No 
Address 
Signature of transferor 
Proprietor of B. W. (or B. S. ) No 
A ddress 



If the tr'&nsf&'ri'ed «'rtifi&;)t& is to be pr«seuted to a collector of internal revenne «a district other than that in )vhi«h the tr;&nsferor is lac&it«d, ili& tr»nsf&ror 
ihall h;iv«all si natu&'es of tile ir&tlol'se&1)cnt gua&'ant&'('d by» b&ink oi' by the 
colh«tor of iut&)rual r(v(nne of his district. Iri addil. iuri to su«h guaranty, the 
transferee shrill, if he requ& its staml» in a 1«ii«r amount thau the face value 
of the c«rtificate, on presenting tlie c«rtihcate to the coll&ctor of su& h oth&r 
district, deliver to hini a photost;itic «&1&y of the f&ic(' 'ir&d bu('k of ihe certificate. 

I Aa. 371. Lost o&' dcst& ott«&1 (crtifi(«t( a. — The Cou&miiiion«r may iii)&(' a 
certificate to replace any lost or destroy«&1 c&'rtificatc upo» r«ceipt of;in;)ppfica- 
iiou therefor froru tl&e person eutitlcd to possession thereof, if thc applicant 
submits i-, )tisf;ictory proof (1) of his right to poii& ss the («rtifi&-, ite, (2) of 
the loss or deitruction of the certificate. md (3) of the effo&)i nude to recover 
the certificat&. The applic&)ti&n) nuiii be acconq&an«&1 by; & b&&rid in d&mbl« the 
aniount of the fa&«v&ilne of the ««rtificate, with surety or sur&'ties approved 
by the Commissioner, in&len)nifying the Uiiited States agair&st loss in case the 
n)issing certificate should be used. 

Pan 372. Pal&&))enf of fortificatior) ta:ces. — All assessments of tax«i on brandy 
withdra. )vi& and us('d in thc fortification of wine prior to Jnly 1, 1940, will be 
dn«and pavable within 13 uu&nths from the date of notice of assessment 
thereof. 

GLY T. HELVERING) 
Commissioner of Intc)nal Eevenue. 

Approved June. 26. 1940. 
EIER KRT E. GAs ON, 

Acting (8&e()(t&rr g of the Treasury. 

(Filed with the Divisioii of the Federal Register June 27, 1940, 11. 43 a. m. ) 

RKGCLATI&)Ns7(1937)&PARAGRvPHs48&11&113&19408210380 
114, 155, 161, 205), 21'), 284& 285, 291, 809, 310, 811. T. D 4994 

TITLE ' 
O — I NTKRNAI RKVL'Xl)l'. — CHAPTER I, SUB("HAPTKI( r, PART 178— 
PROHKCTION, FORTIl'ICATION, TAX I'AY%I):N'I, L'TC, , ol' MIXE. 

Tax ou wine and withdrawal of brandy for fortification (amend- 
ing Regulatious No. 7). 

TREASIIRY DKI'ARTMKNT& 

OFFICE OF Co)IMISSIONER 01 INTERNAI RKVKNLE& 
~'ashington& D. C. 

To Collectors of Internal Eevenue& Distr&'ct Snl)eroisorsi and Others 
Concerned: 

The Act of June 24, 1940 (Public& No. 655, Seventy-sixth Con- 
gress), reads in part as follows: 

That, effective July I, 1940, section 3030(a) (1) (A), Iuternal Revenue Code, 
is;imended to read as follows: 

"(A) I»)t&os(lion. — Upon all still wines, including vermouth, and all artificial 
or imitation wines or compounds sold as still wine produced in»r imported into 
the United States after June 30, 1940, or which on July 1, 1940, were on any 
ivlnery preniises or other bonded premises or in ir an it thereto or at any c»s- 
tomhouse, there shall be levied, collected, and paid taxes at rates as follows, 
when sold or rcn)overt f' or cousumption or sale: 

"O)i wiues containing not more than 14 ptr centum of absolute alcohol, 5' 

cents per wine-gallon, the pcr centum of alcohol under this section to be reckoned 
by volume and not by weight; 

"Ou wines containing more than 14 pcr centnm a. nd uot exceeding 21 per 
centum of absolnte alcohol, Ifi cents per wine-gallon; 

"On wines containing more than 21 per centum aud not exceeding 24 per 
centum of absolute alcohol, -":) cents per ivine-g)&lion; 

"A]l such wines containing more than 24 per centum of absolute alcohol by 
volume shall be classed as diitilled spirits and shall pay tax accordiugly. 
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" Anv such wines may, under such regulations as the Commissioner may 
prescribe, with the approval of the Secretary, be sold or removed tax-free for 
the manufacture of vinegar, or for the production of dealcoholized wines con- 
taining less than one-half of 1 per centum of alcohol by volume. 

"The taxes imposed by this subparagraph (A) of this paragraph shall not 
apply to dealcoholized wines containing less than one-half of 1 per centum 
of alcohol by volume; nor, subject to regulations prescribed by the Commis- 
sioner, with the approval of the Secretary, to wines produced for the family 
use of the duly registered producer thereof and not sold or otherwise removed 
from the place of manufacture and not exceeding in any case two hundred 
gallons pcr year. " 

Szc. 2. Effective July I, 1940, section 8080(a) (2), Internal Revenue Code, is 
amended to read as follows: 

"(2) Sparkling mines, liqueurs, and cordials. — Upon the following articles 
whi«h are produ&. ed in or imported into the United States, after June 80, 1940, 
or which on July I, 1940, are on any winery premises or other bouded premises 
or in transit thereto or at auv customhouse, there shall be levied, collected, and 
paid, in lieu of the internal-revenue taxes imposed thereon by law prior to such 
d&&te, taxes at rates as follows, when sokl, or removed for consumption or sale: " On each bottle or other container of champagne or sparkling wine, 2r&q 

cents on e;&«h oue-half pint or fraction thereoi; 
"On each bottle or other container of artificially carbonated wine, 1&/z cents 

on each one-half pint or fraction thereof; " On each bottle or other «oui ainer of liqueurs, cordials, or similar com- 
pounds, by whatever name sold, or offered for sale, containing sweet wine, citrus- 
fruit wine, peach wine, cherry wine, berry wine, apricot wine, prune vine, 
plnm wine, pear wine, or apple wine, fortified, respectively, with grape brandy, 
citrus-fruit brandy, peach brandy, cherry brandy, berry brandy, apricot braudy, 
prune brandy, plum brandy, pear brandy, or apple brandV, 1&l, cents on each 
one-half pint or fraction thereof. 

"Any of the foregoing articles containing more than 24 per centum of abso- 
lute alcohol by volume (except vermouth, liqueurs, cordials, and similar com- 
pounds made iu rectifying plants and containing tax-paid sweet wine, citrus- 
fruit wine, peach v, ine, cherry wine, berry v-ine, apricot wine, prune wine, 
plum wine, pear wine, or apple wine, fortified, respectively, with grape brandy, 
citrus-fruit brandy, peach brandy, cherry brandv, berry brandy, apricot brandy, 
prune brandy, p um brandy, pear brandy, or apple brandy) shall be classed as 
aistilled spirits and shall be taxed accordingly. 

"The Co&nmissioner under regulations prescribed by him, with the approval 
of the Secretary, is authorized to remit, refund, , and pay back the amount of all 
taxes on such liqueurs, cordials, and similar compounds paid by or assessed 
against rectifiers at the distilled spirits rate prior to June 26, 1980. " 

Szc. 8. Effective July 1, 1940, section 8081 (a), Internal Revenue Code, is 
amended to read as follows: 

" (a ) Tl'i tk &I& a«-a l of spi& i ts for fortification. — Under such regula tions and 
official supervision and upon the giving of such notices and entries as the Com 
missioner, with the approval of thc Secretary, may prescribe, any producer of 
vvines defined under the provisions of this subchapter may vithdraw from any 
fruit distillery or internal revenue bonded warehouse grape brandy (hereafter 
in this section included in the term ' brandy '), or wine spirits, for the fortifica- 
tion of such wines on the premises where actually made, and any producer of 
citrus-fruit wines, peach wines, cherrv svines, herry wines, apricot wines, prune 
wines, plum wines, pear wines, or apple wines (hereafter in this section included 
iu the term ' wines ') may similarly withdraw citrus-fruit brandy, peach brandy, 
cherry braudy, berry brandy, apricot braudv, prune brandy, plum brandy, pear 
brandy, or apple brandy (hereafter in this section included in the term 

brandy ') for the fortification of wines as set forth in section 8082, Internal 
Revenue Code, on the pren&ises where actually made. The amounts of tax at 

rate imposed by law on such brandy or wine spirits shall be charged 
immediately upon withdrawal agaiust the producer withdrawing the same: 
pro& ided, That whenever such brandy or wine spirits shall be lawfully used in 
the fortification of wines and accouuted for in the manner provided by law aud 
regulations, the producer shall be credited in the amount of the intcrnal- 
revenue tax on so much of the brandy or wiue spirits so withdrawn as was so 
used. Every producer of wines who withdraws such brandy or wiue spirits 
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shall give bond to fully cover at all tinles the paynlent of the internal-revenue 
tax at the rate imposed by I»tv tine on such brandy or wine spirits, which bond 
shall be in such form as the Conlmissiouer, v ith the approval of the Secretary, 
shall, bv regttlations, prescribe. 0» aud after July 1, 1!)40, the internal-revenue 
tax on such bramly or wi»e spirits slmll be assessed against the prod»cer of 
such xvines who has withdravrn brandy or tvinc spirits fot »se in tht' fortifica- 
tiou of such wines when such bra»tly or wine spirits are not latvfully used in the 
fortification of vs ines, or tvhen such brandy or vine spirits are uot so accolmted 
for in the m;niner provided by ntxv;Ind regulations as to Ivarrant rel»ission 
of the tax. 

"Nothing contained in this section shill be cons!mell;ts exempting any wines, 
cordi;Ils, liqttc»rs, or siulilar compounds fronl the payme»t of a»y tax ptovidcd 
fur iu this subchapter. 

"Any such wiues may, under such regulations as the Commissioner may 
prescribe, svith the approval of the Secretary, be sold or removed tax-free for 
the man»fact»re of vine;Ir, or for the production of dealcoholized xvines con- 
taiui»g less than one-half of 1 per centum of alcohol by volume. 

"The taxes iluposed bv this subchapter . h;tll not appl) to den)coho)ized wines 
coutaiuing less than one-half of 1 per centum of alcohol by volume. " 

Section 210 ()Iiiscellaneous Excises) of the Revenue Act of 1940 
(Public, No. 656, Seve»ty-sixth Congress), approved June 25, 1940, 
reads in part as follows: 

The Interual Revenue Code is amended by inserting at the eud of chapter 9 
the followirrg nev chapter: 

" CHAPTER 9A — DEI'EIVSE TAx FoR FIYE YEARS. 

"Skc. 1660. DEFEh)SE TAx FoR FlvE YE. Rs. " (a) In lieu of the rates of tax specified in such of the sections of this 
title as are set forth in the follotving table, the rates applicable with respect 
to the period after Juue 90, 1910, aud before July 1, 19N, shall be the rates 
set forth under the heading 'Defense-Tax Rate': 

" Section. Description of tax. Old rate. Defense-tax rate. 

3250(a)(1) 
3250(h) 

Wholesalers in liquor 
Retailers in liquor 

$100 
$25 

$110. 
$27. 50. 

4 

Section 214 ( f)Vines and Fermented i4Ialt Li(luors) of the Revenue 
Act of 1940 (Public, Xo. 656, Seventy-sixth Congress), approved 
June 25, 1940, reads in part as follotvs: 

Chapter 26 of the Interual Revenue Code is ameuded by insertiug at the end 
thereof the followiug netv subchapter: 

" SnncHAPTER F — DEFEESE TAx Fon FlvE YE~Rs. 

"Sxc. 9190. DEFENSE Tax Foa FIvF. YEARs. 
"In lien of the rates of tax specified in s»ch of the sections of this title as 

are set forth in the following table, the rates applicable with respect to the 
period after June 90, 1940, and before July 1, 194&, shall be the rates set 
forth under the heading ' Defense-tax Rate ': 

" Section. Description of tax. Old rate. Defense-tax rate. 

3030 (a) (I) (A) 
3030(a) (I) (A)— 
3030(a) (I) (A) 
3030(a)(2) 
3O3O(a)(2) 

Still wines 
Still wines 
Still wines 
Sparkling wines 
Sparkling wines 

5 cents 
15 cents 
25 cents. 
215 cents 
1)$ cents 

6 cents. 
18 cents. 
30 cents. 
3 cents. 
I&z cents. 
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Pursuant to t]ie al&ove provisions of law, paragraphs 48, 112, 118, 
114, 155, 161, 205& 215, 284, 285& 201& 309& 310, and 311 Regulations 
No. 7, as ameiided (Part 178, Title 2(I, Code of Federal Regulations) 

& 

are hereby amended (. o read &as follows: 
Paa. 48. Bond. For&r& 700 — A. — I&:x& ept as otherwise provided herein, proprietors 

of bonded &vineries and bonded storerooms shall furnish a separate bond on 
Form 700 — A, in triplicate, with surety or security to cover each winery or 
si&&reroom. Ão wine may be produced or received, and no brandy may be with- 
d&awn for fortificatioii until proper boiid is filed aiid the notice and bond are 
approved i&y the district supervisor. Bonds ou Form 700 — A will be in a penal 
sum suificient: 

(1) To cover the amount of the tax on all wine to be produced, received, 
and stored at the bonded winery, received and stored at the bonded store- 
room, and in trausit from such premises to other bonded premises, at any 
one tinie; and 

(2) To cover the amount of the tax at the rate imposed iiy law on all 
bi'andy or wine spirits to be withdrawn for use in the fortification of wine 
and in transit to, or stored at, the bonded winery at any one time. 

The yeual sum of the bond shall be calculated on the basis of the wiue and 
bra~dy or wine spirits tax rates, and the maximuin quautity of either or both 
wine or brandy involved, and shall not be less than $500 nor more than $»0, 000; 
but where the aggregate amount of either or both such taxes exceeds the 
amount of bond, additional bond or bonds with surety or security shall Ae 
furnished, provided that where the liability to such taxes exceeds $;&0, 000, the 
penal sum of the additioual bond or bonds shall be calculated on the basis 
of the tax on the excess brandy or wine spirits only. Should the winemaker 
neglect to file the requisite bond, the district supervisor will refuse to allow 
liim to produce or receive wiue or ivithdraw brandy or wine spirits for forti- 
ficatiou until the charges against the outstanding bond are reduced sufficiently 
to permit such further operations. The filing of blanket bonds by winemakers 
is not permissible. 

Bonds guaranteeing the payment of outstanding assessments of taxes on 
brandy withdrawn and used in the fortification of wishes shall continue in 
effe«t as to such taxes except that iu the case of a suycrsediug or succeeding 
bond, the liability shall be assumed by consent, of surety on the' superseding 
or succeeding bond. 

PAR. 112. Tax on i&tilt z&ii»ea — The following are the rates of tax on still 
wines, artificial or imitation bovines or compounds sold as still wines, and ver- 
mouth produced in a bonded winery, the per cent of alcohol to be reel-oned by 
volume: 

(a) 0 cents pcr wine gallon when containing not more than 14 per cent 
of absolute alcohol; 

(t&) 18 cents per wine gallon when containing more than 14 per cent and 
not exceeding 21 per cent of absolute alcohol; 

(c) 30 cents per wine gallon when contaiuing more than 21 yer cent and 
not exceeding 24 per cent of absolute al&'ohol; 

(d) 4Vhen containing more than 24 per cent of absolute alcohol, classed 
as distilled spirits and taxed a«cordingly. 

pxa. 113. Taz o» effer& &a«»t unpin&. — The following are the rates of tax on 
champagne or sparkling wine and artificially carbonated wine: 

(a) On each bottle or other coutainer of champagne or sparkling wine, 
3 cents on each one-half pint or fraction thereof; 

(t&) On each bottle or other container of artificially carbonated wine, li/~ 
cents on each one-half pint or fraction thereof; 

(c) Any of the foregoing articles containing more than 24 per cent 
of absolute alcohol by volume shall be classed as distilled spirits and shall 
be taxed accordingly. 

pxR. 114, Co»&t&«ting taa on c)&a»&t&attne. — The tax on champagne, sparkling 
wine, and artificially carbonated wine must be computed on each bottle, and 
not on the aggregate contents of the case. Thus, the tax on a one-iifth gallon 
bottle of sparkling wine amounts to 12 cents, and on a ease of 12 such bottles 
the tax amounts to $1. 44. 

p&R. 155. t&tarkir&g of pa«l'age&&. — WVhcn shipped each package must be plainly 
marked "For dealcoholization, " in addition to beariug the marks required by 
paragraph 102 of these regulations. 
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P(u. 161. Rctcntio» of acct&'c acid o» n inerp p&&»&(sos. — Winem:ikei. mny not 
retniu ncetic acid on the winerr or storeroompremises. Where iviue is to be 
couverted into viiiegir stock in ac&ordnn&e with the fore oiug, tlie uinterial 
required for sncb c&uiversiou must 1&e br»ngbt into the winery or storeroomat 
the' time of conv& rsion, nnd any residue not used nui. r he iinuie&lintely renioved 
from the wiriery or storerooui. Wine converted into vineg;ir . t»&l& mu. t be kel&t 
separate;ind apart fron& other wines in tbe winery &&r . torerooiu during the 
period nec&'is;irv for conversion «nd shipment. Tb&' viuegnr itock niui( be r&nioved 
from the wiuery or it&&r& room immediiitelv after converiioii. Tli& offi& er super- 
vising the convei iion will see that these reqnireiuents are complied «itb. 
Distri& t . npervi. ors will advise the Commissiouer of all converiious under 
supervision of their &&ffic(rs. 

Px(&. 2&». . Dcno»&i»etio»s. — Stamps for the tax-pnrmeut of wines will be pro- 
vided in denoniinatious of ', , g cent. '/ cent. 1 cent, 1'/i cent~, I&/a cents, 2 cent~, 
2': cents, 8 ceuts, 4 cent~. 5 cents, 6 cents, I&/a cent. , 10 centi, 12 ceuts. 16 centi, 
18 cent. -. '&(& cent. , 24 ceuts, 80 «n(. , I centi. 4(& centi. 48 c&nts i&0 cents, 60 
cents. 12 cents, 8(& cents, $1, $1. 20, $1, 44. 8L60, $1. 60, $2, $2&. 00, $4, $4. 80, $8, 
$S. 60, 8'(i. $-10, 8«0, and $100. 

P~a. 216. Rrtail a»d &ct&otcsalc liq»or dealer. — I'nless exempted by law, all 
persons who sell wines iu quantities of leii than 0 &vine gallons to the same 
person at the same tinie are linble for special tax ai retail dealers in liquors 
at the rate in&posed by law, and all persons who i&11 wines iu qnantitiei of fi wine 
galloui or more to the i«nie persou at the s:ime time are liable for special t ix 
as whole. nle de;ilers iu liquors at the rate imposed bv lnw. Persons selling wine 
both in retnil nnd wholesale quniitities are liable for speci&il taxes:ii both 
retail and wholesale dealers iu liquors, except that no retail dealer incurs 
liabili(y as a wholesale dealer solely by reason of sales of 6 wiue gallons or 
more to the same person at the same time if such sales are for immedi«te 
&ousnuiptiou on the premise. . where sold. 

Pxa. "84. Application o» Eorm 2&6. — When the winem«l'er desirei to begin 
fortificatinu of wine, he will make ayplicntiou on part 1 of I'»rm276, F»r(ifi«;i- 
tion uf Wiue, in triplicate, to the district supervisor for the assignment uf nii 
officer to inpervi. e fortificatiou of the wine, except that where tbe di. (riot inii&r- 
visor has ns. igned au officer to the winerv aud authorized him to supervi. c tor(i- 
ficntion upon application of the wiuemnl-er, Form 276 will be filed directly with 
sucli ofiicer. A ieparnte «pplicati»u will be made for each m&mth in vvbicb it is 
desired to fortifv wiue. 

Pxa. 'ifi. Acti&&» 6» dist&. i& t s»pc& uisor. — If the application ii properly prepiir(d 
a&mt the winemnker'i notice of intention to fortify wiue, Foriu 600, hns been 
iiled with the district inpervisor, and the use of a pipe line for the transfer of 
briindv hns becu approved, and the winem«ker bas procured or been authorized 
to prucnre brandy to fortify the wine, the district supervisor will, except iu 
cnies where the application is filed directly with a &iesign;ited officer, as provided 
in paragraph 284. execute part " of the form and deliver all three copies to the 
oilicer designated to supervise fortification. 

Psn. 291. Losses. — Each day wines are fortified the officer will also enter on 
Form 276 the inform«tion called for on that form, as iudic«ted by the be«dings 
of the rarioii. coluruns and lines and the instructions priuted on the form. 
Wrhcre l»iies have been sustaiued the officer sill show the serial nurubers of 
ihe packages involved, the quantitv lost from ea&h package, and the apparent 
reason for the lo. s. Lo. . e. from storage tanks will be determined:i( the end 
of the month during which wiuei are fortified or upoii completion of fortificatio 
for the month, as provided in paragraph 2S6n. At the cl»ie of tbe month or 
upon completion of fortificatiou for the month. the officer will con&piete the for&u, 
retain oue copy at the ~inery as n permnueut record. nial forward the other 
two copies to tbe diitrict iupervisor, wbo will transiuit one copv to the Con&a&is- 
sioner with his brandv accouut, Form 2, ')0. 

ARTIcLE LXII — T«x LIABILIrx ox BBANDv OR WINE SPIRrrs % ITHD((MYN Fo&( 
FOHTIFIcATION. 

Pxa 800. Cf&a&. gc aga1»st && i»e»&a&(e&. — The amon»ts of tax at the rntes imposed 
by lnw on brandv or wine spirits withdra&vn fro&n a fruit diitillery or nn internnl 
revenue bonded warehouse for the fortificiition of wine shall be charged ngninst 
the winemnker immediatelv npon withdi'nwnl of such brandy or wine spirit. -. 
&hen tlie brandy or viue spirits have been used lnwfnllv in the fortifi& ation of 
wilie olid acco(lilted for satisf;«(»rilv, the wineuial(er shall be giveu appropriate 
credit. 
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PxR. 310. Record. — The district supervisor shall maintain a record which mill 
enable a ready determination regarding the a&nount of braudy or wine spirits 
representing a p&&tential tax liability under the svi»emak&r's bond. The amount 
&if fortifying brandy or ~vine spirits ou hand at or deposited in the fortification 
room of thc vinery; the amount of brandy or wine spirits lost in tran, . it to or 
iu the fortification &oom ot' the winery; and the amount of brandy specified in 
approved applications on Form "i&7, but not reported deposited in the fortific- 
atio room, shall be considered charges against the winemaker. The amounts 
&if braudy or wine spirits shown on Form 275 (Storekeeper-Gauger's Report of 
Fortifi& ation of ovine) shall be considered credits for brandy or wine spirits used. 
Such credits shall be entered in the record by the district supervisor immediately 
upon r&'ceipt of Form 275. The winemaker shall also be given credit in the 
record Ivhere the tax has beeu remitted or paid on losses of brandy or wine 
spirits. The district supervisor shall not disapprove a v:inemaker's application 
on Form 2&57 for the vvithdrawal of brandy or wine spirits unless he has reason 
Io believe that the penal sum of the winemaker's bond is not sutficient, under 
the provisions of paragraph 48 of these regulations, to cover the tax liability on 
the amount of brandy or svine spirits covered by the application. 

P~, 811. Asacsam&»t of taz. — WVhere it appears that brandy or wine spirits 
with&lrawn by a winemaker have not beeu used lawfully in the fortification of 
wiue or that the tax should not be remitted on a loss of brandy in transit to or at 
the fortifi&atiou room of a vviuery, the district supervisor will transmit all 
pertineut papers with appropriate comment to the Commissioner. If tax is 
found to be due, it will be assessed by the Commissioner. 

Paragraphs 49, 812, 818, 814, 815, and 815a, Regulations Xo. 7, as 
amended (Part 178, Title 26, Code of Federal Regulations), are hereby 
revoked, except as to rights or liabilities arising prior to July 1, 1NO. 

Tntovi-rr C. MooNEy. 
Acting ContnIi sat'oner of Internal Pevenue. 

Approved July 80, 1&l40. 

JOHN L. Smi. IvAN& 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register August 1, 1940, 12. 52 p. m. ) 



MISCELLANEOUS RULINGS. 

JOINT RULES UNDER EXECUTIVE ORDER No. 8465. 

1940-60 — 10652 

TITI. E 20 — INTL'RNAL REvl;NI'E. — CIIAI rER I, SI'B&. IIAI'TER A, PART 27. — 
EXCESS PROFITS ON CONTRACTS I OR NAVAL VESSL'LS AND Auil&Y AND NAI'Y 
AIRCRAFT. 

Joint rules for administration of section 4 of the Act of Jnue 28, 
1040, and EL&ecutive Order No. 8465. 

TABLE 0F CoNTENTs 
Section. 
27. 0. Introductory. 
27. 1. Definitious. 
27. 2. Special additional equipn1ent and facilities. 
27. 8. Informatiou as to other arra«geutents affecting cost to be borne by Gov- 

ernment. 
27. 4. Desc& iptiou of equipmeut aud facilities. 
27. 6. Types of certifications. 
27. 6. Certific ttion upon basis of estiruate&l cost of equipment aud facilities. 
27. 7. Certiti&;&tion as to necessity. 
27. 8. Supplemeutal certification as to percentage. 
27. 0. Percentage of cost of equiputent and facilities chargeable against coutract 

01' s&tbcontract. 
27, 10. Effect of subsequent changes affecting Government's interest. 
Si. ll. IVhen certification is exclusive pro& edure. 
27. 12. Effect of contracting party's failure to request certification. 
27. 13. Certificatiou to be separate document. 

SEOTIoN 27. 0. Intro&lt&ctong. — Pursuant to the authority pr& scribed 
by section 4 of the Act of Jn»e 28& 1940 (Public, No. 671, Seventy- 
sixth Congress, third session), and Executive Ortler No. 846:&, June 
29, 1940, tlte following joint rules are hereby prescribed for the;Idmi»- 
istration of such section 4 and such Executive Order: 

+Ec. 27. 1. Dcfn~tion. s. — As used in these rules the term- 
(a) 'Act" means the Act of June 98, 1940 (Public, No. 6711 Sev- 

enty-sixth Congress thild s&ssion), entitled "An Act to expedite 
national defense, and for other purposes. ' 

(b) "Exec»tive Order" means Executive Order No. 8465 signed 
by the President Jtme 09, 1940, prescribing regulations under section 
4 of the Act. 

(d) "Secretary of the &lepartlnent concerned ' means the Secretary 
of V& ar or the Secretary of the Navy as the case may be. 

(d) Certification" means a certification made by the Secretary 
of the department concer»e&l to the Commissioner. of Internal Reve- 
nue under the provisions of section 4 of the Act and in accordance 
with the Executive Order. 

(e) "National emergency '"' means the national enlergency declared 
bv the Presiclent on September 8, 1989, to exist. 

issue 
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(f "Contracting party" means the contractor or subcontractor 
;is the &"i»c ni;iy be. 

(g) "Cont&act or subcontract" means a contract or subcontract 
ivith i&»}&e& t to ivliich the particular request for certification is made. 

SL'&. "7. ". 6'pe&~'at «&Iditional equipment and facilities. — A certifi- 
cation will be niade only ivith respect to special additional equipment 
;ind facilities acquired to facilitate& during the national emergency, 
the completion of any complete naval v&»»&. 1 or Ariny or Navy air- 
& r;ift or:iny porti&&n thereof in private plant». Additional equipment 
and facilities ivill generally be considered to be of this character, 
if necessarily acquired specially to facilitate, during the national 
emergency, the completion of a complete naval vessel or Army or 
Vavy aircraft or any portion thereof. Tlie special additional equip- 
ment and facilities may have been acquired before or after the ap- 
proval of the Act. It is not essential that such special additional 
equipment and facilitic» be &le»igne&1 ex& lusively for any special type 
of v ork to be performed under the contract or subcontract or that 
such special additional equipment and facilit'e» be adar&table only 
for ivork require&1 under the contract or subcontract. However, no 
certification will be niade in the case of any item of additional equip- 
ment and facilities ivhich, in the absence of the contract or sub- 
contract, would be reasonably necessary in the contracting party' s 
operations. 

Sro. 27. 3. Information as to other arrangements affecting cost to l&e 

bor»e b&t Go& e'&»ment. — At all times prior to the first day on which 
the certification becomes binding upon the Conimissioner of Internal 
Revenue, the contracting party shall keep the Seci'etarv of the. de- 
partment concerned and the Commissioner of Internal Revenue ad- 
vi»ed as to whether any other department or agency of the Govern- 
ment has agreed to bear any portion of the cost of such special 
additional equipment and facilities, or whether it is contemplated 
that any portion of such cost will be so borne, or whether such 
additional equipment and facilities have been or ivill be used by the 
contracting party in connection with any work other than that re- 
q&iired under the contract or subcontract. 

SEC. 27. 4. T)ese&'&ption of equipment and facilitie8. — In the certifi- 
catioii to the Commissioner of Internal Revenue, the Secretary of 
the depaitment concerned will, for the purposes of paragraph (8) of 
the Ei&ecutive Order, describe the special additional equipment and 
facilities in sufhcient detail to enable the Commissioner of Internal 
Revenue to identify all such special additional equipment and facili- 
ties for admini»trative purposes, as, for example, in connection ivitli 
t]ie audit of the contracting pa~rty's report. The Secretary of tlie 
department concerned shall in each case determine what informa- 
tion, other than that necessary to comply with paragraph (8) of the 
Executive Order, shall be submitted by the contracting party for the 
l&urpo»e of enabling such Secietiiry so to describe each item of such 
special additional equipment and facilities. 

SEo 27. 5. Tilpes of ce& tif&cations. — The certifications which niay be 
made in the case of a particular contract or subcontract, with re- 
spect to one or more items of special additional equipment and facili- 
ties coming within the scope of section 4 of the Act and the Executive 
Order (see section 27. 2 of these rules), are as follows: 
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(a) C&(tif'(ec&tz'on upon the basis of estimat&ri cost. — Prior to the time 
when the cost of any particular item or gioup of items of special addi- 
tional equipment ancl facilities is asceitaine&l, a certification»&av be 
made in the case of such contract or subcontrac~t upon the basis of esti- 
:nated c«. -t of sucli item or itei»s, which ceitification shall be made as 
to (a) the nec& =. -Ity and e=timatecl cost of such ite»i or ite»i. ancl (b) 
the percentage of cost ot' each such item to be charged against the con- 
tract or subcontract. But see section & &. 6 of these i ules. Such certifi- 
cation shall be entitled " Form A — Certification upon the basis of esti- 
lllated cost. 

(b ) &'! 
& pplemental centi ficati ops. — Subsequent to the niaking of a cer- 

tification upon the basis of estimatecl cost in the case of such contract 
or subcontract and after the cost of the item or items covered by sucli 
certification i: ascertained— 

(1) . 4i to cost. — A supplement;il certification shall be made as 
to the cost of such item or itenis covered by tlie certification upon 
the basis of estimated cost (see section 2&. 6 of these rules). whicli 
supplemental certification shall be e»titled - Form Bl — Supple- 
uiental certific;ition as to cost. " 

(2) 4s to cost and ne&cs. 'itg. — A supplemental certification may 
be made as to ilie necessity of the part of the co. -. t of any such 
item or item: which is in escess of the estimatecl cost thereof. but in 
such c'1. p ( in lieu of a supplei»ental certification as to cost ) a 
supplemental certification shall be made as to (a) the cost of all 
item. - coverecl hy the certification upon the basis of e-tiinatecl co-t 
a»d (b) the necessity of the part of the cost of any such ite»i which 
is in es;cess of the estimated cost thereof, which certification shall 
be entitlecl - Form V ' — Supplemental certification as to cost aiid 
necessity. ' 

(c) Certifi'cation as to necessity, co't ancl percentage. — If in the case 
of a contract or subcontract no certification upon the basis of esti- 
matecl cost has been made with respect to a particular item or group of 
items, a certific;ition mav be made after the cost thereof is ascertained, 
which certification shall be as to (a) the necessity and cost of such iteiii 
or items and (b) the percentage of co:t of each such item to be charged 
against the contract or subcontract. Such certification shall be en- 
titled "Form C — Certification as to necessity. cost and percentage. ' 

(d) Final certification as to percentage. — If iu the case of any con- 
tract or subcontract a certi6cation upon the basis of estimated cost llas 
been made with respect to any particular item or itenis (see subsection 
(a). above) ancl a supplemental certification as to cost or a supple- 
niental certification as to cost and necessity has been made as to su&'li 

item or items (see subsection (b) (1) and (2). above), or if a certifi- 
cation as to necessitv. cost and percentage has beeu made with respect 
to any particular iteni or items (see subsection (c) & 

above), thereafter 
a certi6cation in the case of such contract or subcontract may be made 
after completion of the contract or subcontract, finallv determining the 
percentage of cost of each such item to be charged against the contract 
or subcontract (see section 2 (. 8 of these rules), svhich certification shall 
be entitled "Form D — Final certification as to perceutage. " 

Xo certification shall be made uuless a proper request therefor has 
been 61ed by the contracting party. 

Szc. 27. 6. Certific&ation upon basis of esstimatecI cost of equipment 
aug facilities. — In anv case in which the Secretary of the depart- 
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ment concerned considers it necessary or advisable in the case of 
any contract or subcontract to make a certification to the Commis- 
sioner of Internal Revenue upon the basis of the estimated cost 
of any item or items of special additional equipment and facilities, 
a certification may be made as to (u) the necessity and estimatecl. 
cost of each such item of such special additional equipment and 
facilities and (6) the perceni. age of the cost of each such item to be 
charged against. the contract or subcontract. Only one certification 
shall be made upon th'e basis of estimated cost of any such item 
in the case of' any contract or subcontract. The certification upon 
the basis of estimated cost, though not objected to by the Comnris- 
sioner of Internal Revenue in the manner provided for by section 
4 of the Act, will not be binding upon him with respect to the 
necessity for the items which are the subject, of the certification 
except to the extent of the aggregate cost of such items or the 
aggregate estimated cost of such items, whichever is the smaller. 
In determining the extent to which such certification shall not be 
binding as to the necessity for a particular item, the excess of 
aggregate cost of all items over the aggregate estimated cost of 
all items sliall be distributed among the items the cost of which 
exceeds the estimated cost, according to the proportion wliich the 
excess of cost over estimated cost of a particular item bears to the 
total amount by which the cost of all such items exceeds the esti- 
mated cost thereof. The certification will be binding upon the 
Commissioner of Internal Revenue with respect to the percentage 
of cost of each such item to be charged against the coiitract or sub- 
contract, but no amount may be charged against the contract or 
subcontract in pursuance of such certification, unless a supplemental 
certification as to the cost of such item (agr«ed to by tlie contracting 
party a, nd not objected to bv the Commissioner of Internal Reve- 
nue) is macle to the Commissioner of Internal Revenue within the 
time prescribed by paragraph (7) of the Executive Order. Thus, 
tlloilgll 'l, sllppl«mental certification as to cost is Inter made, a cer- 
tification upon the basis of estimated cost will not be binding exc«pt 
to the extent of the specified percentage as applied to estimated cost. 
or cost, whichever is the smaller, but this limitation does not pre- 
vent tlie making (after full compliance with the provisions of the 
Executive Orde~r and these rules) of a supplemental certification 
as to necessity and cost after cost is ascertained, which supple- 
mental certification may, as to necessity, supersede the certification 
made upon'the basis of estimated cost. 

Szo. 27. 7 Certification a8 to neoesnty. — In any case in which a 
certification is made to the Commissioner of Internal Revenue as 
to the necessity of any item of special additional equipment and 
facilities, the certification shall, in conformity with the provisions 
of paragraph (8) of the Executive Order, state the necessity in 
reasonable detail. However, if in the opinion of the Secretary of 
the Department concerned it would be against the public interest, 
to include in the certification all the reasons why such necessity 
is deemed to exist, then the reasons not set forth in the certification 
may be transmitted to tlie Commissioner of Internal Revenue by 
a confidential statement, accompanying the certification. 

SEc. 27. 8. 8upp/cmental oertifoation as to percentage. — The fact 
that in the case of any contract or subcontract a certification is 



[Misc. 

made ivith respect to any item or items of special adrlitional eqnip- 
nie»t an(I facilities, npon the basis of estimated cost (see section 
27. 5(b) ancl section 27. 6 of these rules), or that a certification as 
to necessity, cost and yercent;rge lras been rrrade (see section 27i5(c) 
of these rules), will not prcclrukc the n&aking of a frrral certification 
as to percentage (see section 27. 5(d) of these rules) after the cost 
of such items is as«ertai»erl and after the contract or subcontract 
is completed, finrilly determining the pei ventage of cost of any 
such item to be charged against the contract or subcontract, which 
percentage (since it miist be agreed to by the contr;icting party) 
»ray be gre;iter or less than the peice»tage previously certified; 
but no such certific;rtion shall be made unless a request therefor 
is filed in accorrl;rnce witlr para& raphs (3), (4), and (5) of the 
Executive Order, relating to the contents of, and time for filing, 
such request. and the filing of copies thereof with the Commissioner 
of Internal Reveiiue. 

Hi c. 27. 0. Per cetr t&r ge o f cost, o j e gui @me»t and faci7i ti es chargeable 
against contract or subco»tr act. — 6'itlr respect to any item of special 
aclditional e&piil&»ie»t an&i facilities, tire percentage of cost thereof 
to be charged against a contract. or subcontrrict will depend upon the 
f;rcts in the p;ii'ticular case. I)ue regard must be given primarily to 
the nature of the action which will be trikeii to eRect a compliance 
with the provisions of paragraph (6) of the Executive Order, relat- 
ing to piotection of the interest of the Government, provision for 
priority for Government work, and preservation for national defense 
purposes. I&or exaniple, tlie reasonalile»ess of the cost, of a par- 
ticular item of special additional equipment and facilities is a perti- 
nent factor in fixing the percerrta«e. 

SEG. 27. 10. Effect of subsertuent changes affecting 6'ore'rnment's 
interest. — Xo certification ivill be co»sidered to be binding upon 
tire Commissioner of Internal Revenue as to the percentage of cost 
to be charged against a contract or subcontract in respect of any item 
of special additional equipment ancl facilities if, subsequent to the 
making of such certification, a change adversely all'ectiiig the interest 
of the Government is made in any of the me', isures taken to eRect a 
compliance with paragraph (6) of the Executive Order. EIowever, 
in the event such a ch;urge is made, a new certification may there- 
after be made, provided the requirements of the. regulations pre- 
scribed by the Executive Order are met. 

QEc. 27. 11. When cecti ji cation is ear lusi r e procedure. — If in the 
case of any contract or subcontract a certification is macle with re- 
spect to any item or items of special additio»al equipment a»d facili- 
ties coming within the. scope of section 4 of the Act ancl if any such 
certification has becoi»e bindi»g upon the Coi»niissio»er of Inter»;rl 
Revenue, the perce»tage of the cost of each such item to be charged 
against the contract or subcontract sh;ill be determirred only in 
accordance with the proceclure provided for by section 4 of the Act 
and the regulations prescribed by the Executive Order, and no 
amount or allowance of any character shall be charged against the 
contract or subcontract in respect of any such item except to the 
extent of the percentage of cost of such item ivhich is chargeable 
against the contract or subcontract in accordance witlr any such 
certification which has become bincling upon the Cornrnissioner of 
Internal Revenue. In his request for certification, or prior to mak- 
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ing of a certification, the contracting party shall agree to the fore- 
going pI'ovlslons of this section. 

SEC. 27. 12. Eff'ect of contracting party's failure to request certifi- 
cation. — If in the case of any contract or subcontract a contracting 
party fails to avail himself of the procedure provided f' or by sec- 
tion 4 of the Act and the regulations prescribed by the Executive 
Order in respect of any item of special additional equipment and 
facilities coming within the scope of such section 4, then in deter- 
mining the cost, of performing such contract or subcontract it will 
be presumed (a) that such items of special additional equipment and 
facilities will be useful in the contracting party's business through- 
out the normal useful life of such item and (b) that depreciation 
and obsolescence only as computed upon such basis is allowable as 
an element of cost of performing the contract or subcontract. 
Depreciation and obsolescence will not be determined upon any other 
basis in the absence of clear and convincing evidence by the con- 
tracting party as to the useful life of such item. Any depreciation 
and obsolescence which is allo~able as an element of cost of per- 
forming the contract or subcontract, will be determined (for the 
purposes of the profit-limiting provisions of section 2(b) of the 
A. ct and section 8(b) of the Act of March 27, 1984, as amended, and 
such section 8(b) as applied to Army aircraft) by the Commissioner 
of Internal Revenue, but no amount of depreciation and obsolescence 
will be allowed by the Commissioner of Internal Revenue for such 
purposes until after the expiration of the period within which a 
certification may be made by the Secretary of the department con- 
cerned with respect to the contract or subcontract. See paragraph 
(7) of the Executive Order. 

SEc. 27. 18. Certification to be separate document. — A separate cer- 
tification shall be made with respect to each contract or subcontract. . 
Such certification, agreed to by the contracting party, need not be, 
and preferably shall not be, included in the contract, or subcontract, 
which may contain such reference to the certification or request, for 
certification as may be agreed upon by the Secretary of the depart- 
ment concerned. and the contracting party. 

LoUIs JOHNSON) 
Acting 8ecretary~ of Tahar. 
LEwls COMPTON, 

Acting 8ecretary of the Navy. 
TIMOTHY C. MOONEY, 

Acting Commiss~'oner of Interna/ Eevenue. 
(rued with the Dtvisioll of the Federal Re Ister July 15, 1040, 4. 29 P. III. ) 

EXECUTIVE ORDER No. 848. , — REGULATIONS GOVERNING CERTII'ICATIONS OF 
THE SECRETARY OF WAR AND THE SECRETARY Ol THE NAVY WITH RESPECT 
TO SPECIAL ADDITIONAL LIQUII'MENT AND FACILITIES REQI;IRI. D TO FACILI. 
TATE CONSTRUCTION OF NAVAL VESSELS AND ARMY AND NAVY AIRCRAFT. 

By virtue of and pursuant to the authority vested in me by section 
4 of the Act of June 28, 1940 (Public, No. 671, Seventy-sixth Con- 
gress, third session), and as President of the United States, I hereby 
prescribe the following regulations governing certiflcations to the 



391 [Misc. 

Coi&iniissioiier of I»tern'&I Reveiiue by the Secretary of %Var or the 
Se«i'et&iry of the N«&y «s to the pc. rcei&t;& e of c&&st of special acldi- 
tional equipme»t;&»&1 facilitie, to be cliar«ecl ag;&i»-t;& contract or 
subcontract, for the construction oi manuf;&ctuie of any con&piete 
naval vessel or &crmy or Navy;&ircraft or any pori. ion thereof: 

(1) . cs used in these reguh&tions the term- 
(a) ' S;«&ctary of tlie &lepartment co»«ernecl" me;&ns the Se«&«- 

tary of AV;&r or tlie Secretary of the Navy as the case may be. 
(|&) "Coi&tracti»g p&rty" means the contractor or subcontractor 

as the case may be. 
(2) Xo certification under the pr&&visions of section 4 of the Act of 

June "H, 1940 (Public, No. 671, Seventy-sixth Congress, third session), 
shall be niade, in the case of any contract or subcontract. or any 
contract or subcontract as modified, to the Commissioner of Internal 
Rev&uiue by the Secret;&ry of tlie department concerned (ancl any 
certification made shall be ineffective) unle s all the requireme»ts 
of these regulations are met. 

(3) Before a certification is mad« to the Commissioner of Internal 
Revenue, the contracting party shall file ivith the Secretary of the 
depaitment concerned a re&piest for certification. Such request for 
certification shall- 

(&&) Specify and itemize the speci&il adclitional equipment and 
facilitics a& q&iired (or to be acquirecl) to facilitate, during the na- 
tion;&1 emergency cleclared by the President on September 8, 1989, 
to exist, the completion of any complete nav;&I vessel or A&niy or 
Navy aircraft or any portion thereof; 

(5) State the necessity a&id cost (oi estimatecl cost) of each item 
of such equipirient and the percentage of cost of each such item ~vhich 
the contracting party prol&oses to charge against the contract. or 
subcontract; and 

(c) State the action ivhich the contracting party proposes to take 
in orcler that there shall be a coinpliance with the provisions of para- 
graph (0) of these regul&tions. If the request for certification is 
filed in the case of a subcontract or proposed subcontract, it, shall 
be accompanied by a copy of sucli subcontract or proposed subcon- 
tract. 

(4) Such a request, for certification shall be filed by the contracting 
party prior to the sixtieth day after the close of the contracting 
party's first income-taxable ye;&r vvithin which is completecl a contrac~t 
or subcontract v ith respect to which the particular request for cer- 
tification is made. 

(5) On or before the &late on ivhich such request for certification 
is filed with the Secretary of the department concerned, the contract- 
ing party shall file ivith the Commissioner of Internal Revenue:&t 
lea. t three copies of such request for certification, to&&ether ivith «i. 
least three copies of excerpts of all such provisions of the contract, 
subcontract, or proposecl contract or subcontract as are pertinent to 
such request for certification. 

(6) No certification shall be ma~le to the Commissioner of Internal 
Revenue ivith respect to any special acl&iit. ional equipment and facili- 
ties unless adequate measures have been taken by the Secretary of 
the department concerned— 
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(a) To protect the interest of the Government in such special addi- 
t, ional «quipmeiit and f;icilities, the cost or portion of the cost, of 
which is borne by the Gov«rnment and is chargeable against the 
contract or subcontract in accordance with the provisions of section 4 
of the above-m«ntioned Act; and 

(6) To proviile that throughout the useful life of such special addi- 
tional «quipnient and facilities the Government shall be given priority 
in the use thereof and that such special additional equipment and 
facilities sliall be preserved for national defense purposes. 

(7) The certification to the Commissioner of Internal Revenue in 
the case of any contract or subcontract may be made at any time prior 
to the one hundred and eightieth day after the close of the contract- 
ing party's income-taxable year within which the contract or sub- 
contract is completed, or prior to such later time as may be specified 
by the Commissioner of Internal Revenue, but no certification shall 
be made in the case of any contract or subcontract unless a certifica- 
tion has been made on all contracts or subcontracts previously com- 
pleted on which the special additional equipment and facilities were 
used. 

(8) Every c«rtification made to the Commissioner of Internal 
Revenue by the Secretary of the department concerned- shall be 
executed in triplicate and shall- 

(a) Specify and iteiiiize the special additional equipment and 
facilities acquired (or to be acquired) to facilitate, during the na- 
tional emergency declared by tlie President on Septeinber 8, 1989, 
to exist, the completion of any complete naval vessel or Army or 
Navy aircraft or any portion thereof; 

(b) State the necessity and cost (or estimated cost) of each item 
of such equipment and facilities, and the percentage of cost of each 
such item to be charged. against the contract or subcontract; 

(c) Describe the nieasure~s which have been talon by the Secretary 
of the department concerned to eff«ct a compliance with the provi- 
sions of paragraph (6) of these regulations; and 

(d) Contain, or b«accompanied by, the contracting party's agree- 
ment. to such certification. 

(9) The Secretary of the department concerned and the Commis- 
sioner of Internal Revenue may issue joint rules for the adminis- 
tr;ition of section 4 of the above-inentioned Act and this Executive 
Order. 

I RANIZLIN D. ROOSEFKLT. 
THK 5 FIITE HOUSE, 

June 80, 10~~0. 
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SECTION 8 OV pHE VINSON ACT (48 STAT. , 5I)8, ~05), AS 
AMENDED BY ACT Ol JIINK 25, 1086 (40 STAT. , 1026) 
AND BY ACT OF APRIL 8, 1080 (o«8 STAT. , pro«5, 560). 

1040 — 20-10884 
I. T. 88I)8 

The contract awarded to the M Company by the Niivy Delairt- 
ment for corrosiou-resisting st«& 1 sh& «ts aud pl»i& s to li«oi»«coi»- 
ponent parts of complete uav il ress& ls, or any portion thereof, 
being constructed in navv y;irds to replace existing nav;il vess& ls, is 
within the scope of tlie profit-limiting provisioris of the Vinson Act, 
as amended. 

Advice is requested relative to the application of section 8 of the 
Vinson Act of M;irch 27, 1084, as amended by the Act of June 25, 
1086, and as further amended by the Act of April 8, 1080& to a 
contract awarded to the M Company in 1040 by the Navy Depart- 
ment. 

The contract aw;ird iv;is 40@ dollars for corrosion-resisting sheets 
and plates of sever;il dimensions to be use&1 in the construcii&ui of 
naval vessels to replace existing vessels. The M Company agreed 
therein to the limitation on profit provided in the Vinson Act, as 
amended, to submit up&m completion of the contract a report in 
accordance with the prescribed regulations, and pay into the Treasury 
any excess profit realized thereon. 

It is contended that the contract is not for the "construction 
and/or manufacture of any complete naval vessel or aircraft, or any 
portion thereof" within the meaning of section 8 of the Vinson 
Act, and, therefore, is not subject to the limitation on profit pro- 
vided in that section notwithstanding the agreement thereto in the 
contract. In support of such contention it is pointed out that the 
schedule states specifically that the material is for the replacement 
of naval vessels and that the material is intended for several vessels 
being constructed at certa, in navy yards. 

Section 2 of the Vinson Act of March 27, 1084, provides in part: 
That the President &if the United States is herebv authorized to 

replace, by vessels of modern desi n and construction, vessels in the Niivy in the 
categories limited by the treaties signed at AVashirigton, February fi, 1!)22, and 
at London, April 22, 1080, when their replacement is peiinitted by the said 
treaties 

Section 8 of the Act, as amended, provides in part: 
That no contract shall be made bv the Secretary of the Navy for 

the construction and/or manufacture of any complete naval vessel or aii craft, 
or any portion thereof, herein, heretofore, or hereafter authorised unless the 
contractor agrees- 

(a) To make a report, as hereinafter described, under oath, to the 
Secretary of the Navy upon the completion of the contract. 

(b) To pay into the Treasurv profit, is her«inafter provided shall be 
determined by the Treasury Department, in excess of 10 per «& ntuin of 
the total contract prices for the construction and/or manufacture of any 
complete naval vessel or portion thereof, * * ~ of such contracts within 
the scope of this section as are completed by the particular contracting 
party within the income taxable year, such amount to become the property 
of the United States 

The Bureiiu has been advised by the Navy Department that the 
term "replacement of naval vessels" as used in the instant contract 

aao" 17' — 4l 26 
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is the term used in the Naval Appropriation Act appropriating 
funds for construction of new naval vessels to replace old and obso- 
lete naval vessels, and that the material will enter into the construc- 
tion of new vessels. It is apparent, therefore, that the material was 
intended to become and will be component parts of complete naval 
vessels, or any portion thereof, constructed and/or manufactured 
under the Act. 

In view of the foregoing, it is held that the instant contract is 
within the profit-limiting provisions of the Vinson Act, as amended. 
Accordingly, the M Company, after completing the contract, will be 
required to make and file reports of profit and excess profit in respect 
thei eof as prescribed in sections 17. 15 and 17. 16 of the applicable reg- 
ulations, contained in Treasury Decision 4906 (C. B. 1989 — 2, 404), 
and to pay into the Treasury any excess profit on the contract, less 
the amouiit of any Federal income taxes paid or remaining to be 
paid &m the amount of such excess profit. 

1940-29-10889 
I. T. 8894 

ACT OS JUNE 28, 1940 (PUBLIC, NO, 671). 
Application of sections 2(b):&nd 8 of the A&. t of June 28, 1040, 

to subcontracts eutered into after June 28. 1940, where the prime 
contract with the lV &r or Navy Depirtmcnt was entered into ou 
or before such date. 

Pequcst has been ma&le for a rulin«as to whether sections 2(b) 
;md 8 of the Act of June 2S& 1940, Public, No. 071 (excess profits on 
contracts for naval vessels and for aircraft), are applicable to sub- 
conti", lets entered into after June 28, 1940, wliere the prime contract 
with the AVur or Navy Department xvas entered into on or before 
such date. 

Section 2(b) of that Act provides as fo]]ows: 
After the date of appr&rral of this Act no contract shall be made for the 

cnnstructio» or iuannfa&'tnre of any co&uplete naval vessel or any Army or 
Navy airer«ft, or;niy portion tliereof, under the provisions of this sectiou or 
otherwise, unless the «&»tractor agrees, for the purposes of section 8 of the Act 
of Mar&. h 27, 1%4 (48 Stat. 505; 84 U. S. C. 406). as ameu&led— 

(1) to pay into the Treasury profit in excess of 8 per centum (in lieu 
of the 10 per ceutuui and 12 p&r centnni specified i» such section 8) of 
the total contract prices of such contracts within the scope of this sub- 
section as arc completed by the particular contractiug party within the 
income taxable year; 

(2) that any profit in excess of 8. 7 per centuni of the cost of performing 
such contracts ex&e)d prin&e contracts u&;&de on a cost-plus a-fixed-fee basis 
as are &oiupleted by the contracting party within the incoiue taxable year 
shall be considered to be profit in excess of 8 per ccutuiu of the total 

& ontra& t prices of such contracts; and 
(6) that he will make uo subcontract wlii&h is within the scope of such 

section 8, unless thc subcontractor. a 'rees to the foregoing conditions. 

The 8 per centum and 8. 7 per centum specified in such section 2(b) 
are;ipplic;ible to a subconti'act in a case where the prime contract 
with the 6 ar or Navy Department is entered into after June 28, 1940. 
If, hoxvever, such prime contract was entered into on or before that 
date, the 10 per centum or 12 per centum, as the case may be, as 
specified in section 8 of the Act of March 27, 1984 (48 Stat. , 508, 505), 
as amended& is applicable, in the opinion of the Bureau, to both the 
prime contract, and any subconti'act made xvith respect thereto, even 
though the subcontract is entered into after such date. 
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~ection 3 of tlie Act, of June 28, 1940, provides as follows: 
The provisions of section 0 of the Act of AI&&rch 27, 1004 (4S Stat. &&05), 

as ai«e»ded by the Acts of June 25, 1006 (40 Ht«t. 1020), and April 0, 1030 
(50 Stat. 500; U. S. C. , Snpp. V, title 34, se&. 400), and as m ide applicable io 
contra&. ts for aircraft or a»y portion thereof for the Ari»y by such Act &~f 

April 3, 1000, shall, in tlie &;iso uf contracts or subcontracts c«tered i»to:ifler 
the date of approval of this Act and duri»g the peri&&d of tlie nati&&rial & nier- 
gency declared by tlie President on Scpte&«ber S, 10;l0, to exist, be lii»itcd 
to contracts or subcontracts where the avvard exceeds f2&5, 000. 

In the opinion of the Bureau& the provisions of such section 3 are 
applicable in the case of' a subcontract entcre(l into af'ter June 28, 
1940, and during the period of the national ei»erge»cy referred to 
in that Act, even though the prime contract with the li&'ar or Navy 
Department was entered into on or before that date. 

'940-37 — 10419 
I. T. 3405 

Where the il Company vvas performing two Navy contracts tor 
the delivery of materials to be used in the co»struction of certain 
naval vessels, the materials to be ordered from tii«e to time as 
needed, the date of the letter from the Navy Department to the M 

Company advisin it that no further orders on the contract would 
be placed is the date of the completion of the co»tract in each case. 

Advice is requested as to the dates of completion of two Navy co»- 
tracts, subject to profit-limiti»g provisions of the Vinson Act, as 
amended, performed by the M Company. 

The contracts were for material to be used in the construction of 
naval vessels and were subject to the profit-liinitin«provisions of the 
Vinson Act& as amended. By the terms of the contracts, deliveries 
were to be made from time to time as ordered during the construction 
period of the vessels. As deliveries were contingent on the need for 
the material for the building of such vessels, it ivas impossible to 
determine in advance of an actual need what quantities would be 
required or the dates of delivery thereof. The last delivery under 
the first contract was made on A. ugust —, 1938, and the last delivery 
under the second contract iv. &s made on January —, 1939. Qn Janu- 
ary —, 1940& it was ascertained that the construction oi the vessels for 
which the material was required had reached a stage where no fur- 
ther deliveries would be required under the first contract. The j(I 
Company was, therefore, advised by the Navy Department in a letter 
elated January —. 1940, that this contract would be considered com- 
plete as of that date. On I&'ebruary —, 1940, it was ascertained that 
the construction of the vessels for which the material was required 
under the second contract had reached a, stage where no further deliv- 
eries would be required. The company wits, tlierefore. , advised by 
the Navy Department in a letter dated February — 

& 
1940 tliat, fills 

contract could be considered complete as of that date. 
Under the facts set forth above, it is beld that the date of com- 

pletion of the first contract was January —, 1940, and that the date 
of completion of the second contract was February —, 1940& the re- 
spective dates of the letters of notification referred to above. (See 
generally article 5 (u)& T. D. 4723, C. B. 1937 — 1, 519; section 17. 5, 
T D 4906) C B 1939 2) 404 ) 
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SECTION 3 OF TEIE VINSON ACT (48 STAT. , 503, 505), AS 
AMENDI;D BY ACT OF JUNE 25, 1936 (49 STA'I'. , 1J26), AND 
BY ACT OE' APRII, 8, 19;l9 (53 STA'I'. , 555, 560). — ACI' OF 
JU. '4E 2H, 1940 (PUBLIC~ NO 671) 

1940-31 — 10370 
I. T. 3898 

Inclusion of certain items as elements of coat of performing a con- 
tract or subcontract for the couatruction or manufacture of naval 
vessels or Anny or Navy aircraft or any portion thereof, for purposes 
of section 8 of the Vinson Act (48 Stat. , &»8, 505), as ameuded, aud 
for purposes of the Act of June 2~, 1940 (Public, No. 071). 

Advice is reqnestecl relative to including certain items as elements 
of cost of performing a co»tract or subcontract for the construc- 
tion or manufacture of naval vessels or Army or Navy aircraft or any 
portion thereof for purposes of section 3 of the Vinson Act (48 Stat. , 
'08, 505), as amended by the Act of June 25, 1986 (49 Stat. , 1926), 
and by the Act of April 3, 1989 (58 Stat. , 555, 560), and for pur- 
pos: s of the Act of June 28, 1940 (Public. No. 671). 

Question: AVill the fact that. inexperienced labor is employed in 
operating machinery be taken into consideration in deterlnining the 
amount of depreciation on such machinery to be allocated to the cost 
of performing a contract or subcontract? 

Ansvver: I» determining the alnount of depreciation allowable for the 
purposes of allocating sllch depreciation to the cost of performing a 
contract or subcontract, all factors affecting the useful life' of the 
equipment and facilities, including the use of inexperienced labor, 
will be take» into consideration. . 

Question: Reference is made to the provisions of section 17, 9 (g) of 
the regulations contained i» Treasury Decision 4906 (C. B. 1939 — 2, 
404) and section 16. 9(g) of the regulations contained in Treasury De- 
cision 4909 (C. B. 1939 — 2, 422), xvhich prohibit the inclusion of 
State income and excess profits taxes and surtaxes as an element of 
cost of performing a contract or subco»tract. Do these provisions 
prohibit including as an element of such cost a State franchise tax im- 
posed upon the p~rivilege of doing business as a corporation within a, 
State in case the tax paid is measured by income? 

Ansvver: Xo, if such tax is truly a franchise tax upon the privilege 
of doing business as a corporation and does not have the characteristics 
which require the disallowance of income taxes. "The name by which 
the tax is described in the statute is, of course, immaterial. " (Dan;son 
v. EenA~cIey Diati7leries K; Ww'ehome Co. , 25o U. S. , 288, ) 
tax, though denominated a franchise tax upon the privilege of doino. 
business as a corporation, is nevertheless vvithin the prohibition ov 
t. he regulations if in character it is essentially an income tax. 

In the hearings before the Committee on Naval AIFairs of the House 
of Representatives on sundry legislation affecting the Naval Estab- 
lishment (1935) (Seventy-fourth Congress, first session), page 1508, 
it was pointed out that income taxes are not allowable as an ele- 
ment of cost of performing a contract or subcontract for the follow- 
ing reasons: 

Income taxes, both State and Federal, have been excluded by specifi rulings 
because such taxes merely represent a payment of a part of the net profits to the 
Govermnent. Unless net profits, are earned no payments are required. It will 
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be self-evident to the committee that you cannot determine income tax until 
'&fter you determine profit. I;ndcr accepted a&couutiug principles tucon)e taxes 
;&re tr«te&t as a rednctiou of iucome re& eived fro)n operatiou. 

Question: S»ppose tliat;i co»tractor disposes of' machinery and 
equipment in co»nection with the acquisition of special additional 
niachi»ery an&1 equipment which is acquired to perfoini a contr ict or 
subcontract. Is a loss upon such disposition includible as an element 
of cost of perfotnting such contract or s&ibcontract& 

A»sw& r: If the cot&tractor establishes that such disposition w;is made 
in c&n»iection with such acquisition, and that the clispositio» woulcl 
not have been made but for the a&)quisition of the special additional 
machinery a»d equipinent ivhich is necessarily required to perform 
the. contr;ict or subc»»tract within the tiine, at the rate, and in the 
quantity speci6ed) the net, loss upon all machinery a»d equipment, so 
disposed of may be charged OR a»d a l&roper proportion thereof allo- 
catnl to the cost of perforining such contract or subcontract. 

The general provision in tlie regulations which forbids the allow- 
ance of "losses from sales or exchanges of capital assets" is not coex- 
te»sive with the income tax provisions relative to losses from sales or 
exchanges of capital assets) as that term is defined in section 117 of 
i. he Internal Revenue Code. It%bile under ordinary circumstances 
the provision in the regulations excludes from the cost of performing 
a contract, or subcontract losses from sales or exchanges of machinery 
and equipment, such provision is not to be construed as excluding a 
loss such as that described above, ivhere the purpose is to make possi- 
ble an acquisition of facilities under the circumstances stated. 

1MO — 33-10300 
T. D. 5000 

TITI, E 26 — INTFRNAL REVENT E. — CiiAPTI'. R I, Si BCHAPTER A, PART 26. — 
EXCESS PROFITS OV CONTRACTS I OR NAVAL VESSELS AND Aui&Y AND 
NAVY AIRCRA. FT. 

Regulations under section 2(b) of the Act of June 28, 1040, and 
other provisions. 

TREASURY DEPARTI&IENT) 

OFFICE OF THE SI)&'RETARY OF THE TREASURY, 
Washinejton, D. C. 

VI AR DEPART&IENT, 
OFFICE OF TIIE SECRFTARY OF 0 AR) 

Was?&in&?ton, D. C. 
NAVY DEPART)IENT) 

OFFICE OF TIIE SECRETARY OF THE NAVY, 
Washin&[?ton, D. C. 

To Officers and Emp?o?gees of the Treast&ry Department, the Is?ar 
Departnient, the A'a@&? De?) a) tment, an&t Others Concerned: 

TABLE OF CONTENTS 
Section. 
26. 0. Introductory. 
26. 1. Definitions. 
26. 2. Scope of regulations. 
26, 8. Contracts and subcontracts under which excess profit liability may be 

incurred. 
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s& «tio», 
20. 4. ('ontracts or snb&ontiiicts for scientific equipmeiit 
20. , &. ('&&&npletiou of «&i&! rn«t deiinerl. 
20. 0. Itlanner of' &let&. n»ini»g liability. 
20. 7. ('&»»put;i!i»u &&f & a&css profit liability. 
2(18. Tot:il conti act pi ice. 
20. 9. ('ost of performing a contract or subcontract. 
2&i. 10. Credit f' or»et l&&ss or for cleficiency in profit in computing excess proft. 
20. 11. ('& & dit f&&r I «dern! ii&«&i»e taxes. 
20. 1'&. E;iilure of coiitrn«tor to require agrecinent by subcontractor. 
20. 13. Evasion of excess pr»fit. 
2(). 14. Books of ac& onnt anti records. 
20. 15. Report to Se& retary of Depnrtinent concerned. 
20. 10. Annual reports for iucome-taxable years. 
"(i. 17. Ynyn&ent of ex«ss profit lint&ility. 
ztk18. I. iability of snrety. 
20. 19. Ileterminntion of liability for excess profit, interest and penalties: assess- 

inent, collection, paymeut, refunds. 
20. 20. Applicability of prior regulations. 

SzcTIo&v 26. 0. I&& troclt(ctot'y. — (a) Section 2 (b) of the Act entitled 
"An Act to expedite national defense, and for other purposes, ' 

approved June 28& lc)40 (Public, Xo. 671, Seventy-sircth Congres&s, 
tliird session), reads as follows: 

(b) After the date of approval of this Act no contract shall be ruade for 
the construction or mnnufncture of any complete naval vessel or any Army 
or &avy aircraft, or any portion thereof, nnder the provisions of this section 
oi othe&»vise. unless the contractor agrees, for the purposes of sectiou 3 of the 
Act of !!larch 27, 1934 (48 Stat. 50;&; 34 U. S. C. 49C&), iis amended— 

(1) to pay into the Tiensurv profit in excrss of 8 per «eutum (in lieu of 
the 10 per centnm and 12 pr» centnm specified in such section 3) of the 
total contract prices of sn&h &outrncts within the sr'r&pe of this snbsectio» as 
are completed bv the particnlnr contrncting p &rtv within the income taxable 
vear; 

(2) that anv profi in excess of 8. 7 per cent»in of the cost of performing 
such contracts except priine contracts iunde on a cost-plus-n-fixed-fee basis as 
are &oinpleted by the contracting partv within the in«on&e taxable vear shall 
be consiclered to be profit in excess of 8 per centum of the total contract 
price's of such contr:i «t s; and 

(3) that he will iuake no sni&coutrict whi«h is within the scope of such 
section 3, unless the sub& ontrnctor agrees to the foregoiug conditious. 

(II&) Section 14 of the Act entitled "An Act to provide more ef}'ec- 
tively for the national defense by carrying out the recommendations 
of the President in his message of January 12, 1939& to the Congress. " 
approved April 3, 1939 (53 Stat'& 560; 10 U. S. C. , Sup. , 811) 

& 
reacls 

1n par t as f o1 low s: 
Si:c. 14. All the provisions of sectio» 3 of the Act of March 2&, 1934, as amended 

(48 Stat. 505; 49 Stat. 1920), nnd as amended by this section shall be applicable 
with respect to «ontrn&ts for aircraft or any portion thereof for the Array to the 
same extent and in the st&me manner that such provisions are applicable with 
respect to &ontriicts for aircraft, or nny portion thereof for the X:&vy: Proeided, 
Tlmt the Secretary of 1V:&r sli:ill exercise all fimctions nnder snch section with 
respect to nir& r;&ft for the Ariuv which are exer«ised by the Secretary of the 
I&;avy with respect to aircraft for the Vavy 

(c) Section 8 oi the Act. entitled "An A& t to establish the composi- 
tion of the 'Unit eel Stittes Ai 0 vy with respect to the categories of vessels 
linii(e&l by the treaties signed at )washington, February 6, 1922, and 
at I~on&ion, April 22. 1980, at the limits prescribed by those trea&ties; 
to authorize the constr(« tion of certain naval vessels; and for other 
purposes, " approved Mar& h 2&, 1934 (48 Stat. , 505; 84 U. S. C. , 496) 

& 

as amended by the Act of June 25, 1936 (49 Stat. , 1926; 34 U. S. C. , 
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~up. , 406). and as further amen&led hv section 14 of the Act of April 
3& 1030 (o3 Stat. . 560: M- l, . H. C. , &up. . 496) . reads as follows: 

Sac. 8. The Secretarv of the 5avy is hereby directed to stuubit aunually to the 
Bureau of the Bud et estimate. for the construction of the foregoing vessels 
and aircraft; and there is hereby authorized to be appropriated such sum as 
may be necessarv to carrv into effect the provisions of this Act: Provided, That 
uo contract shall be made by the Secretary of the Xavy for the construction 
and/or manufacture of anv complete nava. l vessel or aircraft. or any portion 
thereof, herein. heretnfore. or hereafter authorized unless the contractor agrees- 

ta) To make a report, as hereinafter described, under oath. to the Secretary 
of the 'Xavy upon the completiou of the contract. 

(b) Tn pay iuto the Treasury proht, as hereinafter provided shall be be de- 
termined by the Treasurv Department, in excess of 10 per centum of the total 
contract prices for the constructiou and/or manufacture of anv complete naval 
vessel or portion thereof. and iu excess of jfio per centum of the total coutract 
price for the construction and/or mauufacture of any complete aircraft or. 
portion thereof, of such contracts within the scope of this section as are com- 
pleted bv the particular contracting party within the income taxable year, 
such amount to become the prnpertv of the t nited States, but the surety under 
such cnutracts shall not be liable for the pavment of such excess profit: Pro- 
vided, That if there is a net loss on all such contracts or subcontracts for the 
construction and/or manufacture of auy complete naval vessel or portiou 
thereof cotupleted bv the particular coutractor or subcoutractor within auy 
income taxable vear, such net loss shall be allo~ed as a credit in determining 
the excess sprofit, if anv, for the next succeediu income taxable rear, and that 
if there is a uet loss, or a net profit les thau 12 per centum. as aforesaid on 
all sech contract. nr subcoutracts for the coustructiou aud/or mauufacture of 
any complete aircraft or portinu thereof corupleted by the particular coutractor 
or subcoutractor within auy income taxable year, such uet loss or tleficieucy 
in profit shall be allowed as a credit in determining the excess profit. if anv, 
dnriug the next succeeding four income taxable vears. and that the method of 
ascertaiuiug the amount of excess profit, initiallv fixed upon shall be deter- 
mined on or before June 80, 1999: Provided f~nther, That if such amouut ia 
not voluntarily paid the Secretary of the Treasurv shall collect the same under 
the usual methods emploved under the interual-revenue laws to collect Federal 
income taxes: Prorided farther, That ail provisions of law (includin penal- 
ties) applicable with respect to the taxes unposed bv Title I of the Revenue 
Act of 1994. and uot inconsisteut with thi- ~tiou, shall be applicable with 
respect to the assessment, collection. or pavment of excess prnfits to the Treas- 
ury as provided bv this sectiou, and to refund- bv the Treasurv of overpav- 
ments oi excess profits into the Treasury: @ad provided fu& ther, That thi- sec- 
tion shall not applv to contracts or subcontracts for scientific equipmeut used 
for corumunication, target detection, navigation, and fire control as mav be 
so designated by the Secretarv of the Navy. and the Secretarv of the Wavy 
shall report annually to the Congress the names of such contractors and sub- 
contractors affected by this provLsiou. together with the applicable contracts 
and the amnunts thereof: Mad prorided farther, That the income-taxable vears 
shall be such taxable years beginning after December 81, 199o. except that the 
above provisos relatiug to the assessment, collectiou. pavment, or refunding 
of excess profit to or bv the Treasurv shall be retroactive to March 27. 199k 

(c) To mal-e no subdivi:ious of any contract or subcontract for the same 
article or article. for the purpose of evading the provisious of this Act, but anv 
subdivi=ion of any contract or subcontract involving an amount in excess of 
$10, 000 shall be subject to the conditions herein prescribed, 

(d) That the manufacturing space. - and books oi its owu plant, aifiliates, 
and subdivisions =-hall at all times be subject to inspection aud audit bv any 
persnn designated by the Secretary of the 5avy. the Secretarv of the Treasurv, 
and/or by a duly authorized committee of Con ress. 

(e) To make no subcontract unless the subcontractor agree= to the foregoing 
conditions. 

The report shall be in fnrm prescribed bv the Secretarv of the Xavy and 
shall state the total contract price, the cost oi performiug the contract, the 
net income, and the per centum such net income bears to the contract price. 
A copy of such report shall be transmitted to the Secretary of the Treaztry 
for consideration in connection with the Federal income tax returns of the 
contractor for the taxable vear or vears concerned. 
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The method of ascertaiuing the amount of excess profit to be paid into the 
Treasury shall be determined by the Secretary of the Treasury in agreement 
with the Secretary of the Niivy and made available to the public. The method 
initially fixed upon shall be so determined on or before June 30, 1%4: Provided, 
Tliat in any case where an excess profit may be found to be ov;ing to the 
U»iterl States in consequence hereof, the Secretary of the Treasury shall allow 
credit for any Federal income taxes paid or remaining to be paid upon the 
amount of su«h excess profit. 

The contract or subcontracts referred to herein are limited to those where 
tlie aivard exceeds $10, 000. 

(c7) Sections 3, 4, and 12 of the Act of June 28, 1940, approved 
June 28, 1940 (Public, Fo. 671, Seventy-sixth Congress, third ses- 
sion), read, respectively, as follows: 

Szc. 3. The provisions of section 8 of the Act of ))larch 27, 1934 (48 Stat. 
606), as aiuended by the Acts of June 25, 1936 (49 Stat. 1926), aml April 3, 
1M9 (63 Stat. 560; U. S. C. , Supp. V. Title 84, section 496), and as made ap- 
plicable to contracts for aircraft or any liortion thereof for the Army by such 
Act of April 3, 1939, shall, in the case of coutracts or subcontracts entered into 
after the date of approval of this Act and during the period of the national 
emergency declared by the President on September 8. 1939, to exist, be limited 
to contracts or subcontracts where the award exceeds $2o, 000, 

SEc. 4. In the case of every contract or subcontract for the construction or 
mamifacture of any complete naval vessel or Army or Navy aircraft or any 
portion thereof which is entered into (vvhether before or after the date of 
approval of this Act), the Secretary of %'ar or the Secretary of the Navy, 
as the case may be, after agreement with the contractor or subcontractor, shall 
certify to the Commissioner of Internal Revenue as to (a) the necessity and 
cost of special additional equipment and facilities acquired to facilitate, during 
the national emergency declared by the President on S ptember 8, 1939, to 
exist, the completion of such naval vessel or Array or Nai v aircraft or portion 
thereof in private plants; aud (b) the percentage of cost of such special addi- 
tional equipment and facilities to be charged against such coutract or subcon- 
tract. For all purposes of section 8 of the A«t of 5Iarch 27, 1984 (48 Stat. 606; 
34 U. S. C. 496), as amended, such certification shall be subject to such re~- 
lations as the President may prescribe, but shall be bimling upon the Commis- 
sioner of Internal Revenue, unless, within five days af ter receipt of such 
certification, he make formal objection thereto to the Secretary of the Navy or 
the Secretary of IVar as the case niay be. The part of such cost chargeable 
sgaiust the contract or subcontract in pursuance of such certification, shall, 
for the purposes of such section 8, be considered to be a reduction of the contract 
price of the contract or subcontract. The amount charged against the contract 
or subcontract in pursuance of such certification shall, for the purposes of 
such section 3, be applied against and reduce the cost or other basis of such 
special aclditional equipmeut and facilities as of the date of installation thereof: 
provided, That the Secretary of 1Var or the Secretary of the Navv, as the 
case may he, shall report to the Con ress, every three months, the cost of such 
special additional equipment and facilities to be borne by the Government 
under each contract. 

Ssc. 12, The provisions of all precediug sections of this Act shall terminate 
80, 1942, uuless the Congress shall otherwise provide. 

Pursuant to the authority prescribed. by section 2(b) of the Act 
of June 28, 1940 (Public, No. 671, Seventy-sixth Congress, third 
session), section 14 of the Act of April 3, 1989, and section 8 of 
the Act of March 27, 1%4, as amended, tlie following regulations are 
hereby prescribed: 

Sxc. 26. 1. Definitions. — As used in these regulations the term 
la) "A«t" means the Act of June 28, 1940 (Public, No. 671, Seventy-sixth 

Congress, third sessiou). 
(ti) "Act of ilIarch 27, 193), aa n»ieuded" means section 8 of the Act of 

1garch 27. 1M4 (48 Stat. , 606; 34 U. S. C. , 496), as ameuded by the Act of 
June 28, 1936 (49 Stat. , 1926; 34 U. S, C. , Sup. 496), and as further amended, 
and made applicable to contracts and subcontracts for Army aircraft by the 
Act of April 3, 1M9 (58 Stat. , o60; 84 U. S. C. , Sup. , 496). 
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(c) "Sccretar!i of the depa&. tnrent con&rrncd" means the Secretary of Wav 
or the Secretary of the Navy as the case may be. 

(d) +«&'so», ' includes an individual, a corporation, a. partnership, a trust 
or estate, a joint-stock comp;my, an association, or a syndicate, group, pool, 
joir&t venture, or other unincorporated organization ov group, through or by r»cans 
of which any busiuess, financial &q&evation, or venture is carried on. 

(o) "Coiitr««t" nreans an agr'cement, m &de by authority of the Se«r« tory 
of the department cori«evned for the cor&struction or manufacture of a»v cor»- 
piete naval vessel or Army or Navy aircraft, or;&ny portion thereof, «ntered 
into after the date of enactment of the Act ( June 28, 1940) and before 
July 1. 1042. 

(f) "Conti««to&' " means a pevs&&n &. ntering into a direct contract with the 
Secretary of tire departn&ent concevned or his duly authovized rel&vesentative. 

(g) "Subcontract" means an agreement enter«l into by one p& vs&&rr with 
another person for the consi. mr«tion or manufacture of any complete naval 
vessel or Army or Navy aircraft, ov any portion thereof, the prime contract 
for such vessel or aircraft or portion thereof having been cnteved ini. o between 
a cont»;ctor and the Secretavy of the depavtmerrt concerned or his duly au- 
thorized representative after the date of enactment of the Act (June 28, 1940) 
and before July 1, 1942. The term "subcontract" does not in&. lude such a. n 
agreement even though entered into after June 28, 1940, if the pri&ue contract 
with respect thereto was entered into on or before June 28, 1940, but does irr- 
clude such an agreement entered into after June 80, 1942, if the pvime contract 
with respect thereto was entered into on or before June 80, 1942. 

(h, ) Subcontractor" means any person other than a contractor entering 
into a subcontract. 

(i) ' Contractiiig party" means a contractor or subcontractor as the case 
may be. 

(j) "Conti a& t price" or "total contract prioe" means the amount or total 
amount to be received under a contract or subcontract as the case may be. 

(h) "Income-taaable year" means the calendav year, the fiscal year ending 
during such calendar year, or the fractional part of such calendar or fiscal 
year upon the basis of which the contracting party's net income is conrputed 
and for which its incon&e tax returns are made for Federal income tax 
prl1 poses. 

SEc. 26. 2 Scope of regulations. — These regnlati&&ns deal with liability for 
excess profit on (1) contracts for the construction or manufacture of rxny corn- 
plete naval vessel or Army or Navy aircraft, or any portion thereof, entered 
into after the date of enactment of the Act (June 28, 1'940) and before July 
1, 1942, and (2) subcontracts made with respect to any such contract. As to 
eontvacts for naval vessels and aircraft, entered into on or before June 28, 
1940, and subcontracts made with respect to any such contract, see Treasury 
Decision 4906 [C. B. 1969 — 2, 404I (sections 17. 0 to 17. 19, inclusive, Title 26, 
Code of Federal Regulations, 1M9 Sup. ). As to contracts for Army aircraft 
entered into on or before June 28, 1940, and subcontracts made with respect 
to any such contract, see Treasury Decision 4909 [C. B. 1969 — 2, 422] (sections 
16. 0 to 16. 18, inclusive, Title 26, Code of Federal Regulations, 1969 Sup. ). As 
to the date of completion of a contract or subcontract within the scope of 
these regulations, see section 26. 5 of these regulations. 

SEc, 26. 8. Contracts and subcontracts under uhi& h caress profit liability &nay 

be incurred. — Except as otherwise provided with respect to contracts ov sub- 
contracts for certain scientific equipment (see section 26. 4 of these regula- 
tions), every contract entered into after June 28, 1940, and before July 1, 
1942, is subject to the provisions of the Act relating to excess profit liability if— 

(1) it is entered into prior to the termination of the period of national 
emergency declared by the President on September 8, 1999, to exist (see 
Proclamation No. 2862), and is awarded for an amount exceeding $25, 000; 
or 

(2) it is entered into after the termination of such period of national 
emergency and is awarded for an amount in excess of $10, 000. 

Every subcontract made pursuant to such a contract is subject to the provisions 
of the Act relating to excess profit liability if- 

(a) it involves an amount in excess of ti25, 000 and was entered into 
prior to the termination of such period of national emergency and before 
July 1, 1942; or 

(b) it involves an amount in excess of $10, 000 and was entered iuto after 
the termir'&ation of such period of national emergency or after June 80, 1942, 
whichever is the earlier. 



If a contracting party phices or&lers with another party, aggregating an 
amount in & x«ss of, "ii25, 000 (or $10, 000 as tlie case may be), for articles or 
mat&'ri;ils which ire destined to bee&one a component part of a complete naval 
vessel or Aruiy or Navy aircraft, or any portion thereof, the placing of such 
orders shall constitute a subc&&at&act within the scope of the Act, unless it is 
&learly sli&»vn that each of the ordeis involving $25, 000 (or $10, 000 as the case 
ni;iy be) or less is a bona fide separate and distiuct subcontract for articles or 
u»; te& ials whi&. h are not destined to become and do not become a component part 
of aiiy such vessel or aircraft, or any portion thereof, constructed or manufac- 
tured uuder oue particular contr;i&t or subcontract by the contracting party 
placing the orders, and is not a subdivision made for the purpose of evading the 
provisions of the Act. 

SEc. 264. Co»t&'«& ta or s&&bco&&t& «& ta for a&'i»&&ti fic equip»&c&&t. — No excess profit 
liability is in&nirred upon a contract or subcontract if at the time or prior to 
the time such contract or subcontract is made it is designated by the Secretary 
of the department concerne&1 iis being ex& mpt under the provisions of the Act 
of hl;ir&h 27, 1064, as amended, pertaining to scientific equipment used for com- 
tuuiiication, target, detection, llavigatiou, and fire control. 

Ssr. 26. &&. Co&hpketio» of co»t&«& t defi»e&l. — The date of delivery of the vessel, 
aircraft, or portion thereof, covered by the contract or subcontract shall be 
considered the date of completion of the contract or subcontract unless other- 
wise determined jointly by the Secretary of the dey&artment concerned and the 
Secretary of the Treasury or their duly authorize&1 representatives. In case 
a contra& t is for two or more ress&'i, or aircraft, if it ay&pears that the contract 
coiistitutes a single undertaking as to such vessels or aircraft and if the work 
of & onstructing or nmnufacturii&g such vessels or aircraft is prosecuted as a 
single undertaking, then the date of delivery of the vessel or aircraft last 
delivered under such contract sl&all be consi&lered the date of conipletion of 
the contract. Except as otherwise provided in the first sentence of this section, 
the replacemeut of defective parts of delivered articles or the performance of 
other guarantee work in respect of such articles will not op rate to extend the 
date of con&pletion. As to the treatment of the cost of such work as a cost 
of performin ~ a coutract or subcontract, see section 26. 0(h) of these regula- 
tions. As to a refund in case of adjustiuent due to any subsequently incurred 
additional costs, see section 26. 19 of these regulations. If a contract or sub- 
contract is at any tinie canceled or terminated, it is completed at the time of the 
cance'. Iation or termination. 

SEc. 2&06. I&f«»»cr of &yete&»&ixi»g li«biiitfi, — The fi&'st step in the dctern&ina- 
tion of the excess profit to be paid to the I, "nited States by a contracting party 
with re»pe&'. t to contracts and subcontr;&et» complete(1 within' an income-taxab]e 
year is to ascertain the total contract prices of all contracts and subcontracts 
«m&pieted bv the contracting partv within the iucome-taxable year. As to total 
& ontr;« i prices, see section 26. 8 of these regulations. 

The, second step is to as& «&nain the cost of performing such contracts aud 
subcontracts 'and to deduct such cost from the total contract' prices of such 
contracts an&1 subcoutracts as computed in the first step. See section 26. 0 of 
tliese regulations. 

The amount remaiuiug after such subtraction is the amount of uet profit or 
net ines upon the contracts and subcoutracts con&pleted within the income- 
iaxable year. 

Th ti&i&&t xtrp, in case there is a net profit upoii such contracts and sub- 
contracts, is to subtract from the amoimt of such net profit as computed iu 
the scc»nd step the sum of— 

(1) Whichever is the lesser of the following: (A) An amount equal to 
8 per cent of the total coiitract prices of tl&e contracts (includin prime 
contracts made on a cost-plus-a-fixed-fee b:isis) and subcontracts com- 
pleted withiu the income-taxable veai', or (B) an au&ount equal to 8. 7 per 
cent of the total cost of performing such contracts (except prime contracts 
n&ade on a &ost-plus-a-fixed-fee basis) and subcontracts plus 8 per cent of 
tl&e total contract prices of prin&e contracts made oua cost-plus-a-fixed-fee 
bai si s; 

(2) The amount of any net loss sustained in a prior income-taxable 
vear and allowable as a ere&lit in determining the excess profit for the 
income-taxable veer (see section 26. 10 of these regnhitions); and 

(8) The amount of any deficiency in pr&ifit sustained in a prior inconie 
tiixable vear (on a contract or subcontract for Army or Navy aircraft or 
any portion thereof) and allowable as a credit in determining the excess 
profit for the income-taxable year (see section 26. 10 of these regulations), 
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$200, 000 
40, 000 

$240, 000 
Less: Cost of performing contracts— 

Contract N». 1 
Contract No. 2 

155, 000 
45, 000 

200, 000 

Net profit on contracts 40, 000 
Less: (1) 8. 7 per cent of cost of performing contracts (8. 7 per 

cent of $20{), 000=$17, 4(:0), which amonnt is less 
than 8 per cent of total contract prices (8 pei 
cent of $240, 000=$19, 2{&0) $17, 400 

(2) Net loss from 1940 2, 500 
(8) Deficiency iu profit from 1940 1, 000 

20, 900 

The amount reins. ining after sucli subti«iction is the amount of excess profit 
for the incouie-taxable y&;ir. 

The fo&&&'tt& «t&p is to»scert iin the amount of credit allowed for Federal 
incoine taxes p;iid or rem;iining to be paid upon the;imonnt of such ex&»as 
profit (see . «ccti&&u 26. 11 of these regnlatioiis) aud then subtract from the amount 
of such ex«isa profit the am»nnt of credit for Feeler;il inc&»ii& tax& s. 

The aiuouiit remaining after this subtriiction is the amonnt of excess profit: 
to be paid to the United States by the contr;icting party for the iucorrie-tax;iblc 
y&'&ii'. 

Sac. 26. 7. C&&»&t&«tati«» of &. re«as p&'«fit li«1&ititp. — Tlie application of the pro- 
visions of section 26. 6 of these regulations may i&c illustrated by the following 
examples: 

Ex«»&pte (7): On Febinmrv 1, 1941, the B Corporation which keeps its boolrs 
and inakes its Federal income tax ret»i. ns on a calendar year basis entered iuto 
a co&&tract coniing witliiu the scope of the Act, tlie total contract price of &vhich 
w;is $200, 000. On March 1, 1041, the corporatiou entered into;i»other such 
coutract, the total contract price of which was $40, 000. Both contracts (neither 
of which was made on a cost-plus-a-fixed-fee basis) were completed within the 
calendar year 1041, the first at a cost of $155, 000 and the second at a cost of 
$45, 000. During the year 1940 the B Corporation sustained au allowable net 
loss of $2, 500 and an allowable deficiency in profit of $1, 000 on contracts and 
subcontracts coming within the scope of the Act and completed within the 
income-taxable vear 1940. I&'or purposes of the Federal income tax, the net 
income of the B C»rporation for the veiir 1041 amounted to $96, 000, which 
included the tot&il net profit of $40, 000 upon the &wo &'ontracts. For the purposes 
of this example, it is assumed that for the year 1041 the B Corporation paid a 
Federal income tax of $20. 500 upon its entire net iucome. The excess profit 
liability is $14, 600 computed as follows: 
Total contract prices: 

Contract No. 1 
Coutract No. 2 

Excess profit. for year 1941 19, 100 
Less: Credit for Federal income taxes (assumed Federal incoine tiix 

on $19, 100 at the rates f' or 1041) 4, 500 

Amount of excess profit pavable to the United States 14, 600 

Era»iple (2): On February 1, 1041, the B Corporation which lceeps its books 
and makes its Federal income tax returns on a caleudar year basis entered into 
a contract coming within the scope of the Act, the total contract price of which 
was $200, 000. On March 1, 1941, the corporation entered into another such 
contract on a cost-plus-a-fixed-fee basis, the estimated cost being $100, 000 and 
the stipulated fee being $7, 000. Both contracts were completed within the 
calendar year 1941, the first at a cost of $155, 000 and the second at a cost of 
$90, 000. buring the year 1940 the B Corporation sustained an alloivable net 
loss of $2, 500 and an allowable deficiency in profit of $1, 000 on contracts and 
subcontracts coming within the scope of the Act. For purposes of the Federal 
income tax, the net income of the B Corporation for the year 1941 amounted 
to $96, 000, which included the total net piofit of $5&2, 000 ou the two contracts. 
For the purposes of this example, it is assumed that for the year 1941 the R 
corporation paid a Federal income tax of $20, 500 upon its entire uet income, 
The excess profit liability is $21, 255 computed as follows: 
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Total contract prices: 
Contract No. 1 $200, 000 
Contract No. 2 ($90, 000 «&&st plus $7, 000 fee) 97, 000 

$29&, 000 
I. ess: Cost of pcrfornling contrlrcts- 

Contract No. 1 
Corltl'act No. 

155&, 000 
90, 000 

245, 000 

Net profit on contr r«ts 
I. &ss: (1) 8. 7 per «ent of «ost &&f p&rforrnirrg contract No. 1 

plus 8 per cent of total coutra«I price of con- 
tract N&&. 2 (8. 7 p&. r cent of $155, 00, 'I plus 8 per 
cent of f&07, 0&l0=!((21, 245&). which amount is less 
than 8 per cent of tot»l «&ntract prices (8 per 
cent of f2&r)7, ()00=$23, 760) 

(2) Net loss from 1940 
(3) Deficiency in profit from 1940 

$o1 o45 
2, 500 
1, 000 

52, 000 

EEcess profit for year 1941 
Less: Credit for Icederal iucome taaes (assumed Federal income tax 

on $27, 255 at the rates for 1941 r 

24, 745 

27, 255 

6, 000 

Amount of eE«eSS prOfit paVable to the I'rrited States 21, 255 

SEc. 26. 8. Total eo»t&a«t t»i&. «. — The total coutract price of a particular con- 
tract or subcontract (see section 26. 1 &&f these regulations) may be received in 
mor&ev or its equivalent. If sonlething other than nlonev is received, only the 
fair ruarlzet value of the thir&g received, at the date of receipt, is to be included 
in determining the amount received. Bounses earned for bettering performance 
and penalties incurred for failure to &neet the contract guarantees are to be 
regarded as rrdjusturerrts of the origilml contract price. Trade or other discounts 
granted by a contractir&g prrrty in receipt of a contra«t or snb&ontract performed 
by such party are also to be deducted in determinirrg the true total coutract 
price of such contract or subcontract. In the case of a contract made on a 
cost-plus-a-h&&ed-fee basis the total contr"r&t pri&e is the actu:ll, rather than the 
esrinrated, &ost of performing the «mtr;rct plus the stipulated fee and any other 
amounts received by the corrtracting par'ty for per fornring su& h contract. 

For the purposes of the Act and these regnlatious, the corrtract price of a 
c&&ntract or snb«or&tract sh'rll be reduced bv the part of the cost of special 
additional «quipu&cut and facilities a«quired bv the coutra«ting partv and 
chargeable against the contract or subcontract in pursuance of a &ertiticatiou 
made bv the S««reta&'y of the delrartnleut concerned in accordance with the 
provisions of section -I of the Act. See Er&e&ntive Order No. 8465 and Joint 
Rules issued under su«h ord&'r (page 385, this Bnlletin), 

Ssc. '&6. 9. Goat of I&«&for»&i»p a contra«t or s»i&ro»t&act. — (a) Gc»«rat &. &rle. — 
The cost of performing a particular contract or subcontract shall be the sum 
of (1 ) the dire«t costs, in& lading therein expenditures for materials, direct labor 
and dire& t. ercpeuses, incurred bv the contracting partv in perforluing the con- 
tra«t or subcontract; aud (2) the proper propo~rtion of anv iudirect costs (in- 
cluding therein a reason»bi& proportion of nlanagement ezpeuses) incident Io 
and necessary for the perfolanarlce ot the contract or subcontract, 

(I&) I'ir»r&»ts of «&rst. — No definitimls of the elements of «&st nray be stated 
which are of invrrriable appli«:&rior& tu all contractors and snbcoutractors, In 
general, the clenlents of cost &nay be defined for purposes of the Act as follows: 

(1) (lrrnufacturing «&st. &vhI«h is the sun& of fr&'torv cost (see paragraph (c) 
of this sectiorr) and other uranufacturing cost (see paragraph (d) of this 
section); 

(2) )lisccllaneorrs direct expenses (see paragraph (c) of this section); 
(3) General elrpeliscs, whi«h are the sum of iudirect engineerir&g elcpenses, 

usually termed "engineering over head" (see paragraph (f) of this section) 
and cxperrses of distribution, servicing and administration (see paragraph (g) of this section); and 

(4) Gnarautee evpe»ses (see paragraph (I&) of this section). 
(c) Fr&«to& y cost. — Frrctory cost is the sum of the following: 
(1) Dire&I r»rrie&i»is. — '. (Iaterials, such as those purchased for stocl- aud sub- 

sequently issued for contract operations and those acquirecl un&ler subcou 
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tracts, w)&!eh become a component part of the fi&»ished product or which are 
used dire«tlv i» fnbricati»g, converti»g or pvocessing such nrateri&&ls or parts. 

(2) D!&col prod»rtioe labor. — Productive labor, usnnlly termed "sl&op labor, " 
which is performed on and is propevly charge»ble directly to the article manu- 
f'&ctured or constructed pure«ant to the contract orsubcontr;&ct, but which 
ordinarily does not include divect engine&'ring labor (see subparagraph (3) of 
this pnragraph). 

(3) Direct engi»ce&'l»g labor. — The compensation of professional engineers 
nnd other technicists (including rensonnbl& advisory f«. s), nnd of draftsmen, 
propevly el»urge;&hie directly to the cost of the cont&act or subcontract. 

(4) &(I!»&ella»&uus dl&&ct fu& to& g chu&g&s. — Items which nve pvoperly &hnrge- 
able directly to the factory cost of pevfo&suing the cont&act or sub«&»tr;&ct but 
which do not come vvithin the ch&ssifications in subpnrngvt&phs (I), (2), n»d 
(3) of this pnvngrnph, as fov example, royalties which the contvacting l&arty 
pays to auother I&;&rty and which are prope&ly chargeable to the c»st of l&er- 

forming the contract or subcontract (but see pavagraph (d) of this sectio»). 
(:&) I»di& cct factorg ezpe»ses. — Items, usually tern&ed "t'actory overhead, " 

which nre not directly chargeable to the f&&ctory cost of performing the con- 
trnct or subcontract but which are properly incident to and necessary for the 
performanc~ of the contract or subcontract and consist of the following: 

(A) Labor. — An&ounts expended for factory labor, such as supevvision and 
inspection, clerical labor, timekeeping, packing and shipping, stores supply, 
services of tool crib attendants, an&1 services in the factory employment bureau, 
which n re not chargeable directly to productive labor of the contract or 
subcontract. 

(B) . )Iuteriu!8 a»d s«pt&lies. — The cost of materials and supplies for general 
use in the fnctory in current operations, such ns shop fuel, lubricants, heat- 
treating, plating, cleaning and anodizing supplies, nondurable tools and gauges, 
statiouery (such t&s time tickets and other forms), and boxing and wrapping 
materials. 

(C) Service crt&e»»en. — Factory expenses of a general nature, snch as those 
for p»&ver, heat and light (whether purchased or produced), ventilation nnd 
air-conditioning and operation and maintenance of general plant assets and 
facilities. 

(D) Fired charges and obnoles«r»ce. — Recurring clmrges with respect to 
propertv used for manufacturing purposes of the contract or subcontract, such 
as premiums for fire and elevator insurance, property taxes, rentals and 
allowances for depreciation of su&&h property, including maintenance and de- 
preciation of reasonable stand-by equipment; and depre& iation aud obsoles- 
cence of special equipment and facilities necessarily acquired primarily for 
the performance of the contract or subcontract, except special additional equip- 
ment and facilities with respect to which the Secretary of the department con- 
cerned has made a certificatio binding upon the Commissioner of Internal 
Revenue, pursuant to section 4 of the Act, in the ense of such contract or sub- 
contract. See Executive Or&ter No. 8465 and Joint Rules issued under such 
Order (page 3S5, this Bulletin). In making allowances for depreciation, consid- 
eration shall be given to the number and length of shifts. 

(E) Mi»rettaneous !»direct factory ezpenses. —. '&liscellnneous factory expenses 
not directly chargeable to the factory cost of performing the contract or sub- 
contract, such as purchasing expenses; ordinary and necessavy expenses of 
rearranging facilities within a department or plant; employees' welfare ex- 
penses; premiums or dues on compensation insurance; employers' payments to 
unemployment, old age and social security 1&'e&lernl and State funds not in- 
cluding payments deducted from or chargeable to employees or ofiicers; pensions 
aud retirement payments to factory employees; factory accident compensation 
(as to self-insurance, see paragraph (g) of this section); but not including any 
amounts which are not incident to services, operations, plant, equipment or 
facilities involved in the performance of the contract or subcontract. 

(d) Other man«facturir&g cost. — Other manufacturing cost as used in para- 
graph (b) of this section includes items of manufacturing costs which are not 
properly or satisfactorily chargeable to factory costs (see paragvaph (e) of this 
section) but which upon a complete showing of all pertinent facts are properly 
to be included as a cost of performing the contract or subcontract, as for iu- 

stance, payments of royalties and amortization of the cost of designs purchased 
and patent rights over their useful life; and "deferred" or "unliquidated" 
experimental and development charges. For example, in case experimental 
and development costs have been properly deferred or capitalized and are amor- 
tized in accordance with a reasonably cousistent plan, a proper portion of the 



Misc. ] 

current charge, cletermined by a ratable allocation which is reasonable in 
consideration of the p&. &. tinent facts, may be treated as a cost of performing 
the cor&tr'&«t or sub«ontract. In the case of general experimental and devel- 
opment expenses &vhich n&ay be charged off currently, a reasonable yortion 
thereof may be allo«&&ted to the cost of performing, the contract or subcontract. 
If a special experimental or developm&nt project is c»rried on in pursuance 
of a «ontr'&ct, or in anticipation of a contract which is later entered into, an&1 

the expense is not treat«1 as a part of general experimental and development 
exyens&s or is uot otherwise allowed as a cost of performing the contract, 
there clearly appearing no reasonable prospect of an»dditional contract for the 
type of article involved, the entire cost of such project may be allowed as a part 
of the cost of perforu&ing the contract. 

(e) illiscell«&&& «»s direct expenses. — bliscellaneous clirect expenses as u;ed in 
paragraph (b) of this section include— 

(1) Cost of i»slrrllcrtlo» and co»st& «&tir&n. Cost of installation and construc- 
tiou includes the cost of materials, 1'&bor, and expenses necessary for the erec- 
tion and installation p&ior to the &ompletion of the contract and after the 
delivery of the product or material manufactured or constructed yursuant to 
the contract or subcontract. 

(2) S&rnrl&g dii crt ezpe»ses. Items of expense which are yroperlv chargeable 
directly to the cost of perfor&ning a contract or subcontract and which do uot 
constitute guarantee expenses (see paragraph (1&) of this section) or direct 
costs classified as factory cost or other manutacturiug «&&sr (see paragraphs (c) 
and (d) of this section), such as premiums on performance or other boucls 
required under the contract or subcoutract; State sales taxes imposed on the 
coutracting party; freight ou outgoiug shipments; fees paid for wind tunnel. 
and model basin tests; dc&uonstration and test expenses; crash insurance pre- 
miums; traveling expenses. In o&'der for auy such item to be allowed as a 
charge directly to the cost of performing a contract or subcontract, (1) a de- 
tailed record shall be kept by the cor&tracting party of all items of a similar 
character, and (2) no item of a similar character which is properlv a direct 
charge to other &vork sh'rll be allowed as a part of auy indirect exlienses in 
detcrruining the proper proportion thereof chargeable to the cost of performiug 
the contract or subcontract. As to allowable indirect e. . penses, see paragraphs 
(r) (5), (f), (g), and (j) of this section. 

(f ) I»dr i er t e&& g&'»eer i &rlr& c. r pr» ses. — Indirect engineering expenses, usually 
termed "eugineeriug overhe»d, " which are treated in this section as a part of 
general expenses in determining the cost of perforn&ing a contract or subcon- 
tract (sce parag&'aph (b) iif this section), «&&mprise the general eu ineeriug 
expenses which are incident to ancl necessary for the perfonnance of the con- 
tract o& subcontract, such as the folio&ving: 

(1) Labor. — Reasonable fees of engiueers emploved in a gen&ral consultiug 
capacity, :&r&d co&npensatiou of employees for personal services to the engineer- 
ing depart&nent, such as supe&'vision, which is properly chargeablc to t1&e con- 
tract or subcontract, but which is not chargeable as direct er&giueering labor 
( see parag&'aph (& ) (8) of this section ) . 

(2) 3frrt&'idal. — Supplies for the eugineering departmeut, such as paper aud 
iuk for drafting and similar supplies. 

(g) &&IiseeBa»eorrs rap«uses. — Expenses of the engineering department. such 
as (A) maintenance and repair of engineering equipment, and (B) services 
yurchased outside of the engi»coring clepartn&ent for blue printing, drawing, 
computing, and like purposes. 

(g) Esp&'»ses of drst& ib«tron, se&'rrc&»r&, «1&d ach»»iisti atro». — Expenses of 
distribution, servicing, and administration, which are treated in this section as 
a part of geueral expenses in determining the cost of performing a contract or 
subcontract (see paraagraph (b) of this section), comprehend the expeuses inci- 
dent to and necessary for the performance of the contract or subcontract, which 
are incurred it& connection &vith the dist&'ibution and gene&'al servicing of the 
contracting party's products and the general administration of the business, 
such as 

(1) Co&»pe»sation for prrsonal scar(res of en&plogees. — The salaries of the 
corporate and general executive officers and the salaries and wages of adminis- 
trative clerical employees ancl of the ofhce services emylr&yees such as telephone 
operators, janitors, cleaners, watchmen, ancl oilli. e equipn&ent repairmen. 

(2) Bidding a»d general selling cape»ses. — Bidding and general selling ex- 
yenses which by reference to all the pertinent facts and circumstances reason- 
s&bly constitute a part of the cost of performing a contract or subcontract. The 
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treatment of bidding and general selling expenses as a part of general expenses 
in ace&&rdance with this paragraph is in lieu otany dir& ct charges which other- 
wise might be made for such expenses. The term "bid&ling expe»ses" as used 
in this sectioii i&&eludes all expenses in conner. t. ion with prepariiig aiid sul»nitti»g 
bids. 

(3) Gr n& & r&t sr& & ir iny crt&cnncn. — I&:xpenscs which by reference to all the 
pertinent facts and circumstances reasonably constitute a part of the cost of 
performing a contract or subcontract and which are incident to delivrr&rl or 
installed articles and are due to ordinary adjustinents or niinor rlefects; but 
including no items ivhich are treated as a lnirt of guarantee expenses (see 
paragraph (h) of this section) or as a part of direct costs, such as direct 
materials, direct labor, and other direct expense. 

(4) Other ezyenscs. — Miscellaneous oifice and administrative expenses, such 
as stationery and office supplies; postage; repair and depreciation of &&ffi&e equip- 
ment; contributions to local charitable or community organizations to the extent 
constituting ordinarv and necessary busin&ss expenses; emplo&«'s' welf&&re ex- 
penses; premiums and dues on compensation iusurauce; employers' payments to 
unemployment, old age, and social security Federal and State funds, not including 
paynients deducted from or chargeable to employees or officers; pensions and 
retircmcut payments to administrative office en&yloye& s and accident compensation 
to ofiice employees (as to self-insurancr, see the following subparagraph). 

Subject to the exception stated in this subparagraph, in cases where a contract- 
ing party assumes its own insurable risks (usuallv termed "self-insurance"), 
losses and payments will be alloived in the cost of yerforming a contract or sub- 
contract only to the extent of the actual losses suftered or payments incurred 
during, and in the course &&f, the performance of the contract or subcontract and 
properly charg&;able to such contract or subcontract. If, however, a contracting 
party assumes its own insurable risks (a) for compensation paid to employees 
for injuries received in the performance of their duties, or (b) for unemployment 
risks in States where insurance is required, there may be allowed as a part of the 
cost of performing a contract or subcontract a re"isonable portion of the cha. rges 
set up for purposes of self-insurance under a system of accounting regularly 
employed by the contracting party, as determinerl by the Commissioner of Internal 
Revenue, at rates not exceeding the lawful or approved rates of insurance com- 
panies for such insurance, reduced by amounts represenring the acquisition cost 
in such companies, provided the contracting p:irty adopts and consistently follows 
this method with respect to self-insurance in connection with all contracts and 
subcontracts subsequently performed by him. 

Allowances for interest on invested capital are not allo~able as costs of per- 
forming a contract or subcontract. 

Among the items which shall not be included as a part of the cost of performing 
a contract or subcontract or considered in determining such cost, are the following: 
Entertainment expenses; dues and memberships other than of regular trade 
associations; donations except as otherwise provided above; losses on other 
contracts; profits or losses from sales or ex&hanges of capital assets; extra- 
ordinary expenses due to strikes, or lockouts; fines and penalties; amortization 
of unrealized appreciation of values of assets; expenses, maintenance and depre- 
ciation of excess facilities (including idle land and builrling, idle parts of a build- 
ing, and cxce; s machinery and equipment) vacated or abandoned, or not adaptawe 
for future use in performing contracts or subcontracts; increases in r& serve 
accounts for contingencies, rei&:rirs, &'ompensation insurance (except as above 
provided with respect to self-insurance) and guarantee ivork; Ferleral and State 
income and excess-pr&&fits taxes and surtaxes; cash discount earned up to I per cent 
of the amount of the purchase, except that all discounts on subcontracts subject 
to the Act will be considered; interest incurred or earned; bond rliscount or finauce 
charges; premiums for life insurance on the lives of officers: legiil and accounting 
fees in connection with reorganizations, security issues, capital stock issues, and 
the prosecution of claims against the United States (includin income tax mat- 
ters); taxes and expenses on issues and transfers of capital stock; losses on 
investments; bad debts; and exyei:ses of collection and exchange. 

In order that the cost of performing a contract or subcontract may be 
accounted for clearly, the amount of any excess profits repayable to the United 
States pursuant to the Act should not be charged to or included in such cost. 

(h) Guarantee ea'pcnscs. — Guarantee expenses include the various items of 
factory cost, other manufacturing cost, cost of installation and construction, 
indirect engineering expenses, and other general expenses (see paragraphs (c) 
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tn (p), i»clnsive, of tlii»»« tion) whi&h are i»cnrred after delivery or installation 
of tlie;irticlc iuan»t' &et»re &1 or constructed pursuant to the particular contract 
or subcontract a»d lvhich;rre iucidciit to the correction of defects or deficieuices 
ivhich the contracting party i» required to make wider ihe guarantee provisions 
&if the p&rtinilar contrlct or snbcoi&tract. If the total ainount of such guarantee 
expense» i»»ot as«rtainahle at the tiine of filing the report required to be filed 
w irh th&. «ofie& l&&r of iuterniil reve»»e (see»ectiou 26. 16 of these regulation») a»d 
tlie contr:&cting party in& I»des ariy &»rim»le&1 aulount of such expenses as )&art 
nf the claim«i t&&tal «i»t of performing the & ontract or»nbcontract, such estimated 
amonnt shall be' separately»hovv» or& the re'port rind the reasons for claiming 
such e»rim»ted a»&ount shall &i& a»mt)any the rep&irt; but only the amount of guar- 
antee expen»es actually incurred will 1&e allowed. If the amount of guarantee 
expeii»&» actually incurred i» gieater than the amount (if any) claimed on the 
report and tlie contr;icting partv has made an &iverpayment of excess profit, a 
refund of the overp;iyiuent shall be m;ide in accordance vvith the provisions of 
section 2&919 of these regnlatin»s. If tlie amo»ut of guarinitee expenses actually 
i»curre&l is les, th;in the ainouiit claimed on the report and an additional amount 
&&f ex& e»» profit is deteriuined to be due, the additional amouut of excess profit 
»hall be;i»»e»»e&1 and paid in accord»»ce with thc provi»ions of section 26. 19 of 
these regulation». 

(i) U»&casa»«hie copipaasabi&&n. — The s'ilarie» and cnuq&ensation for services 
which are treated as a p;irt &if the cost of perfnrmiiig a «. »itract or subcontract 
include reasoiiable pay&neni» for sill iries, bonuses, or other compensatin» for 
»ervice». A» a general rul:, boi&us&» paid t&& emplovees (and not to ofiicers) in 
pnriniance of a regnlarly e»t;iblished incentive b&inns system may be allowed as 
a part of the cost of performing a contr&ict or subcontract. 

The te»t &&f iillowabiliry is whether the aggregate coinpensation paid to each 
iri&lividual is for services actnally remlered incident to, aud necessary for, the 
perfornmnce of the contract nr s&ibcontra&'t, ai)d is reasonable. Excessive or 
unr:a»on;&hie pa)m& nts wh~ther iu &«i»h. stock, or other property ostensibly;&s 
compen»ation for»ervices shall uot be included in the cost of performing a contract 
ur subcontract. 

(j) A(lo&«tio» of i&&dirc&i c&&sts. — Yo generiil rnle applicable to all cases mav 
lie»ti&te&1 for ascertai»ing the proper proportion of the indirect costs to be allocated 
to tlie cost of perforuiing i particular contr;&ct or . ubcontract. Such proper 
pl'opol'ti&ill delrelld» &&poli all tire facts rind circ»i»stances relating to the perform- 
a&r& e of the particnlar coutract or subco»tract. Snbje& t to a requirement that i&11 
itelns whicli have no relation to the perforniance of the contract or snbcontract 
sh;&11 lie eliminated from the aulount to be allocated, the follolving methods of 
alloc ition are outlined as acceptable in a u&ajoril v of ca. cs: 

(1) Fa&torp iiidir« t cspe&rses. — The allow&&ble imlirect factory expenses (see 
paragraph (&") (6) of this section) sh;&11 ordinarily be allocated or "distributed" 
to the «i, t of the contract or subcontract on the basis of the proportion wliich 
the dire et productive labor (»ce paragriip1& (c) &2) of tl&is section) attributable 
to the contract or subcontract bears to the total direct prodnctive labor of lhe 
prodnction department or particular sectioii there&&f dnring the period within 
which the contr;ict &ir subcontract is perfor&ned, ex& ept that if the indirect factory 
expeuses are ir&curred in differeut anlonnts a»d in different proportions by 1!&e 
various producing department» co»si&h ration sh;&11 be given to such circumstarices 
to the exient n: ces»» y t» m&ke a fair and rea»or&able deter&»i»ation of the true 
pr&&fit and exces» profit. 

(2) E»pi»eeri»p iiidhc& t er pr&ises. — The altolvable iudirect engi»eering ex- 
penses (see pi&ragr;&ph (f) of this section) shill &irdiri;&rily be allocated on "di»- 
tributed" tn the cost of tl)e & »i&tract oi' snbcontriict on the 'ha»is of the proportiou 
ivhjch th& direct engiueering labor attributable to the contract or snbcontract 
(see paragraph (c) (3) of this section) bears to the total diiect eugineeiin labor 

&if the en i&lee&. 'illg depart»&&rut or parti&'nial. ' sectioll tire&'eof durill'" the pe'rio&1 
withi» rvhich the coutract or subcnritract i. pnrf&&nned. If the expenses of the 
en ineering departmeut are not sutficient iu an&ount to require the uraintenance 
of separ;&te accon»is, tl&e ei&gi&leering indirect costs &nay be i&i& luded in the 
i»direct factory expen»es (»ee paragrapli (&) ( &) of this»ection) and allocated 
or distriliuled to the co»t of per'for»&tug the & n»tract or»u&&coutract as a part of 
sn&h cape»ses, provided the proportion so allocated or distributed is proper under 
the facts aud cii curu»t;&nces relating to the performance of the particular contract 
or subcontract. 

(3) Ad»ri&rishi«tire caper&sea (or "o&. cr head "). — The allowable expenses of 
administration (see paragraph (p) of this section) or other general expenses 
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except indirect engineering expenses, bidding and gc»er;&1 selling expenses, and 
general servicing expenses shall ordinarily be allocate&1 or distributed to the 
cost of performing a contract or subcontract on the basis of the proportion 
which the sum of the manufacturi»g cost (see para raph (f&) of this section) 
and the cost of installation and construction (c«parag&caph (e) of this section) 
attributable to the particular contract or subco»tr»ct hears to the sum of the 
total manufacturing cost and the total cost of insfallatio» and cunstructio» 
during the period within which the contract or c»bcontract is performed. 

(4) Btddi»g, generni selling, nnd general seroici»g ezpcns&n. '1'b& allowable 
bidding and general selling & zpenses and general servicing expenses (s& c para- 
graph (g) (2) and (8) of this section) shall ordiuarily be allocated or dis- 
tributed to the cost of performing a contract or subcontract on the basis of- 

(i) The proportion which the contract price of the particular contract 
or subcontract bears to the total sales &nade (i»eluding contracts or cub- 
contracts completed) during the period within ivhich the particular contract 
or subcontract is performed, or 

(ii) The proportion xvhich the sum of the manufacturing cost (see para- 
graph (b) of this section) and the coct of installation and construction 
(see paragraph (e) of this section) attributable to the particular contract 
or subcoutract bears to the sum of the total manufacturing cost and the 
total coct of installation and construction during the period witb. in ivhicb 
the contract or subcontract is performed. 

except that special cousideration shall be given fo the relation which certain 
classes of such expenses bear to the various &lasses of articles produced by the 
contracting party in each case in &vhich such consideration is necessary in 
order to maire a fair and reasonable detc&anination of the true profit and 
exc& ss profit. 8ee section 26. 14 of these re ulations. 

SEc. 2&6. 10. C&edit for net lose or for d& fici& ncg in profit in computing eu'cess 
profit. — The term "net loss, " as applied to contracts and subcontracts coming 
within these regulations, means the amount by which the cost of performing 
any such contract or subcontract completed by a pa&ticular contracting party 
within the income-taxable year exceeds the total coutract price ot' such con- 
tract or subcontract. As to the meaning of income-taxable year, see section 
26. 1 of these regulations. 

The term ' &leficiency in profit, " as applied to contracts and subcontracts for 
the construction or manufacture of Army or Navy aircraft coming within these 
regulations, means thc amount by &vhich the allo&vable profit upon all such 
contracts and subcontracts completed by a pa&ticular contracting party within 
an income-taxable year exceeds the»et profit upon all such contracts an&1 cub- 
coutracts. Yor the purposes of this section, the te&'m "allowable profit" means 
an &mount equal to (A) 8 per cent of the total contract prices of all contracts 
(including prime coutracts made ou a cost-plus-a-fixe-f&e 1&acis) and cul&co»- 
tracts completed nithi» the income-taxable v&or, or (B) an amount e&lu;&1 to 
8. 7 per cent of the total cost of performing such contracts (ezcept prin&e &o:&- 

tracts m'&de on a cost-plus-a-fizecl-fee basis) and subcontracts plus 8 per cent 
of the total coutract prices of pri&ne contracts made on a cost-plus-a-fizcd-fee 
basis, which ever of cuch amounts (A) or (B) is the lesser. 

A net loss or a deficie»cy in profit sustained by a contracting party with 
respect to contracts and subcontracts coming within these regulati&&ns and co&n- 

pleted within an income-taxable year is allowable as a ere&lit in computing the 
contracting party's excess profit on contracts and subcont&", &&ts coming within 
these regulations and completed within the first succeeding income-tazable yea&. 
The amount of such credit is the sum of the follo&ving: (A) The total »&. t 
loss on coutracts and subco»tracts for the coustruction or manufacture of naval 
vessels completed within an income-taxable year reduced by the excess of the 
net profit over the allowable profit ou contracts and subcontracts for the 
construction or manufacture of Army or Navy aircraft completed within such 
year, a. nd (B) the total deficiency in profit and the total net loss on contracts 
and subcontracts for the construction or manufacture of Arn&y or Navy aircraft 
completed within such year reduced by the excess of the net profit over the 
allowable profit on all contracts anti subcontracts for the constructiou or ma»u- 
facture of naval vessels complete&1 within such year. Any portion of such 
credit &vhich is attributable to contract, or subcontracts for the construction or 
manufacture of naval vessels shall bc applied against the excess profit before the 
portion, ii any, att&ibufable to contracts or subcontracts for the construction or 
manufacture of Army or Navy aircraft is so applied. If, after the application 
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of such credit, there is a remainder, the poition of the amount of such remainder 
which is attributable to contracts or subcontracts for the construction or manu- 
facture of Army or Navy aircraft is allowable as a credit in computing the 
contracting party's excess profit on contracts or subcontracts coming within 
these regulations and completed during the next three succeeding income- 
taxable years. 

Credit for such a net loss or deficiency in profit may be claimed in the 
contracting party's annual report of profit filed with the collector of internal 
revenue (see section 26. 16 of these regulations), but it shall be supported by 
separate schedules for each contract or subcontract involved showing total 
contract prices, costs of performance and pertinent facts relative thereto, together 
with a summarized computation of the net loss or deficiency in profit. The net 
loss or deficiency in profit claimed is subject to verification and adjustment. As to 
preservation of books and records, see section 26. 14 of these regulations. 

Net loss or deficiency in profit sustained on contracts and subcontracts com- 
pleted within one income-taxable year may not be considered in computing net 
loss or deficiency in profit sustained on contracts and subcontracts completed 
within another income-taxable year. 

The provisions of this section may be illustrated by the following examples: 
Example (1) i On July 1, 1940, the A Corporation, which keeps its books and 

makes its Federal income tax returns on a calendar year basis, entered into 
tbe following contracts (none of which was on a cost-plus-a-fixed-fee basis). com- 
ing within these regulations: 

(1) A contract for the construction of a naval vessel at a contract price of 
$100, 000, which was completed in 1940 at a cost of $170, 000. 

(2) A contract for the construction of naval aircraft at a contract price of 
$200, 000, which was completed in 1940 at a cost of $190, 000. 

(3) A contract for the construction of Army aircraft at a contract price 
of $300, 000, which was completed in 1940 at a cost of $250, 000. 

(4) A contract for the construction of naval aircraft at a contract price of 
$500, 000, which was completed in 1941 at a cost of $450, 000. 

On contract No. 1 the net loss was $70, 000 ($170, 000 minus $100, 000) and, 
accordinglv, there was no excess of the net profit over the allowable profit. 

On contracts Nos. 2 and 3 the total of the contract prices was $o00, 000 and 
the total cost was $440, 000, resulting in a net profit of $60, 000. The allowable 
profit on such contracts was $38, 280 (8. 7 per cent of $440, 000), which amount is 
less than $40, 000 (8 per cent of $500, 000) . On such contracts the excess of the net 
profit ($60, 000) over the allowable profit ($38, 280) was $21, 720, and there was 
no deficiency in profit because the allowable profit did not exceed the net profit. 

The amount of allowable credit is $48, 280, computed as follows: 
Net loss on naval vessel contract (No. 1) $70, . 000 Less: Excess of net profit over allowable profit on aircraft contracts 

(Nos. 2 and 3) 21, 720 

48, 280 
Deficiency in profit and net loss on aircraft contracts (Nos. 2 and 3) None Less: Excess of net profit over alloxvable profit on naval vessel con- 

tract (No. 1) None 
Amount of allowable credit from year 1940 48280 

On the contract for naval aircraft completed in 1941 (No. 4), there was a net profit of $50, 000 ($500, 000 minus $450, 000). The allowable profit on such contract was $39, 150 (8. 7 per cent of $450, 000), which amount is less than 
$40, 000 (8 per cent of $500, 000). Accordingly, the excess of the net profit over the allowable profit was $10, 850. Against this amount the credit of 
$48, 280 from 1940 may be taken, with the result that there is no excess profit for the vear 1941. The remainder of the credit of $48, 280 may not be used in subsequent years because none of the credit was attributable to contracts or subcontracts for the construction or manufacture of Army or Navy aircraft. Example (2): On July 1, 1940, the B Corporation, which keeps its books and makes its Federal income tax returns on a calendar year basis, entered into the following contracts (none of which was on a cost-plus-a-fixed-fee basis) coming within these regulations: 

(1) A contract for the construction of a naval vessel at a contract price of $100, 000, which was completed in 1940 at a cost of $120, 000. 
(2) A contract for the construction of Navy aircraft at a contract price of $200, 000, which was completed in 1940 at a cost of $188, 000. 
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(3) A contract for the construction of Army aircraft at a contract price of 
$300000, which was completed in 1941 at a cost of $275, 000. 

(4) A contract for the coustructiou of a naval vesi& i at a contract price of 
$400, 000, which was completed in 1942 at a cost of $360, 000. 

On contract No. 1 the net loss was $20, 000 ($120, 000 minus $10(), 000) and, 
accordingly, there was uo excess of the net profit over the alloiv;&ble proiit. 

On contract No. 2 the net piu&fit was $12000 ($200, 000 minus $188, 000) and 
the allowable profit was $16, 000 (8 per cent of $200, 000), which amount is less 
than $10, 356 (8. 7 per cent of $188, 000). Accordingly, oii such contract there 
was a deficiency in profit of $4, 000 ($16, 000 minus $12, 000). There was no 
exceis of the net yrofit over the allowable profit, the latter being larger in 
amount. 

The amount of allowable credit is $24, 000, computed as follows: 
Net loss on naval vessel contract (No. 1) $20, 000 
Leis: Excess of net profit over allowable profit on aircraft contract 

(No. 2) N&me 

Deficiency in profit on aircraft contract (No. 2) $4, 000 
Net loss on aircraft contract (No. 2) None 

20, 000 

4, 000 
Less; Excess of net profit over allowable profit on naval vessel 

contract (Xo. 1) None 
4, 000 

Aiaount of allowable credit from year 1940 24, 000 

On the contract for Army aircraft completed in 1941 (No. 3), there was a net 
profit of $25, 000 ($300, 0()0 minus $275, 000). The allowable profit on such contract 
was $23, 925 (8. 7 per ceut of $275, 000), which amount is less than $24, 000 (8 per 
ceut of, '$800, 000). Accordingly, the excess of the net profit over the allowable 
profit was $1, 075. Against this amount the credit of $24, 000 from 1040 may be 
taken, with the result that there is no excess proht for the year 1941. After 
applving such credit there is an unused reuiainder of the credit amounting to 
82&2&, 02&5 ($"4, 000 minus $1, 075). 

On the Navy vessel contract completed in 1042 (No. 4) there was a net profit of 
$40, 000 i $400, 000 minus $360, 000). The allowable profit on such contract was 
$31, 320 (i. 7 per cent of $360, 000), which amount is less than $32, 000 (8 per cent 
of $400, 000). Accordin ly, the excess of the net profit over the allowable profit is 
$8, 680. A" iinst this amount there may be taken as a credit such part of the 
unused remainder of the allowable credit from 1040 ($22, 925) as is attributable 
to the contract for Navy aircraft (No. 2). Of the original credit of $24, 000 from 
1040, only $4, ()00 was attributable to coutract No. 2, and hence $4, 000 is the only 
part of the unused remainder ( 82&2&, 025) which may be taken as a credit agaiust the 
excess profit on contract No. 4. 

SEc. 26. 11. C&. «lit for Fcdei al income taxes. — For the purpose of computing the 
amount of excess profit to be paid to the United States, a credit is allowable agaiiist 
the excess profit for the amount of Federal income taxes paid or remaining to be 
paid on the amount of such excess profit. The "Federal income taxes, " in re- 
spect of which this credit is allowable include the income taxes imposed by 
Chapter 1 and Subchapter A of Chapter 2 of the Iiiternal Reveuue Code, as 
amended, and the excess-profits taxes imposed by Subchapter B of Chapter 2 
of the Internal Revenue Code, as amended. This credit is allowable for these 
taxes only to the extent that it is affirmatively shown that they have been finally 
determined and paid or remain to be paid and that they were imposed upon the 
excess profit against which the credit is to be made. In case such a credit his 
been allowed aud the amount of Federal income taxes imposed upon the excess 
profit is redetermined, the credit previously allowed shall be adjusted accordingly. 

SEc. 26. 12. Failure of contractor to require agreement l&g s«l&contrartor. — 
Fvery contract or subcontract coming within the scope of the Act and these 
regulations is required by the Act and the Act of 5larch 27, 1034, as amended, 
to contain, among other things, an agreement by the contracting party to make 
no subcontract unless the subcontractor agrees- 

(a) To make a report, as described in the Act of 1Iarch 27, 1934, as 
amended, under oath to the Secretary of the department concerned upon 
the completion of the subcontract; 
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(5) To pay into the Treasury excess profit, as determined by the Treasury 
Department, in the manner and amounts specified in the Act; 

(c) To make no subdivision of the subcontract for the same article or 
articles for the purpose of evading the provisions of the Act and the Act 
of March 27, 1034, as amended; 

(d) That the manufacturing spaces and hooks of its own plant, affiliates, 
and subdivisions shall at all times be subject to inspection and audit as 
provided in the Act of March 27, 1934, as amended. 

If a contracting party enters into a subcontract with a subcontractor who 
fails to make such agreement, such contracting party shall, in addition to its 
liability for excess profit determined on contracts or subcontracts performed 
by it, be liable for any excess profit determined to be due the United States 
on the subcontract entered into with such subcontractor. In such event, how- 
ever, the excess profit to be paid to the United States in respect of the sub- 
contract entered into with such subcontractor shall be determined separately 
from any contracts or subcontracts performed by the contracting party entering 
into the subcontract with such subcontractor. 

SEo. 26. 13. Euasion of excess profit. — The Act of March 27, 1934, as amended, 
provides that the contracting party shall agree to make no subdivisions of 
any contract or subcontract for the same article or articles for the purpose 
of evading its provisions. If any such subdivision or subcontract is made for 
the purpose of evading the provisions of the Act or the Act of March 27, 1934, 
as amended, it shall constitute a violation of the agreement, and the cost of 
completing a contract or subcontract by a contracting party which violates 
such agreement shall be determined in a manner necessary clearly to reflect 
the true excess profit of such contracting party. 

SEc. 26. 14. Books of account and recorda — It is recognized that uo uniform 
method of accounting can be prescribed for all contracting parties subject to 
the provisions of the Act and the Act of March 27, 1934, as amended. Each 
contracting party is required by law to make a report of its true profits and 
excess profit. Such party must, therefore, maintain such accounting records 
as vill enable it to do so. See section 26. 9 of these regulations. Among the 
essentials are the following; 

(1) The profit or loss upon a particular contract or subcontract shall be 
accounted for and fully explained in the hooks of account separately on 
each contract or subcontract. 

(2) Any cost accounting methods, however standard they may be and 
regardless of Iong continued practice, shall be controlled by, and be in 
accord with, the objectives and purposes of the Act and the Art of 
March 27, 1934, as amended, and of any regulations prescribed thereunder. 

(3) The accounts shall clearly disclose the nature and amount of the 
diiferent items of cost of performing a contract or subcontract. 

In cases where it has been the custom in the past to use so-called "normal" 
rates of overhead expense or administrative expenses, or " standard" or "normal" prices of material or labor charges, no objection will be made to the 
use teinporarily during the period of performing the contract or subcontract, if the method of accounting employed is such as clearly to refiect, in the final 
determination upon the books of account, the actual profit derived from the 
performance of the contract or subcontract and if the necessary adjusting 
entires are entered upon the hooks and they explain in full detail the revisions 
necessary to accord with the facts. As to the eleinents of cost, see section 26. 9 
of these regulations. 

All books, records, and original evidences of costs (including, among other 
things, production orders, bills or schedules of materials, purchase requisitions, 
purchase orders, vouchers, requisitions for materials, standing expense orders, 
inventories, labor time cards, pay rolls, cost distribution sheets) pertinent to the determination of the true profit, excess profit, deficiency in profit or net 
loss from the performance of a contract or subcontract shall be kept at all 
times available for inspection by internal-revenue officers, and shall be carefully 
preserved and retained so long as the contents thereof may become material 
in the administration of the Act and the Act of March 27, 1934, as amended. 
This provision is not confined to books, records, and ori inal evidences per- 
tainin to items which may be considered to be a part of the cost of performing 
a contract or subcontract. It is applicable to all books, records, and original 
evidences of costs of each plant, branch, or department involved in the per 
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formance of a contract or subcontract or in the allocation or distribution of 
costs to the contract or subcontract. 

SKc. 2615. Report to Secretary of department concerned. — Upon the cornple- 
tion of a contract or subcontract coming within the scope of the Act and these 
regulations, the contracting party is required to make a report, under oath, 
to the Secretary of the department concerned. As to the date of completion 
of a contract or subcontract, see section 26. 5 of these regulations. Such report 
shall be in the form prescribed by the Secretary of the department concerned 
and shall state the total contract price, the cost of performing the contract, the 
net income from such contract, and the per centum such income bears to the 
contract price and the cost of performing the contract. The contracting party 
shall also include as a part of such report a statement showing— 

(1) the manner in which the indirect costs were determined and allo- 
cated to the cost of performing the contract o«subcontract (see section 
26. 9 of these regulations); 

(2) the name and address of every subcontractor with whom a subcon- 
tract was made, the object of such subcontract, the date when completed 
and the amount thereof; and 

(3) the name and address of each afllliate or other organization, trade, 
pr business owned or controlled directly or indirectly by the same interests 
as those who so own or control the contracting party, together with a 
statement showing in detail all transactions which were made with such 
afiiliate or other organization, trade, or business and are pertinent to the 
determination of the excess profit. 

A copy of the report required to be made to the Secretary of the depart- 
ment concerned is required to be transmitted by the contracting party to the 
Secretary of the Treasury. Such copy shall not be transmitted directly to the 
Secretary of the Treasury but shall be filed as a part of the annual report. 
See section 26. 16 of these regulations. 

SEc. 26. 16. Annual reports for income-taxable years. — (a) Oeneral require- 
ments. — Every contracting party completing a contract or subcontract within 
the scope of these regulations shall file with the collector of internal revenue 
for the collection district in which the contracting party's Federal income tax 
returns are required to be filed an annual report on the prescribed form pf the 
profit and excess profit on all such contracts and subcontracts completed 
within the particular income-taxable year. There shall be included as a part 
of such report a statement, preferably in columnar form, showing separately 
fpr each such contract or subcontract completed by the contracting party 
within the income-taxable year the total contract price, the cost of perform- 
ing the contract or subcontract, and the resulting profit or loss on each con 
tract or subcontract, together with a summary statement showing in detail the 
computation of the net profit or net loss upon all contracts and subcontracts com- 
pleted within the income-taxable year and the amount of the excess profit, if any, 
for the income-taxable year covered by the report. A copy of the report made 
to the Secretary of the department concerned (see section 26. 15 of these regu- 
lations) with respect to each contract or subcontract covered in the annual 
report, shall be tiled as a part of such annual report. In case the income- 
taxable year of the contracting party is a period of less than 12 months (see 
section 26. 1 of these regulations), the report required by this section shall be 
made for such period and not for a full year. 

(b) Time for fiNng annual reports. — Annual reports of contracts and subcon- 
tracts coming within the scope of the Act and these regulations completed by 
a contracting party within an income-taxable vear must be filed on or before 
the ]5th day of the ninth month following the close of the contracting party' s 
income-taxable year. It is important that the contracting party render on or 
before the due date an annual report as nearly complete and final as it ls 
possible for the contracting party to prepare. An extension of time granted 
the contracting party for filing its Federal income tax return does not serve 
to extend the time for filing the annual report required by this section 
thority consistent with authorizations for granting extensions of time for filing 
Federal income tax returns is hereby delegated to the various collectors pf 
internal revenue for granting extensions of time for filing the reports required 

this section. Application for extensions of tin&e for filing such «epprts 
should be addressed to the collector of internal revenue for the district itz 
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which the contracting party files its Federal income tax returns and must, 
contain fi full recital of the causes for the delay; 

Src. 26. 17. Payment of excess profit liability. — The amount of the excess 
profit hability to be paid to the United States shall be paid on or before the 
diie date for filin the report with the collector of internal revenue. See sec- 
tion 26. 16 of these regulations. At the option of the contracting party, the 
amount of the excess profit liability may be paid in four equal installments in- 
stead of in a single payment, in which case the first installinent is to be paid on 
or before the date prescribed for the payment of the excess profit as a single 
payment, the second installment on or before the 16th day of the third month, 
the third installment on or before the 15th day of the sixth nionth, and the 
fourh installment on or before the 15th day of the ninth month, after such 
dai e. 

Sxc. 26. 18. Wabitity of suretib — The surety under contracts entered into with 
the Secretarv of the department concerned for the construction or manufacture 
of any complete naval vessel or Army or Navy aircraft, or any portion thereof, 
shall not be liable for payment of excess profit due the United States in respect 
of such contracts. 

Sxc. 26. 19 Determination of liability for excess profit, interest and. penalties; 
assessnient, collection, paynient, refunds. — The duty of determining the correct 
amount of excess profit liability on contracts and subcontracts coming within the 
scope of the Act and these regulations is upon the Commissioner of Internal 
Revenue. Under section 8(b) of the Act of March 27, 1984, as last amended, 
all provisions of law (including the provisions of law relating to interest, penal- 
ties, and refunds) applicable with respect to the taxes imposed by Title I of 
the Revenue Act of 1984, and not inconsistent with section 8 of the Act of March 
27, 1984, as last amended, are applicable with respect to the assessment, collec- 
tion, or payment of excess profits on contracts and subcontracts coming within 
the scope of the Act and these regulations and to refunds of overpayments of 
profits into the Treasury under the Act. Claims by a contracting party for the 
refund of an amount of excess profit, interest, penalties, and additions to such 
excess profit shall conform to the general requirements prescribed with respect 
to claims for refund of overpayments of taxes imposed by Title I of the Reve- 
nue Act of 1984 and, if filed on account of any additional costs incurred pursuant 
to guarantee provisions in a contract, shall be supplemented by a statement 
under oath showing the amount and nature of such costs and all facts perti- 
nent thereto. 

Administrative procedure for the determination, assessment, and colic tion 
of excess profit liability under the Act and these regulations and the examina- 
tion of reports and claims in connection thereivith will be prescribed from time 
to time by the Commissioner of Internal Revenue. 

SEc. 26. 20. Apphcability of prior regulations. — The regulations prescribed in 
Treasury Decision 4906 [C. B. 1989 2, 404] (sections 17. 0 to 17. 19 ~n~l„~ive 
Title 26, Code of Federal Regulations, 1989 Sup. ) and Treasury Decision 4909 
[C. Il. 1989 — 2, 422] (sections 16. 0 to 16. 18, inclusive, Title 26, Code of Federal 
Regulations, 1989 Sup. ) shall not apply to contracts entered into after Jiine 28, 
1940, and before July 1, 1942, nor to subcontracts made with respect to such 
contracts. To this extent such regulations are hereby superseded. 

TIMoTHY C. MOONEY, 
A. etang Coravniszioner of Intervtat Betlenue. 

Approved July o9, 1940. 
JOIIN L. Svz, l, lvAN, 

Actirtg Secretary of the Treasttry. 
Approved August 2, 1940. 

HENRY L. STIMSONi 
8ecretary of War. 

Approved August 6, 1940. 
FRANK KNOX, 

8ecretary of the Naiiy. 

(Filed with the Division of the Federal Register August 7, 1940, 8. 86 p. m. ) 
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1940-88-10891 
I. 'T. 8400 

Treatment of interest paid on indebteduess. the proceeds of which 
are used solelv to acquire special additional equipment aud facilities 
or working capital for the operatiou thereof, the cost, or portiou of 
the cost, of which is borne by the Government and is chargeable 
against a contract or subcontract, f&&r the purpose of determining 
the cost of performin a contract or subcontract comiug within the 
scope of the provisions of section 8(b) of the Act of Jlarch di, 
1084, as arueuded. section 14 of the Act of April 8, 1080, or sectiou 
2(b) of the Act of June 28, 1040. 

The regulations contained in section 17. 9(g)4 of Treasury Deci- 
sion 4906 (C. B. 1989 — 2. 404) and sectiou 16. 8( v) 4 of Treasury Deci- 
sion 4909 (C. B. 1989 — '&, 4"&) provide that interest incurred or earned 
shall not be considered in determining the cost. of performing a con- 
tract or subcontract coming within the scope of section 8(b) of the 
Act of lIarch & &, 1984, as amended. and section 14 of the Act of April 
8, 1989, relating to ence»» profits on contracts and subcontracts for 
naval ve»»els or army or Navy aircraft or any portion thereof. This 
provision of the regulations, prescribing a general rule as to intere»t, 
is not to be construed a» preventing an annual allo~ance for reason- 
able interest (not in excess of 4 per cent per annum) paid on indebted- 
ne»», the proceeds of which are used solelv to acquire special addi- 
tional equipment and facilities, the cost. or portion of the cost. of 
which is borne bv the Government and, pursuant to a certification 
made in accordance with the provisions of Executive Order ~46m and 
the Joint Rule» i»»ued thereunder (page 8&5. tlris Bulletin) and in ac- 
cordance with the provisions of section 4 of the kct of June &8& 1940 
(Public, Xo. 671, Seventy-sisth Congress. third session: page 490, this 
Bulletin). is chargeable against a contract or subcontract coming 
within the scope of such section 8(b) or =ection 14. 

Such provision of the. regulations i» also not to be construed as pre- 
venting an annual allo~ance for reasonable interest (not in excess of 
4 per cent per annum) paid on indebtedness in ca»e such indebtedness 
i» necessarily incurred to provide, and the proceeds of such indebted- 
ness are used solely to provide, worldling capital for the operation of 
such»pecial additional equipment and facilities, the cost. or portion of 
the cost. of which is borne by the Government and is so chargeable 
against such a contract or subcontract. Xo such allowance»hall be 
made unle»» the contracting party keeps special accounts on hi» books 
and special bank accounts clearly showino such u»e of the funds in the 
performance of such contracts and subcontracts. 

An annual allowance under the preceding paragraphs for intere»t 
paid on anv indebtedness shall be reduced bv all intere»t earned 
within the vear on the proceeds of such indebtedne=-». 

Interest allo~able under the provisions of the preceding paragraphs 
shall be treated as an indirect factorv expense and be allocated to the 
cost. of performing a particular contract or subcontract. in accordance 
with the provisions of the regulations relating to the allocation. of 
indirect factory expense. 

The provisions of the preceding paragraphs are equally applicable 
in determining the cost of performing contract. = and subcontract. - 

coming within the scope of section &(b) of the Act of, June &q. 1940 
(Public, Xo. 671, Seventy-sixth Congress, third»e. »ion; page 490, 
this Bulletin), relating to pavment into the Trea»ury of profit in 
epee. =- of the specified 8 per cent and S. T per cent. 
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ALCOHOL TAX. 

REOULATIONS 5 (1940), SEOTIoNs 184. 58, 184. 121, 1940 — 42 — 10457 
184. 142, 184. 148& 184. 149, 184. 150, 184. 246& 184. 255, T. D. 5012 
184. 256, 184. 296, 184. 310, and 184. 412. 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, SUBCHAPTER C, PART 1B4. — 
PRODUC'I'ION OF BRANDY. & 

Amending Regulations 5. 

TREASURY DEPARTMENT& 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington, D. C. 
To District 8ttpervisors& ColLectors of Internal Eeventte& and others 

Concerned: 
Section 213 of the Act of tune 25, 1940 (Public, No. 656, Seventy- 

sixth Congress), is as follows: 
(a) Section 2800 of the Internal Revenue Code is amended by inserting at the 

end thereof the following new subsections: 
"(g) DEFENsE TAX FoR FIvE YEARs. — In lieu of the rates of tax specified in 

such of the sections of this title as are set forth in the following table, the rates 
applicable with respect to the period after June 30, 1940, and before July 1, 
1945, shall be the rates set forth under the heading ' Defense-Tax Rate ': 

" Section. Description of tax. Old rate. Defense-tax 
rate. 

2$00(a) (I) Distilled spirits general)y 
2800(a) (1) Brandy 

$2. 20 
$2. 00 

$3. 00 
2. 7$ 

Pursuant to the foregoing provision of ]aw& sections 2802(a), 2812, 
3037, 3176, and 3254(g) of the Internal Revenue Code. and sections 
3 and 6 of the Federal Alcohol Administration Act, as amended (27 
IT. S. C. Sup. , 203, 206), section 184. 80 of Regulations 5 is hereby 
revoked, and the title of Article X and sections 184. 58, 184. 121(a), 
(5), 184. 142, 184. 148, 184. 149& 184. 150& 184. 246, 184. 255, 184. 256, 
184. 296& 184. 310, and 184. 412 of the said regulations are hereby 
amended to read as fo]lows: 

ARTICLE X. — FEDERAL ALCOHOL ADIIINISTRATION ACT PERMIT. 

SEO. 184. 58. permit required. — I. ndcr the Federa) Alcohol Administration Act 
and the regulations issued pursuant thereto (27 CFR, Part 1), any person, 
except a. n agency of a State or political subdivision thereof, or any officer or 
emplovee of any such agency, intending to engage in the business of producing 
brandy, is required to procure a permit therefor. (Sec. 3, 49 Stat. , 978; 27 
U. S. C. Sup. , 203. ) 

SEO. 184. 121. Change in i&zdiz&iduaf, firm, or corporate name. — Avhere there 
is a chan e in the individual, firm, or corporate name of the distiller, he must 
comply with the following requirements: 

(a) Am(»ded permit. — Procure from the district supervisor under the Fed- 
eral Alcohol Aflministration Act an amended basic permit authorizing operation 
of the distillery under the new name. 

(h) Amended notice, For»z 27172. — Submit to the district supervisor an 
amended notice on Form 271/i, in triplicate, covering the new name, which 

z The astcrish at end of sections r& fera to section 3176 of the Internal Revenue Code. 
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notice must be approved before operations may be commenced under the new 
name. 

SEc. 184. 142. Evainination of other qualifying documents. — Upon receipt of 
notice, plat, plans, bond, and other documents required by these regulations of 
persons intending to qualify as fruit distillers, the district supervisor will 
examine the saine to determine whether they have been properly executed, and 
whether they refiect compliance with the requirements of the law and regula- 
tions. Where any required document has not been tiled, or where errors or 
discrepancies are found in those filed, or where the documents filed do not 
refiect compliance with these regulations, action thereon will be held in abeyance 
until the omission, or error, or discrepancy has been rectified, and there has 
been full compliance with all requirements. * 

SEc. 184. 148. ipproval of qualifying documents. — If the district supervisor 
finds, upon exaniination of the inspection report, that the person seeking to 
qualify as a fruit distiller has complied in all respects with the requirements 
of law and these regulations, and the distiller's bond (Form 80i/a) may properly 
be approved under section 184. 147, and if the a. pplicant is entitled to a perinit, 
he will note his recommendation for approval on all copies of the bond and 
notice, and his approval on all copies of the plat and plans, and will forward 
all copies of the bond and notice and the original copy of the plat, plans, and 
other qualifying documents, together with a copy of all inspection reports, to 
the Commissioner for final action. The issuance of a permit should be withheld 
pending approval by the Commissioner of the notice, bond, and other qualifying 
documents required under the internal revenue laws. * 

SEo. 184. 149. Disapproval of qualifying documents. — If the district supervisor 
finds that the applicant has uot complied in all respects with the requirements 
of the law and regulations, or that the situation of the distillery is such as 
would enable the distiller to defraud the United States, or if the bond should 
be disapproved under section 184. 147, he will note his recommendation for 
disapproval on the bond, and will forward to the Commissioner for fiiial 
action such copies of the qualifying documents as are required to be so for- 
warded by the preceding section in the case of recommendation for approval, 
together with a copy of all inspection reports. Where a bond is recom- 
mended for disapproval, the district suoervisor will furnish the Commissioner 
with a full statement of the reasons therefor. If the applicant is not entitled 
to a permit, the district supervisor will, upon disapproval of the application 
therefor, return all copies of the qualifying documents to the applicant without 
action thereon or reference to the Commissioner. * 

SEc. 184. 160. Disposition of qualifying documents. — Where the distiller's bond 
(Form 80i/z), notice (Form 27i/ ), and special application (Form 1618), if any, 
are approved by the Commissioner, the district supervisor v;ill, upon receipt of ap- 
proved copies of such documents from the Commissioner, as provided in Article 
XVIII, forward one copy of the bond, special application, if any, notice, plat, 
plans, and other qualifying documents to the distiller and will retain one copy 
of such qualifying documents for the file of such distiller. The extra copy 
of the special application (Form 1618), if any, received from the Commis- 
sioner v;ill be placed by the district supervisor in the file of the rectifier. 
If the bond and special application, if any, are disapproved, the district super- 
visor will, upoii receipt froin the Comniissioner of the disapproved copies of 
such documents and other qualifying documents submitted therewith, return 
all copies of the qualifying documents to the proprietor, with advice as to the 
reasons for disapprovah~ 

SEc. 184. 246. Rate of taa'. — The law imposes;& tax on clistilled spirits pro- 
duced in or imported into the United States;it the rate of $8 on each proof 
gallon or wine gallon when below proof and a proportioiiate tax at a like 
rate on all fractional parts of such proof or wine gallon, to 1&e p;&id when 
withdrawn from bond, except br, &ndy distilled at less than 190 degrees proof', 
on which the tax is imposed at tlie rate of $2. 7 & on each proof gallon or wine 
gallon when below proof and a proportionate tax at a like rate on all fraction;&1 
parts of such proof or wine gallon. Spirits distilled from fruit at a proof of 
190 degrees or over (spirits — fruit) are subject to the tax at the higher rate. 
(*; Sec. 2800(a), I. H. C. , as amended. ) 

SEo. 184. 25o. Unfinished spirits. — Tbc distiller may take samples of brandy 
or fruit spirits in the course of distillation for laboratory analysis. I&ach 
sample may not exceed one-half pint, unless it is shown that such is an insuf- 
ficient quantity for the purpose for which the san&pic is desired, and the Com- 
missioner authorizes the taking of a larger sample, not to exceed 1 pint. The 
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total nuriiber of samples must be restricted to the minimum necessary to 
accomplish the purpose of the laboratorv analysis. (*; Sec. 3037, I. R. C. ) 

SEc. 184. 256. I"inished spirits. — The distiller may take from the receiving 
tanks of the distillery samples of brandy or fruit spirits for laboratory analysis. 
Such samples may not exceed 1 pint for each distillation of each kind of brandy 
or fruit spirits produced daily, unless it is shown that such is an insuificient 
quantity for the pui7n&se for which the sample is desired, and the Commissioner 
authorizes the taking of a larger sample, not to exceed 1 quart. (*; Sec. 
3037, I. R. C. ) 

SEc. 184. 296. Issuance of taa-paid stamps. — The collector will issue the tax- 
paid stamps. Each tax-paid stamp shall bear the signature of the collector, 
who shall write or stamp thereon the date of payment of the tax, by whom 
paid, the number of gallons and tenths of gallons of proof spirits, and the serial 
number of the cask. Facsimile signatures of collectors may be a&xed by tbe 
use of hand stamps to the tax-paid stamps, care heing taken to use only such 
ink as will neither fade nor blur. The collector will enter the serial numbers 
of the stamps in the appropriate spaces on all copies of Forms 179 and 1520, 
sign the certificate of tax-payment on each copy of Form 179, retain one copy 
each of Form 179 and Form 1520, and return the remaining three copies of 
Form 179 and two copies of Form 1520 to the distiller with the stamps. (*; Sec. 
2802(a), I. R. C. ) 

SEo. 184310. 3itatng of different spirits prohibited. — Brandy or fruit spirits 
produced by two or more distillers shall not be mingled in a storage tank; nor 
shall brandy or fruit spirits produced from one kind of fruit or berry be so 
mingled with brandy or fruit s&urits produced from another kind of fruit or 
berry; nor shall bramly and fru. t spirits distilled from the same kind of fruit 
or berry, or brandies which differ in kind according to the standards of identity 
established under the I&'ederal Alcohol Administration Act, be mingled in a 
storage tank; nor shall brandy or fruit spirits distilled from the same kind 
of fruit or berry during different distilling seasons, or brandy distilled at 
proof's differing more than 10 degrees, be so mingled. (*; Sec. 3254(g), I. R. C. ) 

Src. 184. 412. Butlc containers. — Under the regulations issued pursuant to the 
Federal Alcohol Administration Act (27 CFR, Part 3), fruit distillers may sell 
or dispose of brandy in bulk, that is, containers having a capacity in excess 
of 1 wine gallon, (1) to other distillers and proprietors of internal revenue 
bonded warehouses, industrial alcohol plants and industrial alcohol bonded 
warehouses, including those operating tax-paid bottling houses; (2) to pro- 
prietors of class 8 customs bonded warehouses; (3) to rectifiers; (4) to wine- 
makers (brandy or alcohol) for fortification of wine; (5) to any agency of 
the United States or of any State or political subdivision thereof; (6) for 
export; (7) on warehouse receipts, conforming to the regulations issued under 
the I&'ederal Alcohol Administration Act, for distilled spirits in internal revenue 
bonded warehouses; and (8) for industrial use, as follows: For experimental 
purposes, and in the manufacture (a) of medicinal, pharmaceutical, and anti- 
septic products, including prescriptions compounded by retail druggists; (b) 
of toilet products; (c) of ilavoring extracts, sirups, or food products; or (d) of 
scientific, chemical, mechanical, or industrial products; provided such products 

urifit for beverage use. Fruit distillers may not, under the regulations 
issued pursuant t&& the Federal Alcohol Administration Act (27 CFR, Part 3), 
sell or dispose of brandy (not including spirits — fruit) in bulk for industrial 
use unless such brandy is shipped or delivered directly to the industrial user 
thereof. (Sec. 6, 49 Stat. , 985; 27 U. S. C. Sup. , 206. ) 

GUT T. HEi, ~~ttlNo& 
Commissioner of Interne/ Reven~ce. 

Approved October 5, 1940. 
D. W. BEr. z, 

& 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register October 8, 1940, 3. 06 p. m. ) 
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REGULATIGNs 15 (1940), SEcTIGNs 190. 68, 
190, 108, etc, 

[Mise. 

1940-35-10408 
T. D. 5004 

TITLE 26 — INTERNAL REVENUE. — CIIAPTER I, SUBCIIAPTER C, PART 100. — 
KECTIli ICATION OF Sl'IRITS AND WINLcS. 

Amending Regulations 15. 

TREASURY DEPARTMENT, 
OFFIGE oF CGMMlssIDNER oF IN'ITRNAL REvENUEs 

Washington, D. C. 
To Dt'strtct Supervtsors, Collectors of Intervta/ Revenue, and Others 

Concerned: 
Section 2808(c) of the Internal Revenue Code, as amended by 

section 1 of the Act of June 24, 1940 (Public, No. 654, Seventy-sixth 
Congress), reads as follows: 

(c) UNUSED STAMPs; ExcHANGE, REFUND, ETG. — The Commissioner of In- 
ternal Revenue, under regulations prescribed by him and approved by the Sec- 
retary of the Treasury, may redeem or make allowance for any unused stamps 
issued under section 208 of the Liquor Taxing Act of 1984 or subsection (b) of 
this section by exchanging them for other stamps of the same kind or by 
refunding moneys received theref'or: Provided, That stamps may be exchanged 
or the value thereof refunded only in quantities of the value of $5 or more: 
Arttf provided farther, That no claim for the exchange of strip stamps or refund 
therefor shall be allowed unless presented within two years after the date on 
which such stamps were lawfully issued. There are hereby authorized to be 
appropriated annually, out of any money in the Treasury not otherwise appro- 
priated, such sums as may be necessary to carry out this provision. 

Section 8 of the Act of June o4, 1940 (Public, No. 654, Seventy- 
sixth Congress), reads as follows: 

SEG. 8. Notwithstanding the limitations contained in sections 2808(c) and 
2908(e), Internal Revenue Code, as amended and inserted, respectively, by this 
Act, as to the time within which claims under such sections must be presented, 
claims under such sections for the exchange of or refund for stamps lawfully 
issued prior to the date of enactment of this Act may be allowed if presented 
within two years from the date of enactment of this Act. 

Section 1650 of the Internal Revenue Code, added by section o10 
of the Revenue Act of 1940 (Public, No. 656, Seventy-sixth Con- 
gress), reads as follows; 

(a) In lieu of the rates of tax specified in such of the sections of this title 
as are set forth in the following table, the rates applicable with respect to the 
period after June 80, 1940, and before July 1, 1945, shall be the rates set forth 
under the heading "Defense-Tax Rate ": 

" Section. 

3250(f) (1) 
3250(f) (1) 

Description of tax. 

* 
Rectiflers 
Rectifiers 

Old rate. 

$200 
$100 

Defense-tax rate. 

$220 
$110 

Section 8190 of the Internal Revenue Code, added by section o14 
of. the Revenue Act of 1940 (Public, No. 656, Seventy-sixth Con- 
gress), reads as follows: 

In lieu of the rates of tax specified in such of the sections of this title as 
are set forth in the following table, the rates applicable with respect to the 
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period after June 30, 1940, and before July 1, 1945, shall be the rates set forth 
under the heading "I&efense-Tax Bate": 

" Section. Description of tax. Old rate. Defense-tax rate. 

3030(a) (1) (A) 
3030 (a) (1) (A) 
3030(a) (1) (A) 
3030(a)(2) 
3030(a)(2) 
3030(a)(2) 

Still wines 
Still wines. 
Stal wines 
Sparkling wines 
Sparkling wines 
Liqueurs, cordials, etc 

Cents. 
5 

15 
25 
2P 
1)t 
1)1 

Cents. 
0 

18 

3 
1)5 
1)5 

Pursuant to the foregoing provisions of law and to sections 2801, 
2808 (d), 2871, 8080(a), and 8176 of the Internal Revenue Code, and 
section 5(e) of the Federal Alcohol Administration Act, as amended 
(27 U. S. C. , Sup. , 205), section 190. 68 of Regulations 15 is hereby 
revoked, and sections 190. 108 (a), (b), 190. 120, 190. 180, 190. 181, 
190. 1821 190. 157, 190. 158, 190. 220, 190. 267, 190. 268, 190. 270, 190. 272, 
190. 290, 190. 841, 190. 849, 190. 860, 190. 408, 190. 408, and 190. 469 of the 
said regulations are hereby amended to read as follows: 

SEc. 190. 108. Chartge in individual, firm, or corporate name. — Where there is 
a change in the individual, firm, or corporate name of the rectifier, he must 
comply with the following requirements: 

(a) Amended permit. — Procure from the district supervisor under the Fed- 
eral Alcohol Administration Act an amended basic permit authorizing operation 
of the rectifying plant under the new name. 

(b) Amended noti«e, Form 27 — If. — Submit to the district supervisor an 
amended notice on Form 27 — B, in triplicate, covering the new name. 

' SEc. 190. 120. Eaamination of other qualifying docutnents. — Upon receipt of the 
notice, plat, plans, bond, and other documents required by these regulations of 
persons intending to qualify as rectifiers, the district supervisor will examine 
the same to determiue whether they have been properly executed, and whether 
they reflect, compliance with the requirements of the law and regulations. 
Where any required document has not been filed, or where errors or discrep- 
ancies are found in those filed, or where the documents filed do not refiect com- 
pliance with these regulations, action thereon will be held in abeyance until the 
omission, or error or discrepancy, has been. rectified, and there has been full 
compliance with all requirements. "' 

SEc. 190. 190. Approval of qualifying documents. — If the district supervisor 
finds, upon examination of the inspection report, that the person seeking to 
qualify as a rectifier has complied in all respects with the requirements of law 
and these regulations, and the rectifier's bond, Form 94, may properly be ap- 
proved under section 190. 129, and if the applicant is entitled to a permit, he vill 
note his recommendation for approval on all copies of the bond and notice, and his approval on all copies of the plat and plans, and will forward all copies of the bond and notice, and the original copy of the plat and plans, and other 
qualifying documents, together with a copy of all inspection reports, to the ('ommissioner for final aci. ion. The issuance of a permit should be withheld 
pending approval by the Commissioner of the notice, bond, and other qualifying documents required under the internal revenue laws. . ": 

Ssc. 190, 181. I)fsapprovai of qualifying documents. — If the district supervisor find that the applicant has not complied in all respects with the requirements of the law and regulations, or that the situation of the rectifying plant is such as would enable the rectifier to defraud the United States, or the bond should be disapproved unrler section 190. 129, he will uote his recommendation for disap- 
proval on the bond, and will forward to the Commissioner for fiual action such 
copies of the qualifying documents as are required to be so forwarded by the preceding section in the case of recommcndatiou for approval, together with a 
«opy of all inspection reports. Where a bond is recommended for disapproval, the disirict supervisor will furnish the Commissioner with a full statement of the reasons therefor. If the applicant is not entitled to a permit, the district 
supervisor will, upon disapproval of the application therefor, return all copies 
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of the qualifying documents to the applicant without action thereon or reference 
to the Commissioner. ~ 

SEo. 190. 182. Disposition of qualifying documents. — Where the rectifier's bond, 
I'orm 34, notice, Form 27 — B, and special application, Ieorrn 1618, if any, are 
approved by the Commissioner, the district supervisor will, upon receipt of 
approved copies of such documents from the Commissioner, as provided in A. rti- 
cle XVIII, foriv;ird one copy of the bond, notice, special application, plat, plans, 
and other qualifying documents to the rectifier and will retain one copy of 
such qualifying documents for the file. The extra copy of the special applica- 
tion, Form 1613, if any, received from the Commissioner will be placed by the 
district supervisor in the file of the distiller. If the rectifier's bond, or special 
application, is disapproved, the district supervisor will, upon receipt from 
the Commissioner of the disapproved copies of such documents and other 
qualifying documents submitted therewith, return all copies of the qualifying 
documents to the proprietor, with advice as to the reasons for such disap- 
proval. * 

Szc. 190. 157. Rectifier's special tax. — Every person engaged in business as a 
rectifier, within the meaning of the term as defined in Article IV, must file 
Form 11 with the collector and pay special tax as such. I'ersons rectifying 
less than 500 barrels a year, counting 40 proof gallons to the barrel (i. e. , less 
than 20, 000 proof gallons), must pay special tax at the rate of $110 per vear, 
and persons rectifying 500 barrels or more a year (i. e. , 20, 000 proof gallons or 
more) must pay special tax at the rate of $220 per year. (~; Secs, 1650(a), 
3250(f) (1), I, R. C. ) 

SEo. 190. 158. Cha»ge to higher or loroer rate. — A rectifier who has paid the 
special tax as a rectifier of less than 500 barrels and who exceeds that quantity 
must immediately pay the special tax due at the higher rate ($220 per year) 
to the collector for the full period, and obtain a new special tax stamp. The 
rectifier may submit the stamp representing the special tax paid at the lower 
rate to the collector with a claim on Form 843 for redemption thereof. A recti- 
fier who has paid special tax at the higher rate, but actually rectifies less than 
500 barrels of spirits during the year, may likewise procure a new special tax 
stamp at the lower rate ($110) and submit the stamp representing the tax paid 
at the higher rate to the collector with a claim on Form 848 for redemption 
thereof. (*; Secs. 1650(a), 8250(f) (1), 8801, I. R. C. ) 

SEc. 190. 220. Additional urine tax. — Where the taxable grade of wine is in- 
creased by blending, additional gallonage wine tax must be paid on the resultant 
product representing the difference between the tax originally paid on the wine 
and the tax due on the blended product, as provided in Article XXIX. For 
example, if 100 gallons of wine containing 20 per cent alcohol, on which wine 
tax in the amount of $18 has been paid, are blended with 100 gallons of wine 
containing 12 per cent alcohol, on which wine tax in the sum of $6 has been 
paid, making a total wine tax paid on the two wines of $24, and the resultant 
product contains 16 per cent alcohol, the wine tax on which would amount to 
$86, additional wine tax of $12 must be paid on the blended product, regardless 
of whether or not the 80-cent rectifying tax is incurred by the blending. (*; 
Secs. 8080(a), 8190, I. R. C. ) 

Ssc. 190. 267. Vermouth. — Vermouth made at a rectifying plant, which is sub- 
ject to the rect'fying tax of 80 cents per proof gallon imposed by section 
2800(a) (5), I. R. C. , is in addition thereto subject to the tax imposed upon 
vermouth by section 3080(a) (1), as amended bv section 8190, I. R. C. , which tax 
is as follows: 

(a) On vermouth containing not more than 14 per centum of absolute alcohol, 
6 cents per wine gailon, the per centum of alcohol to be reckoned by volume and 
not by weight; 

(h) On vermouth containing more than 14 per centum and not exceeding 21 
per centum of absolute alcohol, 18 cents per wine gallon; 

(c) On vermouth containing more than 21 per centum and not exceeding 24 

per centum of absohite alcohol, 80 cents per wine gaHon; 
(d) All vermouth containing more than 24 per centum of absolute alcohol 

by volunie (except vermouth containing tax-paid sweet wine, citrus-fruit wine, 
peach wine, cherry wine, berry wine, apricot vvine, prune wine, plum wine, 
pear wine, or apple wine, fortified, respectively, ivith grape brandy, citrus-fruit 
brandy, peach brandy, cherry brandy, berry brandy, apricot brandy, prune 
brandy, plum brandy, pear brandy, or aplile brandy) shall be classed as dis- 
tilled spirits and shall be taxed accordingly. * 
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Sec. 100. 268. Liqueurs, cordials, etc. , taaable ender section 8080(a) (9), 
L R. C. — Section 8080(a) (2), as amended by section 8190, I. R, C. , imposes a 
tax on certain products of rectification, as follows: 

Ou each bottle or other container of liqueurs, cordials, or similar compounds 
by whatever name sold or offered for sale, containing sweet wine, citrus-fruit 
wine, peach wine, cherry wine, berry wine, apricot wine, prune wine, plum 
wine, pear wine, or apple wine, fortified, respectively, with grape brandy, citrus- 
fruit brandy, peach brandy, cherry brandy, berry brandy, apricot brandv, prune 
brandy, plum brandy, pear bra~dy, or apple brandy, li/s cents on each one-half 
pint or fraction thereof. Liqueurs, cordiais, and similar compounds on which a 
tax is imposed and paid under section 3080(a) (2), as amended by section 8190, 
I. R. C. , are exempt from the 80-cent rectification tax. By "liqueurs, cordials, or 
similar compound 

" is meant those products that contain not less than 
2' per vent by weight of sweeteniug material and possess the taste, aroma, 
and characteristics generaily attributed to liqueurs and cordials. ~ 

SEc. 190. 270. Carbo~ted and, sparkling brims. — The carbonating of tax'-paid 
nines, either by secondary fermentation of the wine within the bottle or con- 
tainer or by charging the wine artificially with carbon dioxide, must be done at 
a rectifying plant. The carbonated wine is subject to the rectification tax of 
30 cents per proof gallon, and, in addition thereto, the tax imposed by section 
8080(a) (2), as amended by section 8190, L R. C. , upon sparkling wine, or arti- 
ficially carbonated wine, as the case may be, must be paid. This tax is as 
follows: 

(a) On each bottle or other container of champagne or sparkling wine, 8 
cents on each one-half pint or fraction thereof; 

(b) On each bottle or other container of artificially carbonated wine, I+i 
cents on each one-half pint or fraction thereof; 

(c) Any of the foregoing articles containing more than 24 per centum of 
absolute alcohol by volume shall be classed as distilled spirits and shall be 
taxed accordingly. * 

SEc. 190. 272. Blended wines. — Any blending of tax-paid wines by rectifiers, 
except the blending of domestic tax-paid wines for the sole purpose of perfecting 
such wines according to recognised commercial standards, subjects the resultant 
product to the 80-cent rectificatio~ tax. Where the taxable class of wine is 
increased by blending wines with each other, additional wine tax due on the 
blended wines must be paid, regardless of whether or not the 30-cent rectifica- 
tion tax is incurred by such blending. This additional wine tax represents the 
difference between the wine tax due on the blended wine under its new classiii- 
cation and the tax previously paid on the wines used for such blending. Sec- 
tion 8080(a) (1), as amended by section 8190, I. R. C. , imposes a tax upon aR 
still wines, and all artificial or imitation wines or compounds sold as still wine, 
at the following rates: 

(a) On wines containing not more than 14 per centum of absolute alcohol, 
6 cents per wine gallon, the per centum of alcohol to be reckoned by volume and 
not by weight; 

(b) On wines containing more than 14 per centum and not exceeding 21 per 
centum of absolute alcohol, 18 cents per wine gallon; 

(c) On wines containing more than 21 per centum and not exceeding 24 per 
centum of absolute alcohol, 80 cents per wine gallon; 

(d) All such wines containing more than 24 per centum of absolute alcohol 
by volume shall be classed as distilled spirits and shall be taxed accordingly. * 

SEc. 190, 290. Approval by off'ccr assigned to plant. — If the ofiicer assigned 
to the plant is satisfied that Form 287 covers lawful, tax-paid spirits and is 
correctly executed, he will, after ascertaining from the approved formula the 
rate of tax applicable, note his approval on each copy of the form, subject 
to payment of tax, filling in the date of approval and the tax or taxes to 
which the spirits are subiect, as "Tax at 80 cents per proof gallon, " "Tax at 

cents per wine gallon, " and "Tax at cents per half-pint or frac- 
tion thereof in each bottle, " as the case may be (see Article XXIX). The 
officer will then return all copies of Form 287 to the rectifier. * 

SEc. 190. 841. Gauge. — When preparing application for the dumping of spirits 
for bottling without rectification, the rectifier will enter in the space provided 
therefor on Form 2%( the details of the withdrawal gauge for tax-payment. 
actual gauge of the spirits dumped will, however, be made in the bottling tank 
after they have been reduced to bottling proof, where such reduction is per- 
missible, and before they are released by the Government oificer for botthng, 
and the details of such gauge will be entered in the space provided therefor 
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on the form. Where spirits are to be bottled from the original package, as 
provided in section 190. 347, the details of the withdrawal gauge for tax- 
payment will likewise be entered on Form 230 at the time the application is 
prepared, but an actual gauge will be made before the bottliug begins and 
the details of such gauge will also be entered on the form. ~ 

SEc. 190. 349. 'l'ra»sfcr of products to mine bottling room. — Where the rectifier 
desires to bottle from the original pael-age wines, cordials, or liqueurs authorized 
by the district supervisor to be so bottled, such packages will be placed in the 
wine bottling room and Form 230 will be prepared aud submitted to the 
Government oifieer assigned to the rectifying plant, or to the district super- 
visor or designated ofhcer, for approval; but no bottling will be done until 
the packages have been inspected by an authorized Government ofiieer and 
an actual gauge of the spirits has been made and the deta'ils of such gauge 
entered on Form 230. When wines, cordials, or liqueurs are to be bottled in 
the wine bottling room, the rectifier will attach oue copy of the approved 
Form 230 to the door of such room. * 

Szc. 190. 360. Rebottling, rclabeli»g, and restan&ping of bottled spirits. — Where 
distilled spirits packaged in bottles are to be rebottled for domestic sale, the 
bottles, if of a capacity of one-half pint or greater and not exceeding 1 gallon, 
must conform to the requirements of Regulations 13 (26 CFR, Part 175). The 
new label must be covered by an appropriate certificate of label approval or a 
certificate of exemption from label approval. If the new label is covered by a 
certificate of exemptiou from label approval it must conform to the require- 
ments of Regulations 13. If the spirits have left the possession of the original 
bottler and are to be relabeled without rebottling, authorization to relabel the 
spirits must be obtained in accordance with regulations issued under the Fed- 
eral Alcohol Administration Act and submitted to the Government otficer as- 
signed to the plant, or to the district supervisor or other designated approving 
oificer. Whenever bottled distilled spirits are dumped for rebottling, the red 
strip stamps on the bottles must be destroyed at the time of dumping, and new 
red strip stamps must be affixed to the bottles in which the spirits are rebottled. 
(*; Secs. 2803, as amended, 2871, I. R. C. ) 

Szc. 190. 403. Eachange and redemption of stamps. — Unused red strip stamps, 
in quantities of the value of 3 & or more, issued under section 203 of the Liquor 
Taxing Act of 1984 or subsection (b) of section 2808, Internal Revenue Code, 
may be exchanged for other stamps of the same kind and in any prescribed 
denomination, or the value thereof may be refunded, provided that a claim 
for such exchange or refund, establishing the lawful issuance and ownership 
of the stamps, is filed with the collector of internal revenue who issued the 
stamps (1) within two years after the date on which such stamps were lawfully 
issued or (2) if the stamps were lawfullv issued prior to June 24, 1940, within 
two years from the latter date: Provided, hou&ever, That the value of unused 
stamps which have been destroyed may be refunded upon the filing of a claim 
as provided herein with proof to the satisfaction of the Commissioner of the 
destruction of the stamps. Claims for exchange of stamps will be filed on Form 
1o79 and claims for refund of the value of stamps on Form 843, in accordance 
with procedure prescribed by the Commissioner. (~; Sec. 2803, I. R. C„as 
amended; See. 8, Act of June 14, 1940 (Public, io. 654, Seventy-sixth Congress). ) 

SEc. 190, 408. Wit)&l&olding release of spirits. — Where rectifiers of distilled 
spirits are found to be using labels other than those covered by a certificate 
of approval of labels or a certificate of exemption from label approval, or to 
be aifixing labels covered by such certificates to spirits which do not conform 
to such labels, or where rectifiers bottling spirits imported in bulk do not 
have in their possession such certificates of origin, age, and class and type 
as are required, the ofiieer will withhold release of the spirits and mill make 
a report of the facts to the district supervisor, accompanied by copies of the 
labels in question. (See. 595, 49 Stat. , 1965; 27 U. S. C. , Supp. , 205. ) 

Syo. 190469. Disposition of red strip stamps. — All unused red strip stamps, 
if any, belonging to the proprietor at the time of permanent discontinuance 
of business will be inventoried by denomination, serial number, aud quantity, 
by the storekeeper-gauger or other officer designated by the district supervisor 
to perform such duty. The ofiicer will deliver such stamps to the proprietor 

take his receipt therefor, in triplicate. When deliver ing the stan&ps the 
ofiicer will advise the proprietor that the value of the stamps, if in quantities 
of the value of $5 or more, may be refunded, provided that a claim for such re- 
fund on Form 843, establishing the lawful issuance and ownership of the 
stamps, is filed with the collector of internal revenue who issued the stamps 



Misc. ] 424 

(1) within two years after the date on which such stamps were lawfully 
issued or (2) if the stamps were lawfully issued yrior to June 24, 1940, within 
two years from the latter date; or that such unused stamps may be destroyed 
in the presence of the Government otficer and the proprietor thereby relieved 
from further accountability for the stamps. If the stamps are not surrendered 
to the collector for refund of their value or are not destroyed, the proprietor 
must account for the stamps each month by rendering Form 96, in duplicate, 
to the district supervisor. The oificer shall make a notation on the receipt as 
to the disposition made or to be made of the stamps. One copy of the receipt 
will be delivered to the proprietor and the original and one copy will be de- 
livered to the district supervisor, who will forward the original to the Com- 
missioner. (~; See. 2808, I. R. C. , as amended; See, 8, Act of June 24, 1940 
(Public, No. 654, Seventy-sixth Congress). ) 

GUY T. HELYERINO, 
Commissioner of Interna/ Eevenue 

Approved August 21, 1940, 
JorrN L. SULLlvAN, 

Acting Secretary of the 1'reasury. 

(Filed with the Division of the Federal Register August 24, 1940, 11. 01 a. m. ) 

REOULATIONs 18 (1940), SEcTloN 192. 118: Appli- 1940 — 86 — 10418 
cation of surety for relief from bond. T. D. 5005 

TITLE 26 — INTERNAL REVENUE. — CHAPTER I, PART 192. — FERMENTED hIALT 
LIQUORS. 

Applicatiou of surety for relief from bond. 

TREASURY DEPART3IENTt 
OFFICE OF THE SECRETARYt 

Washtngton, D. C. 
To Digtriet supervisors and Others Concerned: 

Section 192. 118 of Regulations 18 (Part 192, Title 26, Code of 
Federal Regulations, 1940 Sup. ) is amended to read as follows: 

SEc. 192. 118. Application of surety for relief front bond. — A surety on any 
bond required by these regulations may at any time in writing notify the 
principal and the district suyervisor in whose office the bond is on file that 
he desires after a date named, which shall be at least 60 days after the date 
of the notification, to be relieved of liability under said bond. The notice 
shall be executed in triplicate by the surety, who shall deliver one copy to 
the principal and the other two to the district supervisor, who will retain 
pyle copy and transmit the remaining copy to the Commissioner, If such 
notice is not thereafter in writing withdraw, the rights of the principal as 
supyorted by said bond shall be terminated on the date named in the notice, 

the surety shall be relieved, in the case of a brewer's bond, Form 1566, 
from ltability for fermented liquor produced wholly subsequent to the date 
named in the notice. This notice may not be given by an agent of the surety 
'unless it is accompanied by a power of attorney, duly executed by the surety, 
authorizing him to give such notice, or by a verified statement that such yower 
of attorney is on file with the Department. 

(This Treasury derision is prescribed pursuant, to the authority 
conferred by section 8176 of the Internal Revenue Code. ) 

GUY T. HELYERINO, 
Commissioner of Interna/ Revenue. 

A. pproved A. ugust 27, 1940. 
JoIIN L. SULr. rvAN, 

Acting &cretary of the Treasury. 

(Filed with the Division of the leederal Register August 29, 1940, 4. 01 p. m ) 
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Amending the Ganging Manu!!l. 

1940-58-10548 
T. D. 5026 

TltEASI. I!Y DEPARTMENT 
OFFICE OF COMAIISSIONER OF INTERNAL RKYKNUE, 

IVashington, D. C. 
To District' Sutreruisor s and Others Co»cerned: 

By virtue of and pursuant to the provisions of sections 2878 and 
2883, Internal Revenue Code, paragraph 48 of the Gauging Manual, 
approved November 21, 1938, is hereby amended to rea&I as follows: 

PAR. 48. In lieu of the marlts and brands required by paragraphs 55, 50, and 
57, when brandy is to be removed in packages from a distiliery or from a 
storage tank in an internal revenue bonded warehouse, immetliately and directly 
to the fortifying room of:i !vinery on contiguous premises under the immediate 
supervision of the storekeeper-gauger, there will be legibly cut or stenciled 
upon the head of the package in figures and letters large enough to be easily 
read, the gross weight, tare, net weight, wine gallons, proof, proof gallons (re- 
taining fractions of gallons in all instances to hnndredths), the serial number 
of the package, the name of the distiller, the registereil number of the distillery, 
the city or to!vn and State in which the distillery is located, the kind of coop- 
erage, and the date the package is filled. The date of original entry for deposit 
must also be cut or stenciled on the head of packages filled from warehouse 
storage tanks. The kind, in accordance!vith paragraph 00 (1!) and (f) of this 
Manuah will also be cut or steuciled on the head of the package in letters not 
less than I inch iu height. 

GUY T HKI VERING! 
Commissioner of Internal Ii', evenue. 

A. pproved December 21, 1940. 
HERBERT E. GASTON, 

Acting Secretary of the Treasury. 
(Filed with the Division of the Federal Register December 20, 1940, 10, 10 a. m, ) 

Amending the Gauging Manual. 

1940 — 42-10458 
T. D. 5016 

TREASURY DEPARTMENT! 
OFFICE OF CORIMISSIOXER OF INTFRNAI. REVENUE, 

%'ashington, D. C. 
To District SuIrervisors and Others Concerned: 

By virtue of and pursuant to the provisions of sections 2808 and 8176, 
Internal Revenue Code, paragraph 85 of the Gauging Manual, ap- 
proved November 21, 1938, is hereby amended to read as folio!vs: 

PAR, 8o. IVhen brandy is withdrawn from a bonded warehouse for fortific;ition 
of wine, there will be cut on the stave to the right of the bung stave of each 
package withdrawn, beginning in the middle and extending toward the Goverti- 
ment head, in the order named, the gross weight, tare (ascertained as herein 
provided), net weight, wine gallons, proof, and proof gallons, determined at the 
time of withdrawal, except when withdrawn on the original gauge as provided in 
paragraph 08, or when the packages are to be remove&1 to a bi&uded v i!!cry for 
immediate fortification of wine, where such bondeil vinery is in the iininediate 
vicinity of the bonded warehouse and is operated by the proprietor of the viare- 
house or a subsidiary, the supervisor to determine from all the circumstances in 

200217' — 41 28 
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each case whether the warehouse and bonded winery are in the immediate vicinity 
of each other. In the ease of metal packages, such marks will be plainly and 
durably stenciled in the corresponding space on the side of the package, except 
when not required as provided above. 

GUY T. HEl, vERINc„ 
Cornnw's&i oner of Internal Revenue. 

Approved October 7, 1940. 
D. W. BEI, I. , 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register October 9, 1940, 11. 18 a. m. ) 

1940-29 — 10888 
T. D. 4982 

Basic permit procedure under Federal Alcohol Administration Act. 

TREASURF DEPARTMENT, 

OFFICE OF COMMISSIONER OF INTERNAL REvENUE. 
Washington, D. C. 

To District Supervisors and Others Concerned: 
SEOTION 1. By virtue of and pursuant to the provisions of the 

Federal Alcohol Administration Act, as amended (U. S. C. Sup. , 
Title 27), section 8170 of the Internal Revenue Code (58 Stat. , Part 
1), and section 161 of the Revised Statutes (U. S. C. , Title 5, section 
22), Part 171 of Title 26 of the Code of Federal Regulations is hereby 
amended by inserting bet~eon Subpart B(A) and Subpart C thereof 
a new subpart, designated B (B), to read as follows: 

SUBPART B(B) — BAsic PERMIT PkocEDURE UNDER FEDEiiAL AncpHpL 
ADMiiersrkArroN Apr. 

SEc. 171. 4c. Delegation of functions fo diet&ict supervisors. — The power and 
duty heretofore vested in the Deputy Commissio'ner of the Bureau of Iuternal 
Revenue in charge of the Alcohol Tax Unit, by Treasury Department Order 
No. 30, dated June 12, 1940 [T. D. 4974, C. B. 1940-1, 209] (5 F. R. , 2212 DI), 
to issue, amend, deny, revoke, suspend, and annul basic permits under the 
provisions of the Federal Alcohol Administration Act, shall continue tp 
exercised by him, and are also hereby delegated to district supervisors of the 
Alcohol Tax Unit, to be exercised by them, subject to the supervision and 
direction of the said Deputy Commissioner. 

SEc. 171. 4d. Procedure — Except as otherwise provided herein, the procedure 
prescribed by existing regulations for the issuance, amendment, and. denial of 
permits, issuance of citations, holdiiig of hearings, revocation of permits, and 
appeals to the Commissioner under Part II of Subchapter C of Chapter 20 of the 
Internal Revenue Code is hereby extended to the issuance, amendment, denial, 
revocation, suspension, and annulment of basic permits under the Federal Alcohol 
Administration Act, in so far as applicable and in so far as such procedure is 
not in conQict with the provisions of such Act. Appeals to the Deputy Com- 
missioner in charge of the Alcohol Tax Unit from orders denying permits shall, 
be taken in conformity with the procedure applicable to appeals from orders 
revoking permits. 

(p) An application for basic permit must be filed, and permit issued, to 
cover each individual plant or premises where any uf the businesses specified 
in section 3 of the Federal Alcohol Administration Act is engaged in, such 
application to be filed with and permit issued by the district supervisor fpr 
the district wherein such plant or premises is located, provided, that in the 
case of persons engaged in the business of importing into the United States 
distilled spirits, wine, or malt beverages, and in the case o'f persons engaged 
in the business of purch;ising for resale at wholesale distilled spirits, wine, pr 
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malt beverages, only one basic permit shall be required, which lrasic permit 
shall be issued by the district supervisor of the district wherein the appli«&nt 
has his main oiBce or place of business. In the case of import& rs or wholes«ters 
maintaiuing branch offices or places oi business, there shall b&- kept posted and 
avaih&ble fo'r inspection at all times in each such branch os«&. or place of 
business a copy of the basic permit, and a copy of the basic la r&nit sh;&11 also be tiled 
with the appropriate district supervisor. 

(b) On or before September I, 1040, basic permits in full force;&nd & ffect 
authorizing the warehousiug and bottliug of distilled spirits at more than one 
bottling plant shall be sup&"rsed«d by separate pe&mits covering «;ch bottling 
plant, such permits to be issued as a mutter of right upon the~filing of alq&li- 
cation in proper form with the appropriate district supervisor. 

(c) In order to insure uniformity of administrative action no procecclings 
shall be instituted bv a district supervisor to revoke, suspend, or annul any 
basic permit issued under the Federal Alcoho'1 Administration Act unless and 
until a full report of the facts upon &vhich such proceedings are contemplated 
has been forwarded to the Deputy Commissioner of Internal Revenue in charge 
of the Alcohol Tax I nit for review aud his approval to the institution of such 
proceedings o'btained, 

(d) Any provisions of Regulations No. I Relating to the Issuance, Revocation, 
Suspension, and Annulment of I);&~i& Permits, which are inconsistent herewith, 
are repealed to the extent of such inconsistency. 

SIU. 2. These regulations shall take eff'ect 15 days after the date 
of filing with the Division of the Federal Register. 

STEWART BERKSHIRE& 
Deputy Commissioner of Interna/ Revenue. 

Approved July 8, 1940. 
GUY T. HELvFRINc& 

Commissioner of Intervl/ Revenue 
A. pproved July 9, 1940. 

JOHN L. SULLlvAN, 
Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register July 11, 1940, 8. 42 p. m. ) 

1940-40-10442 
T. D. 5009 

Relabeling procedure under Federal Alcohol Administration Act. 

TREASURY' DEPARTMENT, 
OFFICE OF CORI &IISSIONER OF INTERNAL REvENUE, 

Washington, D. C'. 

District Supervisors ance Others Concerned: 

By virtue of and pursuant to section 5(e) of the Federal Alcohol 
Administration A. ct, as amended (U. S. C. , Sup. , Title 27), section 
8170 of the Internal Revenue Code (58 Stat. , Patt 1), and section 161 
of the Revised Statutes (U. S, C. , Title 5, section 22), Article III, 
section 80(b), of Regulations 5, relating to Labeling and Advertising 
of Distilled Spirits (27 CFR, 5. 80(b) ), is amended to read as 
follows: 

(b) Alteration of labels. — 
(I) It shall be unlawful for any person to alter, mutilate, destroy, obliterate 

or remove any mark, brand, or label upon distilled spirits held for sale in inter- 
state or foreign commerce or after shipment therein, except as authorized by 
Federal law, or except as provided in paragraph (2) of this subsection; Pro- 
&;ided, That the district supervisors of the Alcohol Tax Unit may, upon written 
application, permit additional labeling or relabeling of bottled distilled spirits 
for purposes of compliance with the requirements of this article or of State law. 
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(2) No application for permission to relabel bottled distilled spirits need be 
made in any case where there is added to the bottle, after removal from customs 
custody or from the bottling premises, a label identifying the wholesale or retail 
distributor thereof, and containing no references whatever to the characteristics 
of the product. 

DWIGHT E. AvIs, 
Acting Deputy Coram& sioner of Internal Renen&ue. 

Approved September 19, 1940. 
GUY T HELVERING& 

Corn&missioner of Inte~/ Reuenue. 
JOHN L. SULLIVAN, 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register September 28, 1940, 8. 10 p. m. ) 

1940-48-10464 
T. D. 5014 

Violations of Federal Alcohol Administration Act. 

TREASURE DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

% ashington, D. C. 
To District Supe&rnisors and Others Concerned: 

By virtue of and pursuant to the provisions of the Federal Alcohol 
Administration Act, , as amended (U. S. C. Sup. , Title 27) . section 8170, 
Internal Revenue Code (58 Stat. , Part 1), and section 161 of the Re- 
vised Statutes (LI. S. C. , Title 5, section 22) Part 171 of Title 26, 
Code of Federal Regulations, is hereby amen)ed by inserting a new 
subpart, designated B(C), to read as follows: 

SUBPART B(C) . — VIDLATIDNS oF FEDERAL ALcoHDL Anj&IINISTRATIQN ACT. 

SFo. 171. 4e. Inv& stig«(i&ma — The functions relating to investigations under the 
Federal Al&ohol Administration Act heretofore authorized to be exercised by the 
Deputy Commissioner of the Bureau of Internal Revenue in charge of the Alcohol 
Tax Unit, through the Basic Permit and Trade Practice Division, by Treasury 
Department Order No. 80, dated June 12, 1940 [T. D. 4974, C. B. 1940 — 1, 269] (o 
FR 2212 DI), will be exercised hereafter by him through the district supervisors 
and the permissive, Enforcement, and Basic Permit and Trade Practice Divisions, 
Alcohol Tax Unit. 

SEO, 171. 4f. Offers in compromise. — The functions relating to offers in compro- 
mise under the Federal Alcohol Administration Act heretofore authorized to be 
exercised by the Deputy Commissioner of the Bureau of Internal Revenue in 
charge of the Alcohol Tax Unit, through the Basic Permit and Trade Practice 
Division, by Treasury Department ()rder No. 80, dated, Tune 12, 1940 (5 FR 2212 
DI), will be exercised hereafter by him through the district supervisors and the 
Permissive and Basic Permit and Trade Practice Divisious, Alcohol Tax Unit. 

STEWART BERKSHIRE, 
Deputy Commissioner, Akoho/ Tax Unit, 

Approved October 9, 1940. 
GUT T. HELVKRING& 

Commissioner. 
Approved October 16, 1940. 

HERBERT E. GASTON& 

Acting Secretary of the Treasury. 

(Filed with the Division of the Federal Register 0& tober 17, 1940, 10. 82 a. m. ) 
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MERCHANT MARINE ACT. 

1940 — 50 — 10520 
T. D. 5028 

TITLE 26 — INTERNAL RETENEE. — CHAPTER I, SIJBCHAPTER A, I'AIIT 62. 

General Order No. 35 of the United States Maritime Commis- 
sion. — Preliminary regulations for establishment of construction 
reserve funds under section 511 of the Merchant Mariue Act, 1936, 
as amended. 

TREASURY DEPARTMENT, 
OFFICF. OF THE SECRETARY OF THE TREASURY& 

Washington& D. O. 
UNITKI& STATES MARITIME COMMISSION& 

Washington, D. C. 
To Officers and Employees of the Treasury Department, the United 

8tates 3fa&itime t'&ommission, and Others Concerned: 
SEcTION 82. 0. Introductory. — An Act entitlecl "An Act to amend 

the Merchant Alarine Act, 1986, as amended, " approved October 10, 
1940 (Public, No. 840, Seventy-sixth Congress, third session), adds 
to the Merchant Marine Act, 1986 (49 Stat. , 1985), as amended (46 
U. S. C. , Sup. , sections 1101 — 1279), section 511 providing for con- 
struction reserve funds to be established, maintained, expended, and 
used in accordance with the provisions of the section and rules or 
regulations to be prescribed jointly by the United States Maritime 
Commission, hereinafter referred to as the Commission, and the Sec- 
retary of the Treasury. Pursuant to the authority gr~anted by the 
said section 511 and by the internal revenue laws, and in order to 
permit the immediate filing of applications for the establishment of 
construction reserve funds pending the promulgation of comprehen- 
sive regulations under said section 511, the following preliminary 
regulations are hereby prescribed (Public, No. 840, Seventy-sixth 
Congress, third session, and section 8791, 58 Stat. , 467; 26 U. S. C. , 
Sup. 

& 
8791): 

&re. 82. 1. Application to establish fund. — Any person claiming 
to be entitled to establish a construction reserve fund under the 
provisions of section 511 may make application in writing to the 
Commission for permission to establish such fund, which fund shall 
be in the form of a cash fund established with a depository approved 
by the Commission, and shall be subject to the joint control of 
the ConImission and the applicant. The application may be in letter 
form, shall be furnished in triplicate, shall state whether the api&li- 
cant is a citizen within the meaning of section 2 of the Shipping Act, 
1916, as amcnclcd, and section 905(c) of the &Ierchant Marine Act, 
1986, as amended, and shall show the following: 

(a) The name of the applicant and his principal business address; 
(b) The status of the applicant, i. e. , individual, partnership, cor- 

poration, etc. ; 
(e) A brief statement of the nature of the business of the appli- 

cant. , including the trade route or service in which engaged; 
(d) The amount of the first deposit whith the appticaIIt proposes 

to make in such fund and a brief description nf thc transaction 



430 

from which the funds constituting such first deposit were or will 
be derived, including identification of the vessel or vessels involved; 

(e) A brief description of the program of the applicant for the 
acquisition of new vessels, including a description of the vessels 
to be acquired, and a statement whether such program is for the 
purpose of replacing vessels requisitioned or purchased by the 
United States; 

(f) The name and address of the proposed depository of the fund, 
which shall be a bank within the meaning of section 104 of the 
Internal Revenue Code; and 

(p) The agreement of the applicant that the fund will be subject 
to the provisions of section 511, to these preliminary regulations, 
and to the comprehensive regulations to be promulgated by the Com- 
mission and the Secretary of the Treasury with respect to the estab- 
lishment, maintenance, expenditure, and use of such construction 
reserve funds, and that upon the promulgation of such comprehen- 
sive regulations the applicant will comply therewith as to matters and 
things done pursuant to these preliminary regulations within such 
time and in such manner as the Commission and the Secretary of the 
Treasury shall require. 

(Public, No. 840, Seventy-sixth Congress, third session, and sec- 
tion 3791, 53 Stat. , 467; 26 U. S. C. , Sup. 3791. ) 

SEc. 32. 2. Joint control of fund. — If the application and the depos- 
itory are approved by the Commission, the Commission shall adopt a 
resolution with respect to the establishment of the construction re- 
serve fund with the depository named in the application, and the 
making of the deposit therein set forth, and providing for the joint 
control of the Commission and the applicant over such fund. A 
certified copy of such resolution shall be furnished to the depository. 
(Public, No. 840, Seventy-sixth Congress, third session, and section 
3791, 53 Stat. , 467; 26 U. S. C. , Sup. , 3791. ) 

SEc. 32. 3. Estab&'shment of fund. — Upon delivery to the depository 
of the copy of the resolution of the Commission and the delivery by 
the applicant to such depository of a similar agreement or resolution 
in 'form and substance as prescribed by the Commission, the applicant 
may make the deposit set forth in its application and in the Commis- 
sion's resolution. (Public, No. 840, Seventy-sixth Congress, third 
session, and section 3791, 53 Stat. , 467; 26 U. S. C. , Sup. , 3791. ) 

SEG. 32. 4. Administration of fund. — Subsequent to the making of 
such deposit the applicant may contract for the acquisition or construc- 
tion of a new vessel as defined in the Act. A contract for the acquisi- 
tion or construction of such new vessels will not be recognized, however, 
for the purposes of section 511 unless said section and these prelimi- 
nary regulations and the comprehensive regulations to be promulgated 
under section 511 have been complied with within such time and in 
such manner as may be prescribed by the Secretary of the Treasury 
and the Commission. Prior to the promulgation of comprehensive 
regulations, no withdrawals from the construction reserve fund will be 
permitted, provided, however, that in exceptional circumstances the 
Commission may permit the temporary use of other funds of the appli- 
cant for the purpose of making necessary down payments on contracts 
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for the construction and acquisition of new vessels, reserving to the 
applicant the right to reimburse itself therefor out of the construction 
reserve fund to the extent permitted by, and . »bject to the provisions 
of, the comprehensive regulations. (Public. Xo. s-l&. ). +evezzty-. =Izth 
Congress, third session, and section 3&!z1, 58 Stat. . 4!i&, 'b U. S. C. , 
Sup. , 8791. ) 

Gm T. IIEt. vrzztio& 
Commia~ione& of Izzte& nal Piez ezzzze. 

HERBFRT E. GAsT(&x, 
Acting secretary of the Tzeaauz y. 

Bx- order of the United States Maritime Commission: 
)V. C. PEET. Jz. . 

«&'ec net&(z y. 
XovEAIBER '~o. 1, l4o. 

(Filed with the D'vision of the Federal Register December '&, 1910, 11. 5S a. m. ) 
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PUBLIC SALARY TAX ACT OF 1939. 

1940-31-10359 
Mim. 5076 

Ofiicers and employees of States or political subdivisions thereof— 
Compensation paid indirectly by the United States — Relief from 
additions to tax for failure to file return, negligence and fraud. 

TREASGRT DEPARTIIIENT, 
OFFICE OF CCMMIssIoNER OF INTERNAL REVENIJEI 

Washington, D. C. , July 8, 19IIf). 
CoPectors of Interna/ Revenue, Internal Revenue Agents in Charge, 

and Others Concerned: 
1. Attention is invited to section 401 of the Revenue Act of 1940, 

approved June 25, 1940 (Public, No. 656, Seventy-sixth Congress, 
third session). which amends section 205 of the Public Salary Tax 
Act of 1939 (Public, No. 32, Seventy-sixth Congress, 6rst session, 
C. B. 1939-1 [Part 1], 428) to read as follows: 

SEc. 205. Compensation shall not be considered as compensation within the 
meaning of sections 201, 202, and 200 to the extent that it is paid directly or 
indirectly by the United States or any agency or instrumentality thereof. If 
the amount of the deficiency in income tax for any taxable year beginning 
before january 1, 1930, attributable to compensation paid indirectly by the 
United States, or any agency or instrumentality thereof, for persoual service 
as an officer or employee of a State, or any political subdivision thereof, or any 
agency or instrumentality of any of the foregoing, is paid on or before March 
15, 1941, then with respect to failure to pay such amount or make return of 
such compensation: (e) No crimiual penalty shall apply; and (b) the additions 
to tax provided in sections 201 and 200 of the Internal Revenue Code shall not 
apply. 

2. Sections 291 and 293 of the Internal Revenue Code provide: 
SEc. 201. I&'AILURE To FILK RE'rURN. 

In ease of any failure ro make and file return required by this chapter, within 
the time prescribed by law or prescribed by the Commissioner in pursuance 
of law, unless it is shown that such failure is due to reasonable cause and not 
due to willful neglect, there shall be added to the tax: 5 per centum if the 
failure is for not more than 00 days with an additional 5 per centum for each 
additional 00 days or fraction thereof during which such failure continues, not 
exceeding 25 per centum in the aggregate. The amount so added to any tax 
shall be collected at the same time and in the same manner and as a part 
of the tax mxless the tax has been paid before the discovery of the neglect, 
in which case the amounts so;&&lied shall be collected in the same manner as 
the tax. The amount added to the tax under this section shall be in lieu of the 
25 per centum addition to the tax provided in section 0612(d) (1). 
SKc. 200. ADDITIoNs To THE TAX IN C &sE OF DEFIUIENcx. 

(a) NEoLISENcE. — If any part of any deficiency is due to negligence, or inten 
tional disregard of rules and regulations but without intent to defraud, 5 per 
centum of the total amount of the deficiency (in addition to such deficiency) 
shall be '&ssessed, &'ollected, 'Ind p'&id in the sanlc nlanneI' as if it wcI'e a def- 
icienc, except that the provisions of section 272(i), relating to the prorating 
of a deficiencv, and of section 2'02, relating to interest on deficiencies, shall 
not be applicable. 

(b) FRAUD. — If any part of auv deficiency is due to fraud with intent to 
evade tax, then, &0 per centum of the total amount of the deficienc (in addi- 
tion to such deficienc) shal1 be so assessed. collected. and paid, in lieu of the 
50 per centum addition to the tax provided in section 0612(d) (2). 

Similar provisions are contained in sections 291 and 293 of the 
Revenue Act of 1938 and the correspoxnling sections of the prior 
Revenue Acts. 
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In general, sections 201, 202, arid 203 of tlie Public Salary Tiix 
Act of 1939 prevent the taxation for years beginning prior to Janu- 
ary 1, 1939, of the compensation for personal services oi the offic& rs 
and employees of the States and their political subdivisions and 
their agencies and instrurrrentalities. Section 205 of the Public Sal- 
ary Ta~x Act of 19% makes the relief provisions oi sections 201, 202, 
and 208 inapplicable to compensation received by the ofhcers and em- 
ployees of the States and their political subdivisions and their agen- 
cies and instrumentalities to the extent such compensation is paid 
directly or indirectly by the United States or any of its agencies or 
instrumentalities. 

4. Section 271 of the Revenue Act of 1938 provides: 
SEc. 27I. DKFINITroÃ OF Drrrcrxwcv. 
As used in this title in respect of a tax imposed by this title "deficiency" 

means- 
(a) The amount by which the tax imposed by this title exceeds the amount 

shown as the tax by the taxpayer upon his return; but the amount so shown 
on the return shall first be increased by the amounts previously assessed (or 
collected without ass, ssment) as a deficiency, and decreased by the amounts 
previously &&bated, credited, refunded, or otherwise repaid in respect of such 
tix; or 

(b) If no amount is shown as the tax by the taxpayer upon his return, or 
if no return is made by the taxpayer, then the amount by which the tax exc&eds 
the amounts previously assess&d (or collected without assessment) as a de- 
ficiency; but such amounts previously assessed, or collected without assessment, 
shall first be de«re;ised by the amounts previously abated, credited, refunded, 
or otherwise repaid in respect of such tax. 

Similar provisions are contained in the corresponding provisions 
of the prior Revenue. A. cts. In defining the term "deficiency, " sec- 
tion 271 recognizes cases ivhere the tnxp~nyer makes n return showing 
some tnx liability; where the taxpayer makes a return showing no tnx 
linbilitv; and where tlie taxpayer fails to mnke a return. (Article 
271 — 1, Regulations 101. ) It hns been held thnt in case a return is 
filed nnd the blnnk spaces on the return are filled in, including the 
spaces provided for the computation of the tnx. but liability for the 
tax is not admitted and is denied, the tnx so computed constitutes a 
deficiency. (I. T. 2400, C. B. VII — 1. 138 (1928). ) 

5. Under section 205 of tlie Public Salary Tnx Act of 1939, as 
amended by the Revenue Act of 1940, if the amount of any deficiency 
in income t;ix for nliy taxable year beginning before January 1, 1989, 
attributable to com~iensntion paid indirectly by the United Stntes, 
or any of' its agencies or instrumentalities for personal services of an 
officer or employee of a State, or any politic;il subdivision thereof, 
or any agency or instrumentality of any of the f&&regoing, is paid on 
or before M:irch 15, 1941, then with respect to failure to pny su&. h 
amount or make n. return of such compensation, no criminal penalty 
shall apply and the additions to the tax provided in sections 291 nnd 
293 of the Revenue Act of 1988 nnd the corresponding sections of 
the prior Revenue Acts shall not, apply. 

6. Taxpayers coming within the purview of section 205 of the 
Public Salary Tax A. ct of 1989, ns amended by section 401 of the 
Revenue Act of 1940& may be clnssifiecl as follows: 

(&r) Those who have filed returns of in& ome but have»ot. paid the 
tax attributable to the compensation pnid to them indirectly by the 
United States or its agencies or instrumentalities; and 

(ir&) Those who have fn. iled to mal e a return. 



In orcler to obtain the relief granted by section 205 of the Public 
Salary Tax Act of 1989, ns amended, taxpayers falling within class 
(o) should on or before March 15, 1941, notify the collector of in- 
ternal revenue for the district in which they filed their returns of 
their desire to obtain such relief and should accompany their notifi- 
cation with payment of the deficiency attributable to the compensa- 
tion paid to them indirectly by the United States or its agencies or 
instrumentalities. In order for taxpayers falling within class (5) 
to obtain such relief they should on or before March 15, 1941, file 
returns accompanied ky payment of the deficiency attributable to the 
compensation referred to, but the payment should not include any 
additions to the tax provided in sections 291 and 298 of the Revenue 
Act of 1988 or the corresponding sections of the prior Revenue Acts. 
There should be attached to such delinquent returns a statement that 
the taxpayer desires to obtain the benefits of the relief granted by 
section 205 of the Public Salary Tax Act of 1989, as amended by 
section 401 of the Revenue Act of 1940. 

7. Inquiries regarding this mimeograph should refer to the number 
thereof and the symbols IT: TM. 

TiMoTHr C. MooNzr, 
Acting Commissioner. 
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MISC ELLA N EOUS. 

1940 — 80-103i4 
Ct. D. 140i2 

STATE ST ' TI. TE — COIIPILED GEM I. RAL LAIVS OI' 1927 (FLORIDA) — DECISIi &5 

OF SUPREME L OI RT. 

CLAIM AGAIIBST DECEDEST s ESTATE — STAT'I TE 0F IQMITATIox — STATE 
STAII. Ts NOT APPLicABLE To CLAIR oF I. SI'IEO STATss. 

A State statute which provides that any claim against the estate 
of a decedent . . hall be void if not filed within ei ht month» after first 
publication of uotice to creditor. cau not deprive the United St:ites 
of the right to enforce a claim acquired bv it from the Federal 
Housing Adininistrator, as assignee of a claim against a certain 
e tate, and nled after the expiration of the statutory period. If ihe 
statute Luldertakes to invalidate the claim of the United States be- 
cause not filed within eight months, it in that sense transgressed the 
limits of State power. The Inited States is not bound bv State 
statutes of limitation or subject to the defense of laches in enforcing 
its rights, and still has its right of action against the administrator 
of the estate even though the probate court is to be regarded as hav- 
irg no jurisdiction to receive a claim after the expiration of the 
syecified period. 

Stu'BEME CovBT oF THE l. TIITED STATEs. 

The Lnited States of America, petitioner, v. Arlene Sammerlin, as Ancillary 
Xdministratriz of tlie estate of J. E. Andreio, Deceased, . 

[810 U. S. , 414. ] 
On writ of certiorari to the Supreme Court of the State of Florida. 

[May 27, 1940. ] 
OPINION. 

Mr. Chief Justice Hvouss delivered the opinion of the Court. 
By a series of transactions, which it is unnecessary to review, the Federal 

Housing Administrator, acting on behalf of the United States, became the 
assignee of a claim against the estate of one J. F, Andrew, deceased. Respondent 
was appointed ancillary administratrix of that estate by the county judge of 
polk County, Fla. Respondent, on August 18, 1987, gave notice by publication to 
the creditor. -. of the estate to fi1e proof of their claims within eight months as 
required by the State statute. 

The United States filed it. - claim in the oifice of the countv judge on July 1, 
1988, w. ith a petition asking that the claiin be allowed with the priority accorded 
by the Federal statutes (81 U. S. C. , 191, 192) and also asserting that the State 
statute as to the time for filing claims did not apply to claims of the United 
States. The county judge denied the petition, holding that the State statute 
was applicable and further adjudging that the claim of the I nited States be 
"disallowed as a claim against the estate" of the decedent. 

The United States appealed to the Circuit Court for Polk County, where the 
order of the county judge was in all respects aifirmed. The judgment explicitlv 
declared the claim of the United States to be "void, " because not filed within 
the time prescribed. An appeal to the Supreme Court of Florida resulted in 
affirmance of the judgment of the circuit court. (191 So. , 842. ) We granted 
certiorari because of the imyortance of the question. (5farch 25, 1940. ) 

The statute of Florida (section 5o41(92), Compiled General Laws of 1927) 
provides: 

"Xo claim or demand, whether due or not, direct or contingent, liquidated 
or unliquidated, or claim for personal propertv in the possession of the personal 
representative or for damages, shall be valid or binding upon an estate, or upon 



the personal representative thereof, or upon any heir, legatee, or devisee of the 
decedeut unless the same shall be in wi'iting and contain the place of residence 
and post oifice address of the claimant and shall be sworn to by the claimant, 
his agent or attorney, and be filed in the office of the county judge granting 
letters. Any such claim or demand not so filed within eight months from the time 
of the first publication of the notice to creditors shall be void even though the 
personal representai. ive has recognized such claim or demand by paying a portion 
thereof or interest thereon or otherwise: 

The claim assigned to the Federal Housing Administrator acting on behalf 
of the United States became the claim of the United States, and the United 
States thereupou became entitled to enforce it. (Act of June 27, 1984, 48 Stat. , 
1246. Compare Graves v. New York ea rel. O'Keefe, 806 U. S. , 466, 477; Pittman 
v. Home Owners Ioan Corporation, 808 U. S. , 21, 82, 88. ) 

It is well settled that the United States is not bound by State statutes of 
limitation or subject to the defense of laches in enforcing its rights. (United 
States v. Thompson, 98 U. S. , 486; United States v. Naskville, Ckattanooga d St. 
Louis Rwy. Co. , 118 U. S. , 120, 125, 126; Stanley v. Sekwalby, 147 U. S. , 508, 514, 
515; Guaranty Trust Co. v. United States, 804 U. S. , 126, 182; Board of Conimis- 
sioners v. United States, 808 U. S. , 848, 8&1. ) The same rule applies whether 
the United States brings its suit in its own courts or in a State court. (Davis, 
Director Gen, eral of Railroads, v. Corona Coal, Co. , 265 U. S. , 219, 222, 228. ) 

We are of the opinion that the fact that the claim was acquired by the United 
States through operations under the National Housing Act does not take the 
ease out of this rule. The State court treated the case as in the same category 
as one of "statutes providiug for conveyancing and marketing negotiable instru- 
ments, and conducting other business relations. " But this is not a ease relating 
to the application of the law merchant as to the transfer of negotiable paper and 
the diligence necessary to charge an indorser or as to the incurring by the United 
States of certain responsibilities by becoming a party to such paper. (United 
States v. Barker, 12 Wheat. , 559; Cooke v. United States, 91 V. S. , 889, 896. ) Even 
as a holder of such paper, as e. g. negotiable bonds, the United States suing the 
maker is not bound by a State statute of limitations. ( United States v. Naskville, 
Cliattanooga d St. Louis Rwy. Co. , supra. ) When the United States becomes 
entitled to a claim, acting in its governmental capacity and asserts its claim in 
that right, it can not be deemed to have abdicated its governmental authority 
so as to become subject to a State statute putting a time limit upon enforcement. 
(Chesapeake d Delaware Canal Co. v. United States, 250 U. S. , 128, 126, 127, ) 

The State court, ho~ever, has said that the statute in question is not a statute 
of limitations, but rather a statute of "nonclaim'" for the orderly and expeditious 
settleinent of decedeuts' estates. Presumably the court refers to the provision 
of the statute that if a claim is not file& within the specified period "it shall be 
void even though the personal representative has recoguized such claim or demand 
by paying a portion thereof or interest thereon or otherwise. " 

If this were a statute merely determining the limits of the jurisdiction of a 
probate court and thus providing that the county judge should have no jurisdic- 
tion to receive or pass upoii claims not filed within the eight mouths, while leaving 
an opportunity to the United States otherwise to enforce its claim, the authority 
of the State to impose such a limitation upon its probate court might be couceded. 
put if the statute, as sustained by the State court, undertakes to invalidate the 
claim of the Uniied States, so that it can not be enforced at all, because not filed 
within eight months, we think the statute in that sense transgressed the limits of 
State power. (Davis, Di ector General of Railroads, v. Corona Coal Co. , supra, ) 

Mr. Justice Story had occasion to consider the application to the Government 
of a State statute purporting to bar claims against decedent's estates in United 
States v. Hoar (2 Mason, 811). There an action was brought by the United States 
against an administrator of an estate and the defendant pleaded the general 
statute of limitatiou of iiassachusetts as to personal actions and also the par- 
ticular statute limiting suits agai»st executors and admiuistrators to four years 
after the acceptance of the trust. Mr. Justice Story thought it clear that the 
defense of these statutes of limitations could not avail. The question whether 
a further defense of plene ad&»b&istrav&t was good, that is, whether a distribu- 
tion of surplus assets after the payment of all known debts among the heirs, 
either voluntary or under a probate decree, would protect the administrator from 
suit by the United States, it was thought uot necessary to decide. Nor have we 
such a question here. 
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~c hold that the State statute in this instance requiring claims to be flied within 
eight months can not deprive the United States of its right to enforce its claim; 
that the United States still has its right of action against the administrator, cvi n 
though the probate court is to be regarded as having no jurisdiction to receive a 
claim after the expiration of the specified period. 

So far as the judgment goes beyond the question of the . jurisdiction of the 
probate court and purports to adjudge that the claim of the United States is void 
as a claim against the estate of the decedent because of failure to comply with the 
statute, the judgment is reversed. 

The cause is remanded for further proceedings not inconsistent with this 
opinion. 

It is so ordered. 
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OLF&OMARGARINZ. 
1940-97-10319 

MS. 997 

Schedule of oleomargarine produced and materials used during the month of 
31ag, 19/70, as compared u"ifh Matf, 1989. 

May, 1940. May, 1939. 

Total production of uncolored oleomargarine 

Total withdrawn tax-paid 

ingredient schedule of uncolored oleomargarine: 
Babassu oil 
Beef fat 
Coconut oil 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Lecithin 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stearine oil 
Oleo stock 
Palm oil 
Palm kernel oiL 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oiL 
Soya bean stearine 
Vitamin concentrate 

Total 

Total production of colored oleomargarine. 

Total withdrawn tax-paid 

Ingredient schedule of colored oleomargarine: 
Babassu oil 
Coconut oil 
Color 
Corn oil 
Cottonseed oil 
Cottonseed stearine 
Derivative of glycerine. 
Lecithin 
M' ilk 
Neutral lard 
Oleo oiL 
Oleo stearine. 
Oleo stock 
Palm kernel oil 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 
Vitamin concentrate 

Total 

Pounds. 
& 24, 495, 589 

24p 094, 477 

961, 032 

2, 466, 628 
48, 124 

8, 450, 271 
66, 409 
6, 828 

4, 656, 147 
493, 522 
919, 428 
309, 575 

88, 000 
89, 614 

480 

132, 828 
981, 249 

10, 200 
6, 683, 591 

1, 100 
1, 203 

25, 366, 229 

r 180, 538 

28, 168 

1, 016 
60, 124 

123 
1 

17, 487 
360 
425 

73 
34, 761 
3, 747 

18, 590 
625 

1, 449 

24 
7, 564 

63 
43, 533 

2 

184, 967 

Pounds. 
r 22, 578, 516 

22, 806, 168 

1, 320, 730 
22, 384 

2, 937, 713 
23, 695 

6, 772, 514 
53, 417 
6, 290 

4, 468, 069 
73, 577 

987, 278 
28S, 927 

73, 087 
540 

7, 543 
194, 105 
975, 501 

9, 708 
5, 526, 001 

i, iOO 

23, 741, 188 

4 120, 044 

20, 796 

2, 589 
26, 408 

101 
3 

8, 015 
780 
474 

30, 420 
3, 541 

13, 108 
1, 000 

20 
72 
48 

7, 526 
43 

42, 022 
1 

136, 263 

& Of the amount produced, 29, 744 pounds were reworked. 
r Of the amount produced, 35, 055 pounds were reworked. 
r Of the amount produced, 416 pounds were reworked. 
r Of the amount produced, 1. 824 pounds were reworked. 
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1940 — 31-10366 
II). )2H 

Schedule of oteofnargarine produced and knaterials used drrri&rg the fnontlt of 
Juste, 19~r0, as cosnpared tcitlt June, 1989. 

June, 1940. June, 1939. 

Total production of uncolored oleomargarine 

Total withdrawn tax-paid 

Ingredient schedule of uncolored oleomargarine: 
Babassu oil 
Beef fat 
Coconut oil 
Corn oil 
Cottonseed oil. 
Derivative of glycerine 
Lecithin 
hlrlk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Palm oil 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 
Soya bean stearine 
Vitamin concentrate 

TotaL 

Total production of colored oleomargarine 

Total withdrawn tax-paid 

Inwcdient schedule of colored oleomargine: 
Babascu oil 
Butter flavor 
Coconut oil 
Color 
Corn oil 
Cottonseed oil 
C ot ton seed steari ne 
Derivative of glycerine 
Lecithin 
hi ilk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 
Vitamin concentrate 

Total 

Pounds 
' 19, 570, 141 

19, 472, 721 

681, 865 

1, 416, 518 
9, 751 

7, 377, S50 
54, 274 
6, 119 

3, 757. 496 
418, 567 
S85, 355 
233, 811 

68, 825 
2, 916 

136, 755 
796, 293 

7, 687 
4, 431, 376 

600 
843 

20, 286, 901 

s 281 891 

21. 808 

873 
1 

158, 635 
196 

14, 566 
1, 470 

378 
68 

53, 851 
3, 788 

14, 940 
a 2Ã 
1, 256 

39 
12, 362 

28 
31, 978 

2 

Pounds 
s 21, 030, 442 

20, 729, 401 

1, 104, 573 
14, 530 

2, 120, 921 
21, 094 

6, 702, 2'23 

49, 408 
5, 547 

4, 093, 818 
81, r05 

997, 320 
259, 907 
114, 521 

166, 581 
919, 007 

S, 784 
5, 435, 208 

1, 194 

22, 096, 341 

r80, 150 

15, 840 

1, 768 

7, 726 
100 

1 
6, 233 

120 
303 

4 
17, 921 
3, 275 

11, 430 
338 

4 
138 

4, 440 
33 

34, 640 
1 

BS, 475 

t Of the amount produced, 28, 232 pounds were reworked. 
s Of the amount produced, 26, 028 pounds were reworked. 
s Of the amount produced, 568 pounds were reworked. ' Of the amount produced, 376 pounds were reworked. 
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1940-36-10419 
MS. 929 

Schedule of oleomargarine produced and materials used during the month of 
July, 1g$0, as compared toith July, 1ggg. 

July, 1940. July, 1939. 

Total production of uncolored oleomargarine 

Total withdrawn tax-paid 

Ingredient schedule of uncolored oleomargarine: 
Babassu oil 
Beef fat 
Coconut oil 
Corn oil. 
Cottonseed oil 
Derivative of glycerine 
L ecithin 
M' ilk 
Neutral lard 
Oleo oil. 
Oleo stearine 
Oleo stock 
Peanut oil 
San 
Soda (benzoate of) 
Soya bean oil 
Vegetable gum 
Vitamin concentrate 

Total 

Total production of colored oleomargarine 

Total withdrawn tax-paid 

Pozcszd s. 
z 21, 812, 339 

22, 044, 758 

594, 316 

1, 158, 645 

8, 515, 202 
70, 691 

6, 748 
4, 225, 008 

312, 360 
1, 109, 738 

280, 807 
95, 839 
64, 994 

875, 639 
8, 820 

5, 376, 339 
6 

974 

22, 696, 126 

z 208, 417 

21, 170 

I sands. 
s 19, 159, 532 

20, 099, 144 

1& 332, 131 
11, 900 

1, 522, 418 
18, 205 

5, 518, 396 
48, 308 

4, 880 
3, 849, 754 

109, 305 
850, 486 
244, 853 

56, 742 
186, 354 
838, 666 

7, 744 
5, 592, 062 

760 

20. 192, 964 

4 102, 674 

14, 836 

Ingredient schedule of colore 
Babassu oil 
Butter Qavor 
Coconut oil 
Color 
Cottonseed oil 
Cottonseed stearine 
Derivative of glycerine 
Lecithin 
Milk 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 
Soya flakes 
Vegetable stearine. 
Vitamin concentrate 

TotaL 

d oleomargarine: 
725 

3 
102, 616 

149 
11, 025 

630 
664 
125 

39. 251 
5, 333 

13, 282 
1, 288 

350 
17 

9, 220 
65 

25, 914 

690 
2 

211, 349 

40 

86, 943 
53 

3, 116 

255 
61 

20, 108 
2, 148 
9, 032 

875 
43 
43 

5, 561 
27 

32, 127 
550 

110, 982 

t Of the amount produced, 59, 091 pounds were reworkecL 
s Of the amount produced, 41, 065 pounds were reworked. 
s Of the amount produced, 5, 458 pounds were reworked. 
4 Of the amount produced, 348 pounds were reworked. 
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1940 — 40 — 10444 
MS. 280 

Schedule of oleomargarine produced, and materials used during the month of 
August, 19/9, as compared with August, 1989. 

August, 1940. August, 1939. 

Total production of uncolored oleomargarine 

Total withdrawn tax-paid 

Ingredient schedule of uncolored oleomargarine: 
Babassu oil 
Beef fst 
Coconut oil 
Corn oil 
Cottonseed oil 
Derivative of giycerine 
Lecithin 
M' ilk 
Neutral lard 
Oleo oil 
Oleo stearino 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Soya bean oil 
Vitamin concentrate 

TotsL 

Total production of colored oleomargarine 

Total withdrawn tsx-paid 

Ingredient schedule of colored oleomargarine: 
Babsssu oil 
Butter Qavor 
Coconut oil 
Color 
Cottonseed oil 
Cottonseed stesrine 
Derivative of glycerine 
Lecithin 
Milk 
Neutral lard 
Oleo oil 
Oleo stesrine 
Oleo stock 
Peanut oil 
Salt 
Soda (benzoate of) 
Boys bean oil 
Vitamin eoneentrste 

Total 

Pounds. 
& 21, 481, 135 

22, 476, 917 

445, 659 

1, 100, 071 

8, 259, 796 
62, 588 

7, 356 
4, 141, 356 

309, 039 
1, 102, 247 

281, 803 
95, 684 

139, 278 
849, 991 

8, 724 
5, 467, 838 

901 

22, 272, 331 

& 182, 651 

21, 202 

140 
3 

80, 360 
153 

15, 482 
840 
458 
77 

37, 758 
4, 611 

19, 407 
954 

2, 099 
35 

7, 942 
53 

29, 117 
2 

199, 491 

Pounds. 
' 21, 498, 284 

21, 192, 548 

1, 344, 719 
19, 700 

1, 728, 178 
21, 886 

6, 980, 869 
53, 687 
6, 119 

4, 292, 998 
123, 051 

1, 048, 166 
273, 608 

58, 053 
253, 954 
950, 883 

8, 844 
5, 537, 605 

1, 214 

22, 703, 534 

t 110, 169 

13, 584 

925 

34, 497 
76 

5, 317 
120 
247 
51 

21, 970 
1, 953 

11, 614 
1, 050 
1, 162 ' 

37 
6, 564 

36 
35, 653 

1 

121, 273 

t Of the amount produced, 25, 258 pounds were reworked, 
t Of the amount produced, 28, 047 pounds were reworked. 
t Of the amount produced, 52 pounds were reworked. 
4 Of the amount produced. 864 pounds were reworked 

290217' — 41 20 



1940-45 — 10481 
MS. 231 

Schedule of oleomaigarine produced and materials used during the 
Scptcmbcr, 19/0, as compared tfrtth September, 1N9. 

month of 

September, 
1940. 

September, 
1939. 

Total production of uncolored oleomargarine 

Total withdrawn tax-paid 

Ingredient schedule of uncolored oleomargarine: 
Babassu oil 
Coconut oil 
Corn oil 
Cottonseed oil 
Cottonseed stearine 
Derivative of glycerine 
Lecithin 
Margo 
Milk 
Monostearine 
Neui, ral lard 
Oleo oil 
Oleo stcarine 
Oleo stock 
Peanut oil 
San 
Soda (benzoate of) 
Soya bean oil 
Vitamin concentrate 

Total 

Total production of colored oleomargarine 

Total withdrawn tax-paid 

Ingredient schedule of colored oleomargarine: 
Babassu oil 
Butter flavor 
Coconut ofl 
Color 
Corn oil 
Cottonseed oil 
Cottonseed stearine. 
Derivative of glycerine 
Lecithin 
Milk 
Monostearine 
Neutral lard 
Oleo oil 
0 leo stearine 
Oleo stock 
Peanut oil 
Salt 
Soda (benroate of) 
Soya bean oil 
Vitamin concentrate 

Total 

Pounds. 
' 26, 327, 721 

331, 204 
1 067 159 

'889 
9, 940, 576 

61, 268 
8, 303 

593 
5, 077, 784 

18, 077 
423, 286 

1, 225, 590 
281, 880 
92, 644 

153, 366 
1, 020, 803 

9, 854 
7, 548, 595 

1, 091 

27, 262, 962 

213, 959 

25. 432 

1 
74, 647 

140 

15, 084 
60 

194 
71 

39, 906 
252 

2, 732 
14, 156 

433 
2, 169 

31 
9, 246 

57 
56, 9?5 

2 

216, 156 

Pounds. 
r 27, 996, 826 

27, 897, 887 

1, 408. 942 
3, 084, 624 

34, 830 
9, 028, 238 

9, 180 
63, 458 

7, 643 

5, 275, 388 

112, 384 
848, 002 
329, 319 

62, 822 
258, 102 

1, 190, 929 
12, 192 

7, 337, 913 
1, 379 

29, 065. 395 

s 107 675 

20, 484 

145 

28, 681 
79 

1 
6, 046 

480 
306 
67 

21, 391 

2& 711 
13, 940 

1, 568 
115 

5, 065 
39 

33, 423 
2 

114, 059 

s Of the amount produced, 16, 307 pounds were reworked. 
t& Oi' the amount produced, 13, 414 pounds were reworked. 
s Of the amount produced, 1, 640 pounds were reworked. 
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1940-49-10514 
MS. O39 

Hcttedule of oleomargarine produced and materials ttsed during tile month of 
October, 19~70, as compared totth October, 1989. 

October, 1940. October, 1939. 

Total produchon of uncolored oleomargarine 

Total withdrawn iaz-paid 

Ingredient schedule of uncolored oleomargarinet 
Babassu oil 
Coconut oil 
Corn oil 
Cottonseed oil 
Derivative of glycerine 
Lecithin 
hl ilk 
hlonostearine 
Keutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Peanut oil 
Salt. 
Soda (benzoate of) 
Sova bean oil 
Vitamin concentrate 

Total 

Total production of colored oleomargarine 

Total withdrawn tav-paid 

Pounds. 
s 29. 944, SSO 

29, 459, 381 

137, 948 
1, 331, 626 

19, 145 
11, 806, 267 

69, 477 
9. 974 

5, 505, 555 
19, 277 

422, 880 
1, 139, 195 

346, 947 
103, 390 
184. 481 

1, 122, 000 
11, 2' 

8, 621, 968 
1, 353 

30, 902, 708 

s 215, 193 

30, 102 

Pounds. 
s 23, 634, 661 

23, 650, 040 

988, 136 
2, 122, 001 

21, 711 
8, 674, 982 

57, 120 
6, 870 

4, 502, S62 

84, 348 
602, 937 
236, 212 
69, 517 

197, 034 
1, 031, 280 

9, 935 
5, 940, 916 

1, 421 

24, 547, 282 

s 150, 154 

26, 041 

Ingredient schedule of colored 
Babaasu oil 
Butter liavor 
Coconut oa 
Color 
Corn oil 
Cottonseed oil 
Cottonseed stearine 
Derivative of grcerine 
Lecithin 
Ililk 
hlono:rearine 
Neutral lard 
Oleo oil 
Oleo stearine 
Oleo stock 
Peanut oil 
Halt 
Soda (benzoate of) 
Sova bean oil 
Sova bean stearine 
Vitamin concentrate 

Total 

oleomargarine: 
50 

2 
82, 771 

201 
17 

21, 029 
480 
373 
36 

39, 679 
454 

3, 968 
3), 087 

250 
3, 500 

44 
7, 635 

133 
42, 037 

60 
2 

44, 926 
15S 
15 

13, Ms 

395 
60 

34, 843 

3. 400 
li, 161 

1, 719 
/7 

8, 729 

41, 235 

2 

166, 268 

r Of the amount produced, 36, 452 pounds were reworked. 
s Of the amount produced, 14, 379 pounds were reworked. 
s Of the amount produced, 1, 664 pounds were reworlred. 
'Of the amount produced, o, 022 pounds were reworked. 
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TOBACCO. 
1940-27-1 0311 

T. 72 

8tatement of manufactured tobacco produced, by classes, during the month of April, 
19/0, as compared unth April, 1999. 

kprll, 1940. A. pril, 1939. 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 

Total 

Pounds. 
4, 277, 764 

458, 002 
361, 940 

3, 507, 122 
16, 949, 251 

25, 554, 079 

Pounds. 
4, 075, 854 

425, 507 
324, 963 

3, 023, 411 
15, 044, 877 

22, 894, 612 

Noru. — These figures are subject to revision until published in the Commissioner's annual report. 

1940 — 31-10360 
T. 73 

Statement of manufactured tobacco produced, by cia~see, during the month of 
ttfay, 19/0, as compared with jjtay, 1989. 

Ma7, 1940. May, 1939. 

Plug 
Twist 
Fine-eut chewing 
Scrap chewing 
Smoking 

Total 

Pounds. 
4, 331, 018 

502, 688 
511, 564 

3, 539, 123 
18, 004, 434 

26, 888, 827 

Pounds 
4, 973, 571 

533, 545 
395, 198 

3, 501, 236 
17, 746, 697 

27, 150, 247 

Norz. — These figures are subject to revision until published in the Commissioner's annual report. 

1940 — 35-10402 
T. 74 

Statement of mauufactai cd tobacco produced, by classes, etuiing the month of 
Aine, 19+i0, as compared tcith Jane. 1989. 

June, 1940. June, 1939, 

Plus 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 

Pounds. 
4, 114, 862 

416, 166 
366, 896 

3, 187, 323 
16, 081, 503 

Pounds. 
4, (i 52, 401 

483, 727 
460, 748 

3, 916, 703 
17, 979, 160 

Total 24, 166, 750 27, 492, 729 

Noru. — These figures are subject tit revision until published in the Commissioner's annual report. 
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1940 — 40-10446 
T. 75 

Statement of manufactured tobacco produced, by classes, dating the uiontlt i&f 

tuty, 19/q0, as compar & d icith July, 1989. 

July, 1940. July, 1939. 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 

Total 

Pounds. 
4. 521, 480 

488, 586 
431, 679 

3, 984, 975 
17, 460, 495 

26, 887, 215 

Pounds. 
4, 293, 934 

40, 5, 001 
40(1, 288 

3, 089, 307 
15, 261, 007 

23, 449, 537 

NoTE. — These figures are subject to revision until published in the Commissioner's annual report. 

1940-44 — 10-171 
T. 76 

Statement of manufactured tobacco producer d, by classes, during the month of 
August, 19/0, as rout pared with rf ugust, 1989. 

August, 1940. August, 1939. 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 

Total 

Pounds. 
4, 224, 716 

496, 657 
456, 416 

3 806' 7orl 
16, 948, 679 

25, 933, 219 

Poundk. 
5, 152, 871 

559, 543 
407, 821 

4, 345, 762 
19. 356, 896 

29, 822, 893 

NOTE. — These figurcs are subject to revision until published in tbe Commissioner's annual report. 

1 940-49 — 1 0 5 1 3 
T. 77 

Statement of manufactured tobacco produced, by classes, during the montlt of 
September, '191&0, as compared with September, 1909. 

September, 
1940. 

September, 
1939. 

Plug 
Twist 
Fine-cut che~ing 
Scrap chewing 
Smoking 

Total 

Pounds. 
4, 145, 011 

469, 889 
398, 413 

3, 524, 595 
17, 762, 417 

26, 300, 325 

Pounds. 
4, 470, 588 

481, 926 
348, 371 

3, 521, 475 
17, 503, 308 

26, 325, 668 

NOTE. — These figures are subject to revision until published in the Commissioner's annual report, 
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1940-53-10545 
T. 78 

Statement of monufactured tobacco produced, by classes, during the month of 
October, 19/0, as compared toith October, 1M9. 

October, 1940. October, 1939. 

Plug 
Twist 
Fine-cut chewing 
Scrap chewing 
Smoking 

Total 

Pounds. 
4, 194, 890 

536, 246 
443, 166 

4, 009, 057 
21, 949, 933 

81, 133, 292 

Pounds. 
4, 369, 593 

518, 382 
373, 467 

3, 827, 380 
19, 659, 708 

28, 748, 530 

Norz. — These figures are subject to revision until published in the Commissioner's annual report. 



LEGISLATION. 

REVEXVE A. CT OF 1940. 
1940 — 28-10321 

PUBLIC, XO. 656, SEVENTY-SIXTH CONGRESS. (CHAPTER 419, THIRD 
SESSION [H. R. 10089]. ) 

An Act To provide for the expenses of national preparedness by 
raising reveuue and issuing bonds, to provide a method for paying 
for such bonds, aud for other purposes. 

Be it enacted by the Senate and, House of Representatives of the U»ited 
States of d&nericn in Congress esse&nbied, 

TITLE I 
Sxc. 1. SHoar Trrzz. 

This Act may be cited as the Revenue Act of 1940. 
SEc. 2. «8I svzx oz Izmvtor ALS. 

Section 12(b) of the Interual Revenue Code is amended to read as folio~a: 
"(b) R~rss oe SI Rrxz. — There shall be levied, collected, and paid for each 

taxable vear upon the surtax net income of every individual a surtax as follows: 
"Lpon a surtax net iucome of 84, 000 there shall be no surtax; upon surtaz 

net incomes in ezce of 84, 000 and not in excess of $6, 000, 4 per centum of 
such excess. 

"8iO upon;urtaz net incomes of 86, 000; and upon surtax net incomes in 
excess of 86s?00 and not in excess of iS, O(IO. 6 per centum in addition of such 
excess. 

"82&»l upon surtax uet incomes of 88. 000; and upon surtax net incomes in 
excess of 8i, &?Ot& aud uot in excess of 810, 000, 8 per centura in addition of such 
excess. 

"8860 upon . . urtaz net incomes of 810, 000; and upon surtax net iucomes in 
excess of 810, 000 and not in excess of 812, 000, 10 per ceutum in addition of 
such excess. 

"8560 upon «urtaz net iucomes of 812, 000; and upon surtax net incomes in 
excess of il". 000 aud not in excess of 814, 000, 12 per centum in addition of 
such excess. 

"8800 upon surtax net incomes of $14. 000; and upon surtax net incomes in 
crees. of 814. 000 and not in excess of 81(l, 000, 15 per centum in addition of 
such ezces. . 

"81, 100 up&u& surtax net incomes of 816, 000: and upon surtax net incomes in 
excess of i16, 000 and not in excess of 818. 000, 18 per centum in addition of 
such excess. ' $1, 400 up&&u surtax net incomes of 81S, OOO; and upon surtax net incomes in 
excess of ilia&00 and not in excess of 8"0. 000, 21 per ceutum in addition of 
such ezce:s. 

"81, 880 upon surtax net incomes of 82&?, 000; and upon surtax net incomes in 
excess of 820, 000 aud not in excess of 822, 000, 24 per centum in addition of 
such excess. 

"82. 860 upon surtax net iucorues of 822. 000; and upon surtax net incorues in 
excess of $22, 000 and not in excess of 826, &?&?0, 27 per centum in additiou of 
such ezces=. 

"88. 440 upon surtax net incomes of $26. 000; and upon surtax net incomes in 
excess of 826, 000 and not in excess of $82, 000, 80 per centum in addition of 
such ezces;. 

"85, 240 upon surtax net incomes of 882, 000; and upon surtax net incomes in 
excess of 882, 000 and not in excess of 888, 000, 88 per centum in addition of 
such excess. 

"87, 220 upon surtax net incomes of «888, 000; and upon surtax uet incomes in 
excess of 888, 000 aud not in excess of i44, 000, 86 per centum in addition of 
such excess. 

"$9, 880 upon surtax net incomes of 844, 000; and upou surtax net incomes iu 
excess of 844, 000 and not in excess of 850, 000, 40 per centum in additiou of 
such excess. 

"811, 780 upon surtaz net incomes of 850. 000; and upon surtax uet iucomes iu 
excess of $50, 000 and not in excess of 860, 000, 44 per centum in addition of 
such ezcess. 

(447) 



"$16, 180 upon surtax net incomes of $60, 000; and upon surtax net incomes in 
excess of $60, 000 and not in excess of $70, 000, 47 per centum in addition of 
such excess. 

"$20, 880 upon surtax net incomes of $70, 000; and upon surtax net incomes in 
excess of $70, 000 and not in excess of $80, 000, 50 yer centum in addition of 
such excess. 

"$25, 880 upon surtax net incomes of $80, 000; and upon surtax net incomes in 
excess of $80, 000 and not in excess of $90, 000, 58 per centum in addition of 
such excess. 

"$81, 180 upon surtax net incomes of $90, 000; and upon surtax net incomes in 
excess of $90, 000 and not in excess of $100, 000, 56 per centum in addition of 
such excess. 

"$86, 780 upon surtax net incomes of $100, 000; and upon surtax net incomes in 
excess of $100, 000 and not in excess of $150, 000, 58 per centum in addition of 
such excess. 

"$65, 780 upon surtax net incomes of $150, 000; and upon surtax net incomes in 
excess of $150, 000 and not in excess of $200, 000, 60 per centum in addition of 
such excess. 

"$95, 780 upon surtax net incomes of $200, 000; and upon surtax net incomes in 
excess of $200, 000 and not in excess of $250, 000, 62 per centum in addition of 
such excess. 

"$126, 780 upon surtax net incomes of $250, 000; and upon surtax net incomes 
in excess of $250, 000 and not in excess of $800, 000, 64 per centum in addition 
of such excess. 

"$158, 780 upon surtax net incomes of $800, 000; and upon surtax net incomes 
in excess of $800, 000 and not in excess of $400, 000, 66 per centum in addition 
of such excess. 

"$224, 780 upon surtax net Incomes of $400, 000; and upon surtax net mcomes 
in excess of $400, 000 and not in excess of $500, 000, 68 per centum in addition 
of such excess. 

"$292, 780 upon surtax net incomes of $500, 000; and upon surtax net incomes 
in excess of $500, 000 and not in excess of $750, 000, 70 per centum in addition of 
such excess. 

"$467, 780 upon surtax net incomes of $750, 000; and upon surtax net incomes 
in excess of $750, 000 and not in excess of $1, 000, 000, 72 per centum in addition 
of such excess. 

"$647, 780 upon surtax net incomes of $1, 000, 000; and upon surtax net incomes 
in excess of $1, 000, 000 and not in excess of $2, 000, 000, 78 per centum in addition 
of such excess. 

"$1, 877, 780 upon surtax net incomes of $2, 000, 000; and uyon surtax net 
incomes in excess of $2, 000, 000 and not in excess of $5, 000, 000, 74 per centum in 
addition of such excess. " $8, 597, 780 upon surtax net incomes of $5, 000, 000; and upon' surtax net 
incomes in excess of $5, 000, 000, 75 per centum in addition of such excess. " 
SEC. B. CoRPCRATION TAx. 

(a) TAx ov CCR- ORATICNs IN GENERAL. — Section 18(b) of the Internal Reve- 
nue Code is amended to read as follows: 

"(b) IMPosITI0N oF TAx. — There shall be levied, collected, and paid for each 
taxable year upon the uormal-tax net income of every corporation the normal- 
tax net income of which is more than $25, 000 (except a corporation subject to 
the tax imposed by section 14, section 231(a), Supplement G, or Suyplement Q) whichever of the following taxes is the lesser: 

"(1) GENI. RAL RT LE. — A tax of 19 per centum of the normal-tax net 
lncolne; or 

"(2) ALTERNATIvE TAX (coRPCRATICNs wITH N0RMAL-TAX NET INcoME 
sIICIrrlv MORE 1HAN S2s, ooo). — A tax of $8, 775, plus 88 per centum of the 
amount of the normal-tax net income in excess of $25, 000. " 

(b) TAX ON SPEcIAL CI. AssEs or CORPORATICNs. — Sections 14 (b) and (c) (1) of 
the Internal Revenue Code are amended to read as follows: 

"(b ) CCRPCRAIICNs WITH NCRMAL-TAx NET INcoMEs CF NCT MCRE THAN 
$25, 000. — If the normal-tax net income of the corporation is not more than 
$25, 000, and if the corporation does not come within one of the classes specified 
iu subsection (c), (d), or (e) of this section, the tax shall be as follows: 

"Upon normal-tax net incomes not in excess of $5, 000, 181@ per centum. "$675 upon normal-tax net incomes of $5, 000, and upon normal-tax net 
incomes in excess of $5, 000 and not in excess of $20, 000, 15 per centum iu 
addition of such excess. 
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"$2, 925 upon normal-tax net incomes of $20, 000, and upon normal-tax net 
i»comes in excess of $20, 000, 17 per centum in addition of. such excess. 
c ) FCREIGN CGRPCRATIGNS. — " (1) In the case of a foreign corporation engaged in trade or business 

within the United States or having an oflice or place of business therein, 
the tax shall be an amount equal to 19 per centum of the normal-tax net 
income, regardless of the amount thereof. " 

(c) TAx oN No~kksIDENT FGREIGN CCRPORATIGN8. — Section 231(a) (1) of the 
Internal Revenue Code is amended by striking out "except that in the case of 
dividends the rate shall be 10 per centum, and" and by striking out "of 10 per 
centum ". 

(d) TAX oN MUTUAL INVKGTMENT CGMPANIEs. — Section 362(b) of the Internal 
Revenue Code is amended to read as follows: 

"(b) IMPosITIoN oF TAx. — There shall be levied, collected, and paid for each 
taxable year upon the Supplement Q net income of every mutual investment 
company a tax equal to 19 per centum of the amount thereof. " 
SEO. 4. TAx oN NGNRESIDENT ALIEN INDIVIDUAL8. 

(a) TAx IN GENERAL. — Section 211(a) (1) (A) of the Internal Revenue Code 
(relating to tax on nonresident alien individuals not engaged in trade or busi- 
ness within the United States and not having an oiiice or place of business 
therein) is amended by striking out "10 per centum" and inserting in lieu 
thereof "15 per centum ". 

(b) AGGREGATE REcEIPT8 MGRE THAN $24, 000. — Section 211(a) (2) of the Inter- 
ns. l Revenue Code is amended to read as follows: 

"(2) AGGREGATE MCBE THAN 824, 000. — The tax imposed by paragraph (1) 
shall not apply to any individual if the aggregate amount received during 
the taxable year from the sources therein speciiled is more than $24, 000. " 

(c) TAx WHERE Gkoss INcoME oF MGRE THAN $24, 000. — Section 211(c) of the 
Internal Revenue Code (relating to tax on certain nonresident alien individuals) 
is amended by striking out "$21, 600" wherever occurring therein and inserting 
in lieu thereof "$24, 000"; and by striking out "10 per centum" and inserting 
in lieu thereof "15 per centum", 
SEc. 5. WITHHCLDING oF TAx AT SGURcE. 

(a) Section 143 of the Internal Revenue Code is amended by striking out "10 
per centum" wherever occurring therein and inserting in lieu thereof "15 per 
centum ". 

(b) Section 144 of the Internal Revenue Code is amended by striking out 
"except that in the case of dividends the rate shall be 10 per centum, and" 
and by striking out "of 10 per centum ". 

(c) The amendments made by this section shall take eifect on June 26, 1940. 
SEO. 6. PEBsoNAL EREMPTIGN. 

(a) Section 25(b) (1) of the Internal Revenue Code is amended to read as 
follows: 

"(1) PERSGNAL EEEMPrroN. — In the case of a single person or a married 
person not living with husband or wife, a personal exemption of $800; or 
in the case of the head of a family or a married person living with husband 
or wife, a personal exemption of $2, 000. A husband and wife living together 
shall receive but one personal exemption. The amount of such personal 
exemption shall be $2, 000. If such husband and wife make separate returns, 
the personal exemption may be taken by either or divided between them, " 

(b) Section 214 of the Internal Revenue Code (relating to personal exemp 
tion of nonresident alien individuals) is amended by striking out "$1, 000" and 
inserting in lieu thereof "$800". 

(c) Section 251(f) of the Internal Revenue Code (relating to personal 
exemption of citizens entitled to bene(its of section 251) is amended by striking 
out " $1, 000" and inserting in lieu thereof " $800 ". 
SEc. 7. RETURNs GF INcoME TAx. 

( a ) INDIvmUAI, RFTURNs. — Section 51 ( a ) of the Internal Revenue Code is 
amended to read as follows: 

"(a) REGUIREMENT. — The following individuals shall each make under oath 
a return stating speciiically the items of his gross income and the deductions 
and credits allowed under this chapter and such other information for the 
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purpose of carrying out the provisions of this chapter as the Commissioner with 
the approval of the Secretary may by regulations prescribe— 

"(1) Every individual who is single or who is married but not living 
with husband or wife, if having a gross income for the taxable year of 
$800 or over. 

"(2) Every individual who is married and living with husband or wife, 
if no joint return is made under subsection (b) and if— 

"(A) Such individual has for the taxable year a gross income of 
$2, 000 or over, and the other spouse has no gross income; or 

"(8) Such individual and his spouse each has for the taxable year 
a gross income and the aggregate gross income is $2, 000 or over. " 

(b) FmUCIARF RETURNs. — Section 142(a) of the Internal Revenue Code is 
amended to read as follows: 

"(a) REqUIREMENT or RETURN. — Every fiduciary (except a receiver appointed 
by authority of law in possession of part only of the property of an individual) 
shall make under oath a return for any of the following individuals, estates, or 
trusts for which he acts, stating specifically the items of gross iucome thereof 
and the deductions and credits allowed under this chapter and such other infor- 
mation for the purpose of carrying out the provisions of this chapter as the 
Commissioner with the approval of the Secretary may by regulations prescribe— 

"(1) Every individual having a gross income for the ta~able year of 
$800 or over, if single, or if married and not living with husband or wife; 

"(2) Every individual having a gross income for the ta~able year of 
$2, 000 or over, if married and living with husband or wife; 

"(8) Every estate the gross income of which for the taxable year is 
$800 or over; 

"(4) Every trust the net income of which for the taxable year is $100 
or over, or the gross income of which for the taxable year is $800 or over, 
regardless of the amount of the net income; and 

"(5) Every estate or trust of which any beneficiary is a nonresident 
alien. " 

(c) INFoRMATIoN RETURNs. — Section 147(a) of the Internal Revenue Code 
(relating to information at the source) is amended by striking out "$1, 000" 
wherever occurring therein and inserting in lieu thereof "$800 ". 
SEC. 8. TREATx ORLIGATIoNs. 

No amendment made by this title shall apply in any case where its application 
would be coutrary to any treaty obligation of the United States. 
SEc. 9. TAxARLE YEARS To WIIIcH APPLIOARLE. 

The amendments made by this title, except the amendments made by sec- 
tion 5, shall be applicable only with respect to taxable years beginning after 
December 81, 1989. 

TITLE II, 
SEc. 201. INcoME TAx. 

Chapter 1 of the Internal Revenue Code is amended by inserting after section 
14 the following new section: 
"SEO. 15. DEFENGE TAx FGR EIvE Yz~ss. 

"In the case of any taxpayer, the amount of tax under this chapter for any 
taxable year beginning after December 81, 1989, and before January 1, 1945, 
shall be 10 per centum greater than the amount of tax computed without regard 
to this section. In no case shall the effect of this section be to increase the 
tax computed without regard to this section by more than 10 per centum of 
the amount by Ivhich the net income exceeds such tax. For the purposes of 
this section, the tax computed without regard to this section shall be such tax 
before the application of the credit provided in section 81 (' foreign tax credit '), 
and the credit provided in section 82 (taxes withheld at the source). " 
SEC. 202. RATES OF WITHHOLDING. 

Section 148 of the Internal Revenue Code is amended by inserting at the end 
thereof the following new subsection: 

"(h) BATEs UNTIL JANUARY 1945. — Vor the period after June 25, 1940, and 
before January 1, 1945, the rate provided in this section and section 144, of 15 
per centum shall be 16% per centum. This subsection or section 15 shall not 
apply in any case where its operation would be contrary to any treaty obliga- 
tion of the United States, nor to a resident of, or a corporation organized under 
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the laws of, a contiguous country so long as there is in effect with such country 
a treaty, ratified prior to August 26, 1987, relating to rates of income tax. " 
Szo. 208. PERSONm HGLRING CQMPANIEs. 

Section 500 of the Internal Revenue Code is amended by inserting "(a) GEN~ Rmz. —" before the first paragraph and inserting at the end 
thereof the following new subsection: 

"(b) DEFENSE T~ FGR FIVE YEARs. — In the case of every personal holding 
company, the amount of surtax under this subchapter for any taxable year 
beginning after December 81, 1989, and before January 1, 1945, shall be 10 per 
centum greater than the amount of surtax computed without regard to this 
subsection. " 
Szo. 204. ExcESS-PROFirs Txx. 

Section 600 of the Internal Revenue Code is amended by inserting "(a) 
GENER~ RIILE. —" before the first paragraph and by inserting at the end of 
such section the following new subsection I 

"(b) DEFENsE Tax FoR Frvz YEAS. — In the case of any taxpayer, the 
amount of tax payable under this section for any income-tax taxable year ending 
after June 80, 1940, and before July 1, 1945, shall be 10 per centum greater 
than the amount of tax which would be payable if computed without regard 
to this subsection. " 
SEo. 205. C~PITm STooK T~. 

Section 1200 of the Internal Revenue Code is amended by inserttng at the 
end thereof the following new subsection i 

"(c) DEFENsz Tax Foz Frvz YEIuis. — For the year ending June 80, 1940, and 
for the four succeeding years ending June 80. the rates provided in subsections 
(a) and (b) shall be $1. 10 in lieu of $1. ' 
SEc. 206. ESTATE Txx. 

Chapter 8 of the Internal Revenue Code is amended by inserting at the end 
thereof the following new subchapter i 

"SIIROH~rza C — DEFENSE Tax Fon FIvz YEI Rs. 
"Szc. 951. DEFENsE Tax Foz Frvz Y~s. 

"In the case of a decedent dying after the date of the enactment of the 
Revenue Act of 1940 and before the expiration of five years after such date, 
the total amount of tax payable under this chapter shall be 10 per centum 
greater than the amount of tax which would be pavable if computed without 
regard to this section. For the purposes of this section, the tax computed 
without regard to this section shall be such tax after the application of the 
credits provided for in section 818 and section 986. " 
Szo. 207. GIFT Tax. 

Section 1001 of the Internal Revenue Code is amended by adding at the end 
thereof the following new subsection: 

"(d) DEI'ENsE Tax Foz 1940 — 1945. — Despite the provisions of subsection (a)— 
"(1) The tax for each of the calendar years 1941 to 1945, both inclusive, 

shall be an amount equal to the excess of— 
"(A) 110 per centum of a tax, computed in accordance with the 

Rate Schedule hereinbefore set forth, on the aggregate sum of the net 
gifts for such calendar year and for each of the preceding calendar 
years, over 

"(B) 110 per centum of a tax, computed in accordance with the said 
Rate Schedule, on the aggregate sum of the net gifts for each of the 
preceding calendar years. 

"(2) The tax for the calendar year 1940 shall be the sum of (A) the 
tax computed under subsection (a), plus (B) an amount which bears 
the same ratio to 10 per centum of the tax so computed as the amount 
of gifts made after the date of the enactment of the Revenue Act of 1940 
bears to the total amount of gifts made during the vear. For the pur- 
poses of this paragraph, the term 'gifts' does not include gifts which, 
under section 1008(b) (2), are not to be included in computing the total 
amount of gifts made during the calendar year 1940, or gifts which, in 
the case of a citizen or resident, are allowed as a deduction by section 
1004(a) (2), or gifts which, in the case of a nonresident not a citizen of the 
United States, are allowed as a deduction by section 1004(b). " 
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SEc. 208. TAX oN TRANBFERs To Avom Izco&fz TAx. 
Section 1250 of the Internal Revenue Code is amended by inserting "(a) 

GENERAL. RUIE. —" before the first paragraph and inserting at the end thereof the 
following new subsection: 

"(b) DEFzvsz TAx FQR Fivz YEARS. — In the ease of any transfer during the 
period after the date of the enactment of the Revenue Act of 1940 and before 
July 1, 1945, the rate provided in subsection (a) shall be 271/2 per centum in lieu 
of 25 per centum. " 
SEC. 209. C0NTINUATIoN oF ExcIsz TAxzs. 

Sections 1801, 1802, 8408(f) (1), 8452, 8460(a), 8405, 8481(b), and 8482 of the 
Internal Revenue Code are amended by striking out "1941" wherever appearing 
therein and inserting in lieu thereof "1945 ". 
Szc. 210. MIBCEIMANzovs Excrszs. 

The Internal Revenue Code is amended by inserting at the end of chapter 
9 the following new chapter: 

"CHAPTER 9A — DEFENSE TAX FOR FIVE YEA. RS. 

"Szc. 1050. DzFENsE TAx Foz FrvE YEARs. 
"(a) In lieu of the rates of tax specified in such of the sections of this 

title as are set forth in the following table, the ra. tes applicable with respect 
to the period after June 80, 1940, and before July 1, 1945, shall be the rates set 
forth ader the heading ' Defense-Tax Rate ': 

" Section. Description of tax. Old rate. Defense-tsx rate. 

1700(b) 
1700(c) 
1700(e) 
1710(a)(1) 
1710(a)(2) 
1801 
1802(s) 
1802(a) 
1802(b) 
1802(b) 
1804 
1806 
1806 
1806 
1850(a) 
2700(a) 
3250(a)(1) 
3250(b) 
3250(c) 
3250(c) 
3250(li) 
3250(e) 
3250(e)(3) 
3250 (f) (1) 
3250(f) (1) 
3250(j) 
3250(j) 
3400(1) 
3400(2) 
3401 
3403(a) 
3403(b) 
3403(c) 
3404 
3405 
3407 
3409 
3411 
3412 
3413 
3460(a) (1), (2), anu 

(3). 
3481(a) 
3482 

Box seats 
Bales outside box office 
Cabaret 
Dues 
Initiation fees 
Corporate securities 
Capital stock issues 
Capital stock issues 
Capital stock transfers 
Capital stock transfers 
Insurance policies 
Passage tickets 
Passage tickets 
Passage tickets 
Safe-deposit boxes 
Pistols and revolvers 
Wholesalers in liquor 
Retailers in liquor = 
Brewers 
Brewers 
Wholesalers in malt liquors . 
Retailers 
Special cases 
Rectifiers 
Rectifiers 
Stills 
Stills 
Tires 
Tubes 
Toilet preparations 
Automobile truck chassis, etc 
Automobiles, etc 
Parts 
Radios 
Mechanical refrigerators 
Firearms 
Matches 
Electrical energy 
Gasoline 
Lubricating oils 
Transportation of oil 

Transfer of bonds 
Conveyances 

10 percent 
10 percent 
1)4 cents 
10 percent 
10 percent 
10 cents 
10 cents 
2 cerlts 
4 cents 
5 cents. 
3 cents 
$1 
$3 
$5 
10 percent 
10 percent 
$100 
$25 
$100 
$50 
$50 
$20 
$2 
$200 
$100 
$50 
$20 
2)4 cents 
4 cents 
10 percent 
2 percent 
3 percent 
2 percent 
5 percent 
6 percent 
10 percent 
6 cents 
3 percent 
1 cent 
4 cents 
4 percent 

4 cents 
50 cents 

11 percent. 
11 percent. 
2 cents. 
11 percent. 
11 percent. 
11 cents. 
11 cents. 
8 cents. 
5 cents. 
6 sents. 
4 cents. 
$1. 10. 
$3. 30. 
$5. 50. 
11 percent. 
11 percem. 
$110. 
$27. 50. 
$110. 
$55. 

o. 
$22. 
$2. 31. 
$220. 
$110. 
$55. 
$22. 
2g cents. 
4/s cents. 
11 percent. 
2' percent. 
8) I percent. 
2g percent. 
5Q percent. 
5', 4 percent. 
11 percent. 
5Vx cents. 
3)4 percent. 
1)4 cents. 
4l cents. 
4A percent 

5 cents. 
65 cents. 

"(b) In the applica. tion of section 8441(e) to the articles with respect to which 
the rate of tax is increased by this section, where the lease, contract of sale, or 
conditional sale, and delivery thereunder, was made before July 1, 1940, the total 
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tax referred to in such section shall be the tax at the rate in force on June 80, 
1940, and not at the increased rate. " 
Szc. 211. AOMrssroNs TAx. 

Section 1700(a) (1) of the Internal Revenue Code is amended by striking out 
"until Julv 1, 1941, is less than 41 cents" and inserting in lieu thereof "until 
July 1, 1940, is less than 41 cents, and after June 80, 1940, and before July 1, 
1945, is less than 21 cents" and by striking out "is less than 41 cents, until 
July 1, 1941" and inserting in lieu thereof "is less than 41 cents until Julv 1, 
1940, and is less than 21 cents after June 30, 1940, and before July 1, 1945 ". 
Szo. 212. C10ARzlazs. 

Subchapter A of chapter 15 of the Internal Revenue Code is amended by insert- 
ing at the end thereof the following new sectious: 
"Szo. 2001. Dzrzzsz TAx Foa Ffvz YEARS. 

"In lieu of the rates of tax specified in section 2000(c) (2), the rates of tax for 
the period after Juue 30, 1940, and before July 1, 1945, shall be $3. 25 and 37. 80, 
respectively. 
"Szo. 2005. Ff, oon Sroczs TAx. 

"(a) FfooR Srocxs TAx. — Upon cigarettes subject to tax under section 
200(c) (2) which on July 1, 1940, are held by any person for sale, there shall 
be levied, assessed, collected, and paid a floor stocks tax at a rate equal to the 
increase in rates of tax made applicable to such articles by section 2004. 

"(b) Rzroaivs. — Every person required by this section to pay any floor stocks 
tax shall, on or before August 1, 1940, under such regulations as the Commis- 
sioner with the approval of the Secretary shall prescribe, make a return and 
pay such tax, except that in the case of articles held by manufacturers and 
importers the Commissioner may collect the tax with respect to all or part of 
such articles by means of stamp rather than return, and in such case may make 
an assessment against such manufacturer or importer having tobacco tax stamps 
on hand July 1, 1940, for the difference between the amount paid for such stamps 
aud the increased rates specified in section 2004. 

"(c) LAws APPrraARLE. — All provisions of law, including penalties, applicable 
in respect of the taxes imposed by section 2000 shall, insofar as applicable and 
not inconsistent with this section, be applicable with respect to the fioor stocks 
tax imposed by subsection (a). " 
SEo. 218. DrsraLEO SPntITS. 

(a) Section 2800 of the Internal Revenue Code is amended by inserting at the 
end thereof the following new subsections: 

"(g) DEEExsE TAx Eoa Frvz YEARS. — In lieu of the rates of tax specified in such 
of the sections of this title as are set forth in the following table, the rates 
applicable with respect to the period after June 80, 1940, and before July 1, 1945, 
shall be the rates set forth under the heading ' Defense-Tax Rate ': 

" Section. Desoription of tax. Old rate. Defense-tax rate, 

2800(al(1) 
2800(a)(1) 
2800(a)(3) 

Distilled spirits generally $2. 25 
Brandy $2 
Imported perfumes $2. 25 

$3. 
$2. 75. 
$3. 

"(h) FLooR STocKs TAx. 
"(1) Upon all distilled spirits produced in or imported into the United 

States upon which the internal-revenue tax imposed by law has been paid, 
and which on July 1, 1940, are held and intended for sale or for use in the 
manufacture or production of any article intended for sale, there shall be lev- 
ied, assessed, collected, and paid a floor stocks tax of 75 cents on each proof- 
gallon, and a proportionate tax at a like rate on all fractional parts of such 
proof-gallon. The tax imposed by this subsection shall not apply to one 
hundred wine gallons of the retail stocks of distilled spirits held by a per- 
son on premises as to which such person has incurred occupational tax as a 
retail dealer in liquors for the period beginning on July 1, 1940, and as to 
which no other occupational tax with respect to dealing in distilled spirits 
has been incurred by such person for a period beginning on such date. 
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"(2) Every person required by this subsection to pay any fioor stocks 
tax shall, on or before August 1, 1940, under such regulations as the Com- 
missioner, with the approval of the Secretary, shall prescribe, make a re- 
turn and pay such tax. Payment of the tax shown to be due may be 
extended to a date not later than February 1, 1941, upon the filing of a 
bond for payment thereof in such form and amount and with such surety 
or sureties as the Commissioner, with the approval of the Secretary, may 
prescribe. Every retail dealer in liquors (even though not liable to pay 
such tax) shall make the return required by this paragraph. 

"(8) All provisions of law, including penalties, applicable in respect of 
internal-revenue taxes on distilled spirits shall, insofar as applicable and 
not inconsistent with this subsection, be applicable in respect of the floor 
stocks tax imposed hereunder. " 

(b) The third paragraph of section 2887 of the Internal Revenue Code (re- 
lating to drawback on distilled. spirits) is amended by striking out "but shall 
not exceed a rate of $2. 25 (or, in the ease of brandy, $2)" and inserting 
in lieu thereof "but shall not exceed a rate of $8 (or, in the case of brandy, 
$2. 75) ". 
Szc. 214. WINEs AND FERMENTED MALT LIQUoRs. 

Chapter 20 of the Internal Revenue Code is amended by inserting at the end 
thereof the following new subchapter: 

"SUROHAPTER F — DEFENSE TAx FOR FIvz YEARS. 

"Szc. 8190. DEPENsz TAX FOR FIvE YEARS. 
"In lieu of the rates of tax specified in such of the sections of this title. as 

are set forth in the following table, the rates applicable with respect to the 
period afi. er June 80, 1940, and before July 1, 1984, shall be the rates set forth 
under the heading ' Defense-tax rate ': 

" Section. Description of tax. Old rate. Defense-tax rate. 

3030(a)(1)(A) 
3030(a)(1)(A) 
3030(a) (1) (A) - -- —- 
303O(a)(2) 
3030(a)(2) 
3030(a)(2) 
3150(a)--- — --- — —— 

StiH wines 
Still wines 
Still wines 
Sparkling wines 
Sparkling wines 
Liqueurs, cordials, etc 
Fermented malt liquors 

5 cents 
15 cents 
25 cents 
2Vs cents 
IVs cents 
IVs cents 
3 

6 cents. 
18 cents, 
30 cents. 
3 cents. 
1&Q cents. 
1Vs cents. 
36. 

" SEO. 8191. FLOCR STocKs TAx oN FERMENTED MALT LIQUoss. 
"(a) FDMR SIoczs TAx. — Upon all fermented malt liquors upon which the 

internal-revenue tax imposed by law has been paid, and which on July 1, 1940, 
are beld by any person and intended for sale there shall be levied, assessed, 
collected, and paid a fioor stocks tax at a rate equal to the increase in rate of 
tax made applicable to such articles by section 8190. The t imposed by this 
subsection shall not apply to the retail stocks of fermented malt liquors held 
by a person on premises a. s to which such person has incurred occupational 
tax as a retail dealer in liquors or a retail dealer in malt liquors for the period 
beginning on July 1, 1940, and as to which no other occupational tax with 
respect to dealing in distilled spirits, wines, or malt liquors, has been incurred 
by such person for a period beginning on such date. 

"(b) RzrURNs. — Every person required by subsection (a) to pay any floor 
stocks tax shall, on or before August 1, 1940, under such regulations as the 
Commissioner with the approval of the Secretary shall prescribe, make a 
return and pay such tax. Payment of the tax shown to be due may be extended 
to a date not later than February 1, 1941, upon the filing of a bond for pay- 
ment thereof in such form and amount and with such surety or sureties as the 
Commissioner, with the approval of the Secretary, may prescribe. 

"(c) LAws APPLIOABLE. — All provisions of law, including penalties, applicable 
in respect of the taxes imposed by section 8150(a) shall, insofar as applicable 
and not inconsistent with this subsection, be applicable with respect to the 
fioor stocks tax imposed by subsection (a). " 
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SEc. 215. PLAYING CARDs. 
Section 1807 of the Internal Revenue Code is amended by inserting "(a) 

GENERAL. ROLE. —" before the first paragraph and inserting at the end thereof 
the following new subsection: 

"(b) DEFENsE TAx FoR FIvE YKARs. — In lieu of the rate of tax specified in 
subsection (a), the rate of tax for the period after June 30, 1940, and before 
July 1, 1945, shall be 11 cents. " 
SEo. 216. CREDrrs oN TAX oN AUTOMQRILEs, ETO. 

Section 8408(e) of the Internal Revenue Code is amended by. adding at the 
end thereof the following new sentence: "With respect to the period after 
June 80, 1940, and before July I, 194, 'i, the rates of the credits above provided 
shall, in lieu of 2 per centum and 3 per centum, be 2~@ per centum and 8~/z 

per centum, respectively. " 
TITLE III, 

SEO. 801. The Secretary of the Treasury shall, as soon as practicable after 
the end of each quarter, determine the additional amount of taxes collected at- 
tributable to the increases in taxes made, and to the ffoor stocks taxes imposed, 
by the amendments to the Internal Revenue Code in Title II of this Act (not 
including the amount of taxes attributable solely to section 209 and not 
including any amount collected under section 1700(a) (1) of the Internal 
Revenue Code attributable to a basic admission charge of more than 40 cents), 
and the amounts so determined shall be set aside as a special fund which shall 
be available only for the retirement of any of the obligations issued pursuant to 
the authority contained in section 21(b) of the Second Liberty Bond Act, as 
amended. If at any time the amounts in the fund are not sufficient for such 
purpose, the Secretary of the Treasury is authorized and directed to transfer to 
the fund moneys out of the general fund of the Treasury. Any amounts in 
the special fund not necessary for the retirement of such obligations shall be 
deposited in the general fund of the Treasury. 

SEO. 802. Section 21 of the Second Liberty Bond Act, as amended, is hereby 
further amended by inserting "(a)" after "21. " and by adding at the end 
of such section a new paragraph as follows: 

"(b) In addition to the amount authorized by the preceding paragraph of this 
section, any obligations authorized by sections 5 and 18 of this Act, as amended, 
not to exceed in the aggregate $4, 000, 000, 000 outstanding at any one time, less 
any retirements made from the special fund made available under section 801 
of the Revenue Act oi' 1940, may be issued under said sections to provide the 
Treasury with funds to meet any expenditures made, after June 80, 1940, for 
the national defense, or to reimburse the general fund of the Treasury therefor. 
Any such obligations so issued shall be designated ' National Defense Series '. " 

TITLE IV. 

SEO. 401. Section 205 of the Public Salary Tax Act of 1989 is amended bv 
adding at the end thereof a new sentence to read as follows: "If the amount 
of the deficiency in income tax for any taxable year beginning before January 1, 
1939, attributable to compensation paid indirectly by the United States, or any 
agency or instrumentality thereof, for personal service as an officer or employee 
of a State, or any political subdivision thereof, or any agency or instrumen- 
tality of any of the foregoing, is paid on or before March 15, 1941, then with 
respect to failure to pay such amount or make return of such compensation: 
(a) No criminal penalty shall apply; and (b) the additions to tax provide(i in 
sections 291 and 298 of the Internal Revenue Code shall not apply. " 

Approved, June 25, 1940, 11. 45 a. m. , E. S. T. 
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SECOND REVENUE ACT OF 1940. 

1940-44-10470 
PUI3LIC, NO. 801, SEVENTY-SIXTH CONGRESS. (CIIAPTER 75, THIRD 

SESSION [H. R. 10418]. ) 

An Aet To provide revenue, and for other purposes. 

Be it enacted by the Senate and II'oass of Representatives of Ne l7nited, States 
of America in Congress assembled, , That this Act may be cited as the "Second 
Revenue Act of 1940". 

TITLE I — CORPORATION INCOME TAX. 

Szc. 101. CoRPoRATIoN INcoME TAx. 
(a) TAx oN CCRPCRATIONs IN GENERAI — Section 13(b) of the Internal Revenue 

Code, as amended by section 8 of the Revenue Act of 1940, is amended to read 
as follows: 

"(b) IMposITICN OF TAx. — There shall be levied, collected, and paid for each 
taxable year upon the normal-tax net income of every corporation the normal- 
tax net income of which is more than $25, 000 (except a corporation subject M the 
tax imposed by section 14, section 231(a), Supplement G, or Supplement Q) 
whichever of the following taxes is the lesser: 

"(1) GENERAL RHLE. — A tax of 22+ per centum of the normal-tax net 
income; or 

"(2) ALTERNATivz TAx (coRPCRATIGNs wITH NCRMAL-TAx NET INcoMF 
sIIGHTLY MORE THAN S25, 000) . — A tax of $8, 775, plus 85 per centum of the 
amount of the normal-tax net income in excess of $25, 000. " 

(b) TAx oN FoREICN CORpoRATICNs — Section 14(c) (1) of the Internal Revenue 
Code, as amended by section 3 of the Reveuue Act of 1940, is amended to read 
as follows: 

"(c) FOREIGN CORPCRATIGNS. — 
"(1) In the ease of a foreign corporation engaged in trade or business 

vvithin the United States or having an of5ce or place of business thereiu, the 
tax shall be an amount equal to 22ig per centum of the normal-tax uet 
income, regardless of the amount thereof. " 

(c) TAx oN McTcAL INVESTMENT COMPANIEs. — Section 862(b) of the Internal 
Revenue Code, as amended by section 8 of the Revenue Aet of 1O940, is amended 
to read as follows: 

"(b) IMposITION oF TAx. — There shall be levied, collected, and paid for each 
taxable year upon the Supplement Q net income of every mutual investment 
company a tax equal to 22+i per centum of the amount thereof. " 

(d) DzrzNsz TAx roR FIvz YzARs. — The Qrst sentence of section 15 of the 
Internal Revenue Code, added to such Code bV section 201 of the Revenue Act 
of 1940, is amended to read as follows: "In the ease of any taxpayer, the amount 
of tax under this chapter for any taxable year beginning after December 31, 
1939, and before January 1, 1945, shall be the tax computed without regard to 
this section, increased by 10 per centum; except that in the case of a corpora- 
tion the increase shall be limited to 10 per centum of the tax computed without 
regard to the amendments made by section 101 (a), (b), and (c) of the Second 
Revenue Act of 1940. " 

(e) TAxABLE YEARS To WHIcH APPLIOABLE. — Amendments made by this sec- 
tion shall be applicable on!y with respect to taxable years beginning after 
December 81, 1989. 
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TITLE II — EXCESS PROI'ITS TAX. 

SEc. 201. ExcEss PRorrrs TAx oF 1940. 
The Internal Revenue Code is amended by inserting after section 706 the 

following new subchapter which niay be cited as the "Excess Profits Tax Act 
of 1940": " SUscHAPTER E — ExcEss PRoi'ITs TAX. 

PART I. 
"SEC. 710. IMPGSITION or TAx. 

"(a) IMPGSITION. — There shall be levied, collected, and paid, for each taxable 
year beginning after December 31, 1939, on the adjusted excess profits net in- 
come, as defined in subsection (b), of every corporation (except a corporation 
exempt under section 727) a tax as follows: 

"(1) Ilpon adjusted excess profits net incomes of less than $20, 000, 25 per 
centum of the adjusted excess profits net income. 

"$5, 000 upon adjusted excess profits net incomes of $20, 000; and upon 
adjusted excess profits net incomes in excess of $20, 000, and not in excess 
of $50, 000, 80 per centum in addition of such excess. 

"$14, 000 upon adjusted excess profits net incomes of $50, 000; and upon 
adjusted excess profits net incomes in excess of $50, 000, and not in excess 
of $100, 000, 85 per centum in addition of such excess. 

"$81, 500 upon adjusted excess profits net incomes of $100, 000; and upon 
adjusted excess profits net incomes in excess of $100, 000, and not in excess of 
$250, 000, 40 per centum in addition of such excess. 

$91, 500 upon adjusted excess profits net incomes of $250, 000; and upon 
adjusted excess profits net incomes in excess of $250, 000, and not in excess 
of $500, 000, 45 per centum in addition of such excess. 

"$204, 000 upon adjusted excess profits net incomes of $500, 000; and upon 
adjusted excess profits net incomes in excess of $500, 000, 50 per centum in 
addition of such excess. 

"(2) APPLIOATIGN QF RATEs IN GAsE oF cKRTAIN ExcHANGEs. — If tile tax- 
p!!vcr's highest bracket amount for the taxable year computed under section 
75& (relating to certain exchanges) is less than $500, 000, then in the applica- 
tion of paragraph (1) of this subsection to such taxpayer, in lieu of each 
amount, other than the percentages, specified in such paragraph, there shall 
be substituted an amount which bears the same ratio to the amount so 
specified as the highest bracket amount so computed bears to $500, 000. 

"(b) DEFINrrIQN oF ADJUsTED Excxss PROF1Ts liET INcoMLL — i). s used in tliis 
section, the term ' adjusted excess profits net income ' in the case of anv t;!xable 
year means the excess profits net income (as defined in section 711) minus the 
sum of: 

"(1) SPEc!ric EXEMPTION. — A specific exemption of $5, 000; 
"(2) ExcEss PBOFITs cREDIT. — The amount of the excess profits credit 

allowed un;ler section 712; and 
"(8) UNUsED ExcEss PRoFITs cREDIT. — In the case of a taxpayer the nnr!Dal- 

tax net income of which for the taxable year is not more than $25, 000, the 
amount by which the excess profits credit for the preceding taxable vear 
(if beginning after December 81, 1989) exceeds the excess profits net incoine 
for such preceding taxable year. 

" SEc. 711. ExcEss PRQFITs YiHr INcoME. 

"(a) TAxABLE YE MRS BEGINNING AFTER DEcEMBFR 81, 1939. — The excess Profits 
net income for any taxable year beginning after December 81, 1989, shall be the 
normal-tax net income, as defined in section 18(a) (2), for such year except that 
the follovving adjustments shall be made: 

"(1) ExcEss PBCFITs cREDIT coMPUTED UNDER INcoME cRED1T. — If the excess 
profits credit is computed under section 713, the adjustments shall be as 
follovvs: 

"(A) Income Taxes. — The deduction for taxes shall be increased by 
an amount equal to the tax (not including the tax under section 102) 
under Chapter 1 for such taxable year; 

"(B) Long-term Gains and Losses. — There shall be excluded loug- 
term capital gains and losses. There shall be excluded the excess of 
gains from the sale or exchange of prope! ty held for more than eighteen 

200217' — 41 — 30 
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months which is of a character which is subject to the allowance for 
depreciation provided in section 23(1) over the losses from the sale or 
exchange of such property; 

"(C) Income From Retirement or Discharge of Bonds, and So Forth. — 
There shall be excluded, in the case of any taxpayer, income derived 
froID the retirement or discharge by the taxpayer of any bond, deben- 
ture, note, or certificate or other evidence of indebtedness, if the obliga- 
tion of the taxpayer has been outstanding for more than eighteen months, 
including, in case the issuance was at a premium, the amount includible 
in income for such year solely because of such retirement or discharge; 

"(D) Refunds and Interest on Agricultural Adjustment Act Taxes. — 
There shall be excluded income attributable to refund of tax paid under 
the Agricultural Adjustment Act of 1933, as amended, and interest upon 
any such' refund; 

"(E) Recoveries of Bad Debts. — There shall be excluded income 
attributable to the recovery of a bad debt if a deduction with reference 
to such debt was allows. ble from gross income for any taxable year 
beginning prior to January 1, 1940; 

"(F) Dividends Received. — The credit for dividends received shall 
apply, without limitation, to dividends on stock of domestic corporations. 

' (2) EXCESS PROFITS CREDIT COMPUTED UNDER INVESTED CAPITAL CREDIT, — If 
the excess profits credit is computed under section 714, the adjustments shall 
be as follows: 

"(A) Dividends Received. — The credit for dividends received shall 
apply, without limitation, to all dividends on stock of all corporations, 
except dividends (actual or constructive), on stock of foreign personal- 
holding companies; 

"(B) Interest. — The deduction for interest shall be reduced by an 
amount equal to 50 per centum of so much of such interest as represents 
interest on the indebtedness included in the daily amounts of borrowed 
capital (determined under section 719(a) ); 

"(C) Income Taxes. — The deduction for taxes shall be increased by 
an amount equal to the tax (not including the tax under section 102) 
under Chapter 1 for such taxable year; 

"(D) Long-term Gains and Losses. — There shall be excluded long- 
term capital gains and losses. There shall be excluded the excess of 
gains from the sale or exchange of property held for more than eighteen 
months which is of a character which is subject to the allowance for 
depreciation provided in section 23(1) over the losses from the sale or 
exchange of such property; 

"(E) Income From Retirement or Discharge of Bonds, and So Forth. — 
There shall be excluded, in the case of any taxpayer, income derived 
from the retirement or discharge by the taxpayer of any bond, debenture, 
note, or certificate or other evidence of indebtedness, if the obligation 
of the taxpayer has been outstanding for more than eighteen months, 
including, in case the issuance was at a premium, the amount includible 
in income for such year solely because of such retirement or discharge; "(F) Refunds and Interest on Agricultural Adjustment Act Taxes. — 
There shall be excluded income attributable to refund of tax paid under 
the Agricultural Adjustment Act of 193$, as amended, and interest upon 
any such refund; 

"(G) Interest on Certain Government Obligations. — The normal-tax 
net income shall be increased by an amount equal to the amount oi' the 
interest on obligations held during the taxable year which are described 
in section 22(b) (4) any part of the interest from which is excludible 
from gross income or allowable as a credit against net income, if the 
taxpayer has so elected under section 720(d); and "(I) Recoveries of Bad Debts. — There shall be excluded income at- 
tributable to the recovery of a bad debt if a deduction with reference 
to such debt was allowable from gross income for any taxable year 
beginning prior to January 1, 1940. 

"(3) TAxABLE YEAR LKss THAN TwELvE MCNTHs. — If the taxable year is a 
period of less than twelve months the excess profits net income shall be 
placed on an annual basis by multiplying the amount thereof by the num 
ber of days in the twelve months ending with the close of the taxable year 
and dividing by the number of days in the taxable year. The tax shag be 
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ch part of the tnz computed ou such annual basis as the number of days 
in the taxable vear i- nf the number of days in the twelve months ending 
with the close of the taxable vear. 

"(b) T~z~ Y~s iz ~sE PEaton. — 
"(1) GEz~z, auEE x~w u&m-srMEzrs. — The excess profits net income 

for any tazable rear subject to the Revenue Act of 1986 shall be the 
normal-tax net incorue, as defined in section 18(a) of such Act; aud for 
any other taxable vear beginning after December 81, 1987, and before 
January 1, 1940, shall be the special-class net income, as defined in sec- 
tion 14(a) of the applicable revenue law. In either case the followiug 
adjustments shall be made (for additioual adjustments in case of certain 
reorganizations, see section 7¹i(e) ): 

'(A) Income Taze:. — The deduction for tazes shall be increased by 
an amount equal to the tax (not including the taz under section 102) 
for such taxable year under Title I or Chapter 1, as the case mav be, 
of the revenue law applicable to such vear; 

"(B) Long-Term Gains and Losses. — There shall be excluded long- 
term capital gains and losses. There shall be excluded the excess 
of gains from the sale or exchange of propertv held for more than 
eighteen iuonths which is of a character which is subject to the allow- 
ance for depreciation provided in section 23(l) over the losses from 
the sale or exchange of such property; 

'(C) Income From Retirement or Discharge of Bonds, and So 
Forth. — There shall be excluded, in the case of any taxpayer, income 
derived from the retirement or discharge by the tazpaver of any bond, 
debenture. note. or certificate or other evidence of indebtedness, if the 
obligation of the taxpayer has been outstanding for more than eighteen 
months, including, in case the issuance was at a prenuum, the amount 
includible in income for such vear solely because of such retirement or 
discharge; 

"(D) Deductions on Account of Retirement or Discharge of Bonds, 
and So Forth. — If during the taxable year the taxpaver retires or dis- 
charges anv bond, debenture, note, or certificate or other evidence of 
indebtedness~, if the obligation of the taxpayer has been outstanding 
for more than eighteen months, the following deductions for such taza- 
ble year shall not be allo~ed: 

"(i) The deduction allowable under section 28(a) for expenses 
paid or incurred in connection with such retirement or discharge; 

"(ii) The deduction for losses allowable by reason of such re- 
tirement or discharge; and 

"(iii) In case the issuance was at a discount, the amount de- 
ductible for such year solely because of such retirement or dis- 
charge; 

"(E) Casualty, Demolition, and Similar Losses. — Deductions under 
section 28(f) for losses arising from fircs, storms, shipwrecl-. , or other 
casualty, or from theft, or arising from the deiuolition, abandonment, 
or loss of useful value of property, not compensated for by insurance 
or otherwise, shall not be allowed; 

'(F) Repavment of Processing Tax to Vendees. — The deduction un- 
der section 28(a). for any taxable year, for expenses shall be decreased 
bv an amount which bears the same ratio to the amount deductible on 
account of anv repavment or credit bv the corporation to its vendee of 
any amount attributable to any taz under the Agricultural Adjustment 
Act of 1988, ns amended, as the excess of the aggregate of the amounts 
so deductible in the base period over the aggregate of the amouuts 
attributable to taxes under such Act collected from its vendees which 
were includible in the corporation's gross income in the base period 
and which were not paid, bears to the aggre ate of the aruounts so 
deductible in the base period; 

"(G) Pavmen! of Judgments, and So Forth. — Deductions attributable 
to any claim, award, judgment, or decree against the tazpaver. or 
interest on any of the foregoing. shall not be allowed if !n the ligh! of 
the taxpayer's business t was abnormal for the taxpaver to incur a 
liability of such character or, if the tazpaver normally incurred such 
liabilitv, the ainount of such liability in the taxable lear was !zi slv 
disproportionate to the amount of such liabil'ty in the four previous 
taxable years; 
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"(H) All expenditures for intangible drilling and development costs 
paid or incurred in or for the drilling of wells or the preparation of 
wells for the production of oil or gas, or expenditures for development 
costs in the case of mines, which the taxpayer has deducted from 
gross income as an expense, shall not be allowed to the extent that in 
the light of the taxps. yer's business it was abnormal for the taxpayer 
to incur a liability of such a character or, if the taxpayer normally 
incurred such liability, to the extent that the amount of such liability 
in the taxable year was grossly disproportionate to the amount of such 
liability in the four previous taxable years; and 

"(I) Dividends Received. — The credit for dividends received shall 
apply, without limitation, to dividends on stock of domestic corpora- 
tions. 

"(2) CAPITAL OAINs AND Losszs. — For the purposes of this subsection the 
normal-tax net income and the special-class net income referred to in para- 
graph (1) shall be computed as if section 28(g) (2), section 28(k) (2), and 
section 117 were part of the revenue law applicable to the taxable year the 
excess profits net income of which is being computed, with the exception 
that the net short-term capital loss carry-over provided in subsection (e) of 
section 117 shall be applicable to net short-term capital losses for taxable 
years beginning after December 81, 1984. Such exception shall not apply 
for the purposes of computing the tax under this subchapter for any taxable 
year beginning before January 1, 1941. 

"SEC. 712. EXCESS PROFITS CREDIT — ALLowANCE. 

"(a) DoMERTxc CozroRATxoNs. — In the case of a domestic corporation which was 
in existence before January 1, 1940, the excess profits credit for any taxable year 
shall, at the election of the taxpayer made in its return for such taxable year, be 
an amount computed under section 713 or section 714. (For election in case of 
certain reorganizations of corporations not qualified under the preceding sentence, 
see section 741. ) In the case of all other domestic corporations the excess profits 
credit for any taxable year shall be an amount computed under section 714. In 
the case of a domestic corporation which for any taxable year does not file a 
return before the expiration of the time prescribed by law for filing such return, 
the excess profits credit for such taxable year shall be an amount computed under 
section 714. 

"(b) FoszxoN CCRPoRATIDNs. — In the case of a foreign corporation engaged in 
trade or business within the United States or having an ofiice or place of business 
therein, the first taxable year of which under this subchapter begins on any date 
in 1940, which was in existence on the day forty-eight months prior to such date 
and which at any time during each of the taxable years in such forty-eight months 
was engaged in trade or business within the United States or had an office or 
place of business therein, the excess profits credit for any taxable year shall, at 
the election of the taxpayer in its return for such taxable year, be an amount 
computed under section 718 or section 714. In the case of all other such foreign 
corporations the excess profits credit for any taxable year shall be an amount 
computed under section 714. In the case of a foreign corporation which for any 
taxable year does not file a return before the expiration of the time prescribed by 
law for filing such return, the excess profits credit for such taxable year shall be 
an amount computed under section 714. 
"SEc. 713. Exczss PROFITs CREDIT BAsED oN INcoME. 

"(a) AMoxxNT oF Exczss PRoFITs CREDIT. — The excess profits credit for any 
taxable year, computed under this section, shall be— 

"(1) DoMEsrxc cospoRATIONS. — In the case of a domestic corporation— 
"(A) 95 per centum of the average base period net income, as defined 

in subsection (b), 
"(B) plus 8 per centum of the net capital addition as definbd in 

subsection (c), or 
"(C) iifinus () per centum of the net capital reduction as defined in 

subsection (c). 
"(2) FCRzIGN coRPCRATIDNs. — In the case of a foreign corporation, 95 per 

centum of the average base period net income. 
"(b) AvERAoz BAsr. PERIOD NET INcoME. — For the purposes of this section the 

average base period net income of the taxpayer shall be determined as follows: "(1) By computing the aggregate of the excess profits net income for each 
of the taxable years of the taxpayer beginning after December 81, 1985, and 
before January 1, 1940, reduced, in the case of each such taxable year xn 
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which the deductions plus the credit for dividends received exceeded the 
gross income, by the amount attributable to such excess under paragraph (4); 

"(2) By dividing the amount ascertained under paragrayh (1) by the 
total number of months in all such taxable years; and 

"(8) By multiplying the amount ascertained under paragraph (2) by 
twelve. 

"(4) For the purposes of paragraph (1)— 
"(A) In determining whether, for any taxable year, the deductions 

plus the credit for dividends received exceeded the gross income, and in 
determining the amount of such excess, the adjustments provided in 
section 711(b) (1) shall he made; and 

"(B) The amount attributable to any taxable year in which there is 
such an excess shall be the amount of such excess, except that such 
amount shall be zero if there is only one such year, or, if more than one, 
shall be zero for the year in which such excess is the greatest, 

"(5) For the purposes of paragraph (1), if. the taxpayer was in existence 
during only part of the 48 months preceding the beginning of its first taxable 
year under this subchapter (hereinafter in this paragraph called 'base 
period '), its excess profits net income— 

"(A) for each taxable year of twelve months (beginning with the 
beginning of such base period) during which it was not in existence, 
shall be an amount equal to 8 per centum of the excess of- 

"(i) the daily invested capital for the first day of the taxpayer's 
first taxable year beginning after December 81, 1989, over 

"(ii) an amount equal to the same percentage of such daily 
invested capital as is applicable under section 720 in reduction of 
the average invested capital of the preceding taxable year; 

"(B) for the taxable year of less than twelve months consisting of that 
part of the remainder of the base period during which it was not in 
existence, shall be the amount ascertained for a full year under sub- 
paragraph (A), multiplied by the number of days in such taxable year 
of less than twelve months and divided by the number of days in the 
twelve months ending with the close of such taxable year. 

"(6) In no case shall the average base period net income be less than zero. 
"(7) For computation of average base period net income in case of certain 

reorganizations, see section 742. 
'(c) AOJl. sTMENTS IN ExcEss PRoFIT8 CREDIT oN AccoUNT oF CAPITAL 

CHANOEs. — For the purposes of this section— 
"(1) The net capital addition for the taxable year shall be the excess, 

divided by the number of days in the iaxable year, . of the aggregate of the 
daily capital addition for each day of the taxable year over the aggregate of 
the daily capital reduction for each day of the taxable year. 

"(2) The net capital reduction for the taxable year shall be the excess, 
divided by the number of days in the taxable year, of the aggregate of 
the daily capital reduction for each day of the taxable year over the aggre- 
gate of the daily capital addition for each dav of the taxable year. 

"(8) The daily capital addition for any day of the taxable year shall be 
the aggregate of the amounts of money and property paid in for stock, or as 
paid-in surylus, or as a contribution to capital, after the beginning of the 
taxpayer's first taxable year under this subchapter and prior to such day. 
In determining the amount of any property paid in, such property sha!I be 
included in an amount determined in the manner provided in section 
718(a) (2). A distribution by the taxpayer to its shareholders in its stock 
or rights to acquire its stock shall not be regarded as money or property 
paid in for stock, or as paid-in surplus, or as a contribution to capital. The 
amount ascertained under this paragraph shall be reduced by the excess, 
if any, of the excluded capital for such day over the excluded capital for 
the first day of the taxpayer's first taxable year under this subchapter. 
For the purposes of this paragraph the excluded capital for any day shafi 
be an amount equal to the sum of the following: 

"(A) The aggregate of the adjusted basis (for determining loss 
upon sale or exchange) as of the beginning of such day, of obligations 
held by the taxpayer at the beginning of such day, which are de- 
scribed in section 22(b) (4) (A), (B), or (C) any part of the interest 
from which is excludible from gross income or allowable as a credit 
against net income; and 



"(B) The aggregate of the adjust~ d basis (for determining loss upon 
sale or exchange) as of the beginning of such day, of stock of domestic 
corporations held by the taxpayer at the beginning of such day. 

The daily capital addition shall in no case be less than zero. (For daily 
capital additions and reductions in case of certain reorganiza. tions, see 
section 748. ) 

"(4) The daily capital reduction for any day of the taxable year shall 
be the aggregate of the amounts of distributions to shareholders, not out of 
earnings and profits, after the beginning of the taxpayer's first taxable 
year under this subchapter and prior to such day. 

"SEc. 714. ExcEss PRoFITs CREDIT — BABED oN INVEsTED CAPITAL. 
"The excess profits credit, for any taxable year, computed under this sec- 

tion, shall be an amount equal to 8 per centum of the taxpayer's invested 
capital for the taxable year, determined under section 715. 
" SEO. 715. DEFINITICN oF INvEBTED CAPITAL. 

"For the purpose of this subchapter the invested capital for any taxable 
vear shall be the average invested capital for such year, determined under 
section 716, reduced by an amount computed under section 720 (relating to 
inadmissible assets). If the Commissioner finds that in any case the deter- 
mination of invested capital, on a basis other than a daily basis, will produce 
an invested capital diifering by not more than $1, 000 from an invested capital 
determined on a daily basis, he may, under regulations prescribed by him with 
the approval of the Secretary, provide for such determination on such other 
basis. (For computation of invested capital in case of foreign corporations and 
corporations entitled to the benefits of section 251, see section 724. ) 
"SEU. 716. AvERAGE INVESTED CAPITAI. . 

"The average invested capital for any taxable year shall be the aggregate 
of the daily invested capital for each dav of such taxable year, divided by the 
number of days in such taxable year. 

SEc. 717. DAILY INIEsTED CAPITAL. 
"The daily invested capital for any day of the taxable year shall be the sum 

of' the equity invested capital for such day plus the borrowed invested capital 
for such day determined under section 719. 
"SEC. 718. EQUITY INvEsTED CAPITAI. . 

"(a) DEFINITIGN. — The equity invested capital for any day of any taxable 
year shall be determined a. s of the beginning of such day and shall be the sum 
of the following amounts, reduced as provided in subsection (b)— 

"(1) MoNEY PAm IN. — Money previously paid in for stock, or as paid-in 
surplus, or as a contribution to capital; 

"(2) PaoIERTY PAm IN. — Property (other than money) previously paid in 
(regardless of the time paid in) for stock, or as paid-in surplus, or as a 
contribution to capital. Such property shall be included in an amount 
equal to its basis (unadjusted) for determining loss upon sale or exchange. 
If the property was disposed of before such taxable year, such basis shall 
be determined in the same manner as if the property were still held at 
the beginning of such taxable year. If such uuadjusted basis is a sub- 
stituted basis it shall be adjusted, with respect to the period before the 
property was paid in, in the manner provided in section 118(b) (2); "(8) DIsTRIBUTION IN sTocK. — Distributions in stock— 

"(A) Made prior to such taxable yea. r to the extent to which they 
are considered distributions of earnings and profits; and 

"(B) Previously made during such taxable year to the extent to 
which they are considered distributions of earnings and profits other 
than earnings and profits of such taxable year; 

"(4) EARNINGs AND PROI'ITB AT BFGINNING oF YEAR. — The accumulated 
earnings and profits as of the beginning of such taxable year; and 

"(5) INcREABE oN AccoUNT oF GAIN oN TAx-FREE LrqUIDATICN. — In the case 
of the previous receipt of. property (other than property described in the 
last sentence of section 118(a) (15) ) by the taxpayer in complete liquidation 
of another corporation under section 112(b) (6), or the corresponding pro- 
vision of a prior revenue law, an amount, with respect to each such liquida- 
tion, equal to the amount by which the aggregate of the amount of the 
money so received and of the adjusted basis, at the time of receipt, of a)I 
property (other than money) so received, exceeds the sum of: 
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"(A) The aggregate of the adjusted basis of each share of stock 
with respect to which such property ivas r& ceived; such adjusted basis 
of each share to be determined iinmediately prior to the receipt of auy 
property in such liquidation with respect to sucli share, and 

"(B) The aggregate of the li:ibilities of such other cori&oration as- 
sunied by the taxpayer in comiection with the receipt of such property, 
of the liabilities (not assumed by the taxpayer) to which su& h pr&&p& r&y 
so received was subject, and of any other consideration (other than 
the stock with respect to which such property was received) given by 
the taxpayer for such property so received. 

"(b) REDUcTIoN IN EQUITY INvKSTED CAPITAL. — The amouiit by ivhich the 
equity invested capital for any day shall be reduced as provided in subsection 
(a) shall be the sum' of the following amounts— 

"(1) DzsTBmUTmNs H«PBLvzous YKARs. — Distributions niade prior to such 
taxable year which were not out of accumulated earnings and profits; 

"(2) DzsTRIBUT&oNS DUBINQ THE YEAR. — Distributions previously made dur- 
ing such taxable year which are not out of the earnings and profits of such 
taxable year; 

"(3) EARNI~NGs AND PROPPrs oP ANQTHEB coRPoRATIoN. — The earnings and 
profits of another corporation which previously at any time were included 
in accumulated earnings and profits by reason of a triinsaction described in 
section 112(b) to (e), both inclusive, or in the corresponding provision of a 
prior revenue law, or by reason of the transfer by such other corporation to 
the taxpayer of property the basis of which in the hands of the taxpaver is 
or was determined with reference to its basis in the hands of such other 
corporation, or would have been so determined if the property had been 
other than money; and 

(4) RKDUcTICN oN AccoUNT oF Loss oN TAx-FREE LIQUIDATIoN. — In the case 
of the previous receipt of property (other than property described in the last 
sentence of section 113(a) (15) ) by the taxpayer in complete liquidation of 
another corporation under section 112(b) (6), or the corresponding provi- 
sion of a prior revenue law, an amount, with respect to each such liquida- 
tion, equal to the amount by which the sum of— 

"(A) The aggregate of the adjusted basis of each share of stock with 
respect to which such property was received; such adjusted basis of 
each share to be determined immediately prior to the receipt of any 
property in such liquidation with respect to such share, and 

"(B) The aggregate of the liabilities of such other corporation 
assumed by the taxpayer in connection with the receipt of such prop- 
erty, of the liabilities (not assumed by the taxpayer) to which such 
property so received was subject, and of any other consideration (other 
than the stock with respect to which such property was received) given 
by the taxpayer for such property so received. 

exceeds the aggregate of the amount of the money so received and of the 
adjusted basis, at the time of receipt, of all property (other than money) 
so received. The amount of the reduction under this paragraph shall not 
exceed the accumulated earnings and profits as of the beginning of such 
taxable year. 

"(c) RL'LEs Foa APPLIcATIoN oP SUBsEcT&ONs (A) AND (B). — Fol' 'tile prlrposes 
of subsections (a) and (b)— 

"(1) DrsTBIBUTIoNS To SHABEHQLDEi&s, — The term 'distribution' means a 
distribution by a corporation to its shareholders, and the term ' distribution 
in stock' means a distribution by a corporation in its stock or rights to 
acquire its stock. To the extent that a distribution in stock is not con- 
sidered a distribution of earnings and profits it shall not be considered a 
distribution. A distribution in stock shall not be regarded as money or 
property paid in for stock, or as paid-in surplus, or as a contribution to 
capital. 

"(2) DzsTBIBUTICNs IN FIRsT sxxTY DAYs GF TAxABLE YEAR. — In the aPPlica- 
tion of such subsections to any taxable year bemnning after December 31, 
1&)40, so much of the distributions (taken in the order of time) made during 
the first sixty days thereof as does not exceed the accuinulated earnings 
and profits as of the beginning thereof (cor&fputed without regard to this 
paragraph) shall be considered to have been made on the last day of the 
preceding taxable year. 

"(3) Coh&PUTATIoN oP EARNINGS AND PI&oFITS OP TAYABLE YFAB. — Fol' the 
purposes of subsections (a) (3) (B) and (b) (2) in determining whether a 
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distribution is out of the earnings and profits of any taxable year, such 
earnings and profits shall be computed as of the close of such taxable year 
without diminution by reason of any distribution made during such taxable 
year or by reason of the tax under this subchapter for such year and the 
determination shall be made without regard to the amount of earnings and 
profits at the time the distribution was made. 

"(4) STocK IN oABE ov' MERGER oR coNsoLIDATIQN. — If a corporation owns 
stock in another corporation, and— 

"(A) such corporations are merged or consolidated in a statutory 
merger or consolidation, or 

"(B) such corporations are parties to a transaction which results in 
the elimination of such stock in a manner similar to that resulting 
from a statutory m'erger or consolidation, 

then such stock shall not be considered as property paid in for stock of, or 
as paid-in surplus of, or as a contribution to capital of, the corporation 
resulting from the transaction referred to in subparagraph (A. ) or (B). 

"(d) For special rules affecting computation of property paid in for stock in 
connection with certain exchanges and liquidations, see section 751(a). 

"(e) For determination of equity invested capital in special cases, see section 
723. 
" Szc. 719. Bozaowzn INvzsTED CAFITAL. 

"(a) Bozsowzn CAFITAL. — The borrowed capital for any day of any taxable 
year shall be determined as of the beginning of such day and shall be the sum 
of the following: 

"(1) The amount of the outstanding indebtedness (not including interest, 
and not including indebtedness described in section 751(b) relating to 
certain exchanges) of the taxpayer which is evidenced by a bond, note, bill 
of exchange, debenture, certificate of indebtedness, mortgage, or deed of 
trust, plus, 

"(2) In the case of a taxpayer having a contract (made before the 
expiration of 80 days after the date of the enactment of the Second Reve- 
nue Act of 1940) with a foreign government to furnish articles, materials, 
or supplies to such foreign government, if such contract provides for 
advance payment and for repayment by the vendor of any part of such 
advance payment upon cancellation of the contract by such foreign govern- 
Inent, the amount which would be required to be so repaid if cancellation 
occurred at the beginning of such day, but no amount shall be considered 
as borrowed capital under this paragraph which has been includible in 
gross income. 

"(b) BoRRowzD INvzsrzD CAFITAL. — The borrowed invested capital for any 
day of any taxable year shall be determined as of the beginning of such day and 
shall be an amount equal to 50 per centum of the borrowed capital for such day. 

Szo. 720. ADMIssIRLE AND INADMIssIBLE AssETS. 
"(a) DEFINITIONs. — For the purposes of this subchapter— "(1) The term 'inadmissible assets' means— 

"(A) Stock in corporations except stock in a foreign personal-holding 
company; and 

"(B) Except as provided in subsection (d), obligations described in 
section 22(b) (4) any part of the interest from which is excludible from 
gross income or allowable as a credit against net income. "(2) The term 'admissible assets' means all assets other than inadmis- 

sible assets. 
"(b) RATIo oF INADMIssIBIEs To ToTAL AsszTS. — The amount by which the 

average invested capital for any taxable year shall be reduced as provided in 
section 715 shall be an amount which is the same percentage of such average 
invested capital as the percentage which the total of the inadmissible assets 
is of the total of admissible and inadmissible assets. For such purposes, the 
amount attributable to each asset held at any time during such taxable year shag be deter)Dined by ascertaining the adjusted basis thereof' (or, in the case 
of money, the amount thereof) for each day of such taxable year so held and 
adding such daily amounts. The determination of such daily amounts shall be 
made under regulations prescribed by the Commissioner with the approval of 
the Secretarv. The adjusted basis shall be the adjusted basis for determining 
loss upon sale or exchange as determined under section 118. 
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(c) CGMPUTATION IF SIIORT-TERM CAPITAL GAIN. — Tf during the taxable year 
there has been a short-term capital gain wiih respect to an inadmissible asset, 
then so much of the amount attributable to such inadmissible asset under sub- 
section (b) as bears the same ratio thereto as such gain bears to the sum of 
such gain plus the dividends and interest on such asset for such year, shall, 
for the purpose of determining the ratio of inadmissible assets to the total 
of admissible and inadmissible assets, be added to the total of admissible assets 
and subtracted from the total of inadn~issible assets. 

«(d) TREATMENT oF GovERNMENT OBLIGATIGNs As ADMIsslBLE AssETs. — If the 
excess profits credit for any taxable year is computed under section 714, the tax- 
payer may in its return for such year elect to increase its normal-iax net 
income for such taxable year by an amount equal to the amount of the interest 
on all obligations held during the taxable year which are described in section 
22(b) (4) any part of the interest from which is excludible from gross income 
or allowable as a credit against net income. In such case, for the purposes of 
this section, the term 'admissible assets' includes such obligations, and the 
term ' inadmissible assets ' does not include such obligations. 

«SEO. 721. ABNGRMALITIEs IN INcoME IN TAXABIE PERIGD. 

"If there is includible in the gross income of the taxpayer for any taxable 
year an item of income of any one or more of the following classes: 

«(a) Arising out of a claim, award, judgzuent, or decree, or interest on 
any of the foregoing; or 

«(b) Constituting an amount payable under a contract the performance 
of which required more than 12 months; or 

"(c) Resulting from exploration, discovery, prospecting, research, or 
development of tangible property, patents, formulae, or processes, or any 
combination of the foregoing, extending over a period of more than 12 
months; or 

«(d) Includible in gross income for the taxable year rather than for a 
different taxable year by reason of a change in the taxpayer's accounting 
period or method of accounting; or 

«(e) In the ease of a lessor of real property, amounts included in gross 
income for the taxable year by reaso~ of the termination of the lease; or 

«(f) Dividends on stock of foreign corporations, except foreign personal 
holding companies; 

and, in the light of the taxpayer's business, it is abnormal for the taxpayer to 
derive income of such class, or, if the taxpayer normallv derives income of such 
class, the item includible in the gross income of the taxable year is grossly 
disproportionate to the gross income of the same class in the four previous 
taxable years, then: (1) the amount of such item attributable to any previous 
taxable year or years shall be determined under rules and regulations pre- 
scribed by the Commissioner with the approval of the Secretary; (2) the 
amount of such item attributable to any future taxable year or years shall be 
determined under rules and regulations prescribed by the Commissioner with 
the approval of the Secretary and shall, for the purposes of this subchapter, 
be included in the gross income for the future year or years to which attrib- 
utable; and (8) the tax under this subchapter for the taxable year (in which 
the whole of such item would, without regard to this section, be includible) 
shall not exceed the sum of: 

«(A) The tax under this subchapter for such taxable year computed with- 
out the inclusion in gross income of the portion of such item which is 
attributable to any other taxable year, and 

«(B) The aggregate of the increase in the tax under this subchapter 
which would have resulted for each previous taxable year to which any 
portion of such item is attributable, computed as if an amount equal to 
such portion had been included in gross income for such previous taxable 
year. 

" SEG. 722. ADJUBTMENT oF ABNORMALITIEs IN INcoME AND CAPITAL Bv THE 
COMMISSIONER. 

«For the purposes of this subchapter, the Commissioner shall also have author- 
ity to make such adjustments as may be necessary to adjust abnormalities affect- 
ing income or capital, and his decision shall be subject to review by the United 
States Board of Tax Appeals. 
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' SEO. 728. EQUITY INvEBTED CAPITAL IN SPEOIAL CAREs. 

"WVhere the Commissioner determines that the equity invested capital as of 
the beginning of the taxpayer's first taxable year under this subchapter cannot 
be determined in accordance with section 718, the equity invested capital as of 
the beginning of such year shall be an amount equal to the sum of (a) the money 
plus (b) the aggregate of the adjusted basis of the assets of the taxpayer held 
by the taxpayer at such time, such sum being reduced by the indebtedness out- 
standing at such time. The amount of the money, assets, and indebtedness at 
such time shall be determined in accordance with rules and regulations prescribed 
by the Commissioner with the approval of the Secretary. In such ease, the 
equity invested capital for each day after the beginning of the taxpayer's first 
taxable year under this subchapter shall be determined, in accordance with rules 
and regulations prescribed by the Commissioner with the approval of the Secre- 
tary, using as the basic figure the equity invested capital as so determined. " SEO. 724. FOIIEIGN CORP0RATIoNs AND CGRPORATICNs ENTITLED To BENEFIT$ oF 

SECTION 251 — INVESTED CAPITAL. 
"Notwithstanding section 715, in the case of a foreign corporation engaged 

in trade or business within the United States or having an office or place of 
business therein, and in the case of a corporation entitled to the benefits of section 
251, the invested capital for anv taxable year shall be determined in accordance 
with rules and regulations prescribed by the Commissiouer with the approval of 
the Secretary, under which- 

"(a) GENERAL RIILE. — The daily invested capital for any day of the taxable 
year shall be the aggregate of the adjusted basis of each United States asset 
held by the taxpayer on the beginning of such day. In the application of section 
720 iu reduction of the average invested capital (determined on the basis of such 
daily invested capital), the terms 'admissible assets' and 'inadmissible assets' 
shall include only United States assets; or 

"(b) ExcEPTION. — If the Commissioner determines that the United States assets 
of the taxpayer cannot satisfactorily be segregated from its other assets, the 
invested capital for the taxable year shall be an amount which is the same 
percentage of the aggregate of the adjusted basis of all assets held by the tax- 
payer as of the end of the last day of the taxable year which the net income for 
the taxable year from sources within the United States is of the total net income 
of the taxpayer for such year. 

"(c) DEFINITICN oF UNITED STATES AssEr, — As used in this subsection, the term 
' United States asset ' means an asset held by the tgxpayer in the United State. , 
determined in accordance with rules and regulations prescribed by the Commis- 
sioner with the approval of the Secretary. 

SEc. 725. PRRsoNAL SERvIcE CGRPORATIDNs. 
"(a) DEFINITIoN. — As used in this subchapter, the term 'personal service cor- 

poration' means a corporation whose income is to be ascribed primarily to the 
activities of shareholders who are regularly engaged in the active conduct of the 
afkairs of the corporation and are the owners at all times during the taxable year 
of at least 70 per centum in value of each class of stock of the corporation, and 
in which capital is not a material income-producing factor; but does not include 
any foreign corporation, uor any corporation 50 per centum or more of whose 
gross income consists of gains, profits, or income derived from trading as a 
principal. For the purposes of this subsection, an individual shall be consid- 
ered as owning, at any time, the stock owned at such time by his spouse or 
minor child or by anv guardian or trustee representing them. 

"(b) ELECTIoN As To TAxAmLITT. — If a personal service corporation signifies, in 
its return under Chapter 1 for any taxable year, its desire not to be subject to 
the bIx iInposed under this subchapter for such taxable year, it shall be exempt 
from such tax for such year, and the provisions of Supplement S of Chapter 1 
shall apply to the shareholders in such corporation who were such shareholders 
on the last day of such taxable year of the corporation. 
"SFC. 720. CCRPORATIONs CoMPLETING CGNTRAcTs UNDER MEROHANT MARINE AGT, 

1080. 
"(a) If thc United States Maritime Commission certifies to the Commissioner 

that tkIe taxpayer has conIpleted within the taxable year any contracts or sub- 
contracts which are subject to the provisions of section 505(b) of the Merchant 
Marine Act of lfigfi, as amended, then the tax imposed by this subchapter for 
such taxable vear shall be, in lien of a tax computed under section 710, a tax 
computed under subsection (b) of this section, if, and only if, the tax computed 
under subsection (b) is less than the tax computed under section 710. 
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"(b) The tax computed under this subsection shall be the excess of— 
"(1) A tentative tax computed under section 710 with the normal-tax net 

income increased by the amount of any payments made, or to be made, to 
the. United States Maritime Commissio~ with respect to such contracts or 
subcontracts; over 

"(2) The amount of such payments. 
" SEO. 727. ExEMPT CGRPGRkTIGNS. 

"The following corporations shall be exempt from the tax imposed by this 
subchapter: 

"(a) Corporations exempt under section 101 from the tax imposed by Chap- 
ter 1. 

"(b) Foreign personal-holding companies, as defined in section 831. 
"(c) Mutual investment companies, as defined in section 80L 
"(d) Investment companies which under the Investment Company Act of 

1940 are registered us diversified companies at all times during the taxable 
year. For the purposes of this subsection, if a company is so registered before 
July 1, 1941, it shall be considered as so registered at all times prior to the 
date of such registration. 

"(e) Personal-holding companies, as defined in section 501. 
"(f) Foreign corporations not engaged in trade or business within the United 

States and not having an ofiiee or place of business therein. 
"(g) Domestic corporations satisfying the following conditions: 

"(1) If 95 per centum or more of the gross income of such domestic 
corporation for the three-year period immediatelv preceding the close of 
the taxable year (or for such part of such period during which the cor- 
poration was in existence) was derived from sources other than sources 
within the United States; and 

"(2) If 50 per centum or more of its gross income for such period or 
such part thereof was derived from the active conduct of a trade or 
business. 

"(h) Any corporation subject to the provisions of Title IV of the Civil 
Aeronautics Act of 1988, in the gross income of which for any taxable year 
beginning after December 81, 1989, there is includible compensation received 
from the United States for the transportation of mail by aircraft if, after 
excluding from its gross income such compensation, its adjusted excess profits 
net income for such year is zero or less. 
"SEc. 728. MEANING oP TERMs UsEO. 

"The terms used in this subchapter shall have the same meaning as when 
used in Chapter 1. 

SEO. 729. LAWS APPLIABLE. 
"(u) GEN~L REI. E. — All provisions of law (including penalties) applicable 

in respect of the taxes imposed by Chapter 1, shall, insofar as not inconsistent 
with this subchapter, be applicable in respect of the tax imposed by this 
subchapter. 

"(b) RETERNs. — Notwithstanding subsection (a), no return under section 
52(a) shall be required to be filed by any taxpayer under this subchapter for 
any taxable year for which its excess profits net income, computed with the 
adjustments provided in section 711(a) (2) and placed on an annual basis as 
provided in section 711(a) (3), is not greater than $5, 000. 

"(c) FoREIGN TsxEs Pain. — In the application of section 131 for the purposes 
of this subchapter the tax paid or accrued to any country shall be deeined to 
be the amount of such tax reduced by the amount of the credit allowed with 
respect to such tax against the tax imposed by Chapter 1. 

"(d) LIMITETIGNs oN AMouNT oF FGREIGN TAx CREDIT. — The amount of the 
credit taken under this section shall be subject to each of the following 
limitations: 

"(1) The amount of the credit in respect of the tax paid or accrued to 
any country shall not exceed the same proportion of the tax a. gainst which 
such credit is taken, which the taxpayer's excess profits net income from 
sources within such country bears to its entire excess profits net income 
for the same taxable year; and 

"(2) The total amount of the credit shall not exceed the same propor- 
tion of the tax against which such credit is taken, which the taxpayer's 
excess profits net income from sources without the United States bears to 
its entire excess profits net income for the same taxable year. 
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" SEc. 730, CGNsoLIDATED RETURNS. 
"(a) PRIFILEGE To FILE CoNsoLIDATED RETI, RNs. — An affiliated group of cor- 

porations shall, subject to the provisions of this section, have the privilege of 
making a consolidated return for the taxable year in lieu of separate returns. 
The making of a consolidated return shall be upon the condition that all the 
corporations which have been members of the aifiliated group at any time dur- 
';ng the taxable year for which the return is made consent to all the regulations 
under subsection (b) prescribed prior to the last day prescribed by law for the 
filing of such return; and the making of a consolidated return shall be con- 
sidered as such consent. In the case of a corporation which is a member of 
the aifiliated group for a fractional part of the year the consolidated return 
shall include the income of such corporation for such part of the year as it is a 
member of the afiiliated group. 

"(b) REGULATIONS. — The Commissioner, with the approval of the Secretary, 
shall prescribe such regulations as he may deem necessary in order that the 
tax liability of any affiliated group of corporations making a consolidated return 
and of each corporation in the group, both during and after the period of 
affiliation, may be returned, determined, computed, assessed, collected, 
adjusted, in such manner as clearly to reflect the excess profits tax liability and 
the various factors necessary for the determination of such liability, and in 
order to prevent avoidance of such tax liability. 

"(c) Co~PUTATIoN AND PAFMENT oF TAx. — In any ease in which a consolidated 
return is made the tax shall be determined, computed, assessed, collected, and 
adjusted in accordance with the regulations under subsection (b) prescribed prior 
to the last day prescribed by law for the filing of such return. Only one specific 
exemption of $5, 000 provided in section 710(b) (1) shall be allowed for the entire 
affiliated group of corporations. 

"(d) DEFINITIoN oF 'AFFIIAATED GROUP '. — As used in this section, an ' affiliated 
group' means one or more chains of includible corporations connected through 
stock ownership with a common parent corporation which is an includible 
corporation if— 

"(1) At least 95 per centum of each class of the stock of each of the 
includible corporations (except the common parent corporation) is owned 
directly by one or more of the other includible corporations; and 

"(2) The common parent corporation owns directly at least 95 per centum 
of each class of the stock of a. t least one of the other includible corporations. 

As used in this subsection, the term ' stock' does not include nonvoting stock 
which is limited and preferred as to dividends. 

"(e) DEFINITIoN QF INGLUDIBLE CoRPQRATIoN . — As used in this section, the 
term ' includible corporation ' means any corporation except— 

"(1) Corporations exempt from the tax imposed by this subchapter. 
"(2) Foreign corporations. 
"(8) Corporations organized under the China Trade Act, 1922. 
"(4) Corporations entitlecl to the benefits of section 251, by reason of 

receiving a large percentage of their income from possessions of the United 
States. 

"(5) Personal service corporations. 
"(6) Insurance companies subject to taxation under section 201 204 or 207. "(f) INCLIJDIBLE INBURANOE CDMPANIES. — DesPite the Provisions of ParagraPh 

(0) of subsection (e), two or more domestic insurance companies each of which 
is subject to taxation under the same section of Chapter 1 shall be considered as 
includible corporations for the purpose of the application of subsection (d) to 
such insurance companies alone. 

"(g) SUBsIDIARF FoRMED To CDMPLX WITH FDREIGN LAW. — In the case of a 
domestic corporation owning or controlling, directly or indirectly, 100 per centum 
of the capital stock (exclusive of directors' qualifying shares) of a corporation 
organized under the laws of a contiguous foreign country and maintained solely 
for the purpose of complying with the laws of such country as to title and opera- 
tion of property, such foreign corporation may, at the option of the domestic 
corporation, be treated for the purpose of this subchapter as a domestic corpora- 
tion. 

"(h) SUBPENsIGN OF RUNNING oF STATUTE oF LIMITATIDNs. — If a notice under 
section 272(a) in respect of- a deficiency for any taxable year is mailed to a 
corporation, the suspension of the running of the statute of limitations, provided 
in section 277, shall apply in the case of corporations with which such corporation 
made a consolidated return for such taxable year. 
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"SEo. 731. CoBPoRATIDNS ENGAGED IN &&IINING oF STRATEGIG WlETALS. 
"In the case of any domestic corporation engaged in thc Inining of tungsten, 

quicksilver, manganese, platinum, antimony, chro&nite, or tin, the portion of the 
adjusted excess profits net income attributable to such mining in the United States 
shall be exempt from the tax imposed by this subchapter, The tax on the remain- 
ing portion of such adjusted excess profits net income shall be an amouni: Ivhi&. h 
bears the same ratio to the tax computed without regard to this section as such 
remaining portion bears to the entire adjusted excess profits net income. 

"PART II — BULKS IN CONNECTION WITH CERTAIN EXCHANGES. 

SDPPLEMENT A — EEOEss PROFITs CREDITs BAsED 0N INcoME, 

«SEC. 740. DEI'INITIONS. 

"For the purposes of this Supplement- 
"(a) kcqUIRING CDRPGRATIGN. — The term ' acquiring corporation ' means— 

"(1) 4 corporation which has acquired— 
"(A) substantially all the properties of another corporation and the 

whole or a part of the consideration for the transfer of such properties 
is the transfer to such other corporation of all the stock of all classes 
(except qualifying shares) of the corporation which has acquired such 
properties, or 

"(B) substantially all the properties of another corporation and the 
sole consideration for the transfer of such properties is the trausfer to 
such other corporation of voting stock of the corporation which has 
acquired such properties, or 

"(C) before October 1, 1940, properties of another corporation solely 
as paid-in surplus or a contribution to capital in respect of voting stock 
owned by such other corporation. 

For the purposes of subparagraphs (B) and (C) in determining whether 
such voting stock or such paid-in surplus or contribution to capital is the 
sole consideration, the assumption by the acquiring corporation of a liability 
of the other, or the fact that property acquired is subject to a liability, shall 
be disregarded. Subparagraph (B) or (C) shall apply only if the corporation 
transferring such properties is forthwith completely liquidated in pursuance 
of the plan under which the acquisition is made, and the transaction of which 
the acquisition is a part has the effect of a statutory merger or consolidation. 

(2) 4 corporation which has acquired property from another corporation 
in a transaction with respect to which gain or loss was not recognized under 
section 112(b) (6) of Chapter 1 or a corresponding provision of a prior 
revenue law; 

"(8) 4 corporation the result of a si. atutory merger of two or more corpo- 
rations; or 

"(4) 6 corporation the result of a statutory consolidation of two or more 
corporations. 

"(b) COMPGNENT CDRPGRATIDN. — The term 'component corporation' means— 
"(1) In the case of a transaction described in subsection (a) (1), the 

corporation which transferred the assets; 
"(2) In the case of a transaction described in subsection (a) (2), the 

corporation the property of which was acquired; 
"(8) In the case of a statutory merger, all corporations merged, except 

the corporation resulting from the merger; or 
"(4) In the case of a statutory consolidation, all corporations consoli- 

dated, except the corporation resulting from the consolidation. 
"(c) QUALIFIED CDMPONENT CDBPGBATIDN. — The term ' qualificd component 

corporation ' means a component corporation which was in existence on the date 
of the begiuning of the taxpayer's base period. 

"(b) BAsE PERIOD. — In the case of a taxpayer which is an acquiring corpo- 
ration the base period shall be: 

"(1) If the tax is being computed for any taxable year beginnin in 
1940, the forty-eight months preceding the begi&ming of such tux;&ble 
year; or 

"(2) If the tax is being computed for any taxable rear beginning after 
December 81, 1940, the forty-eight months preceding what v-ould have b;en 
Its first taxable year beginning in 1940 if it had had a taxable year begin- 
ning in 1940 on the date on which the taxable year for which the tax is 
being computed began. 



"(e) BABE pERICD Yaass. — In the case of a taxpayer which is an acquiring 
corporation its base period years shall be the four successive twelve-month 
periods beginning on the same date as the beginning of its base period. 

"(f) ExISTENOE CF AcQUIRING CCRPORATICN. — For the PurPoses of subsection 
(c) and section 741, if any component corporation was in existence on the 
date of the beginning of the taxpayer's base period (either actually or by 
reason of this subsection), its acquiring corporation shall be considered to have 
been in existence on such date. " (g ) COMPONENT CCRPORA TICN s oF COMPONENT CORPCRATIONs. — If a corpora- 
tion is a component corporation of an acquiring corporation, under subsection 
(b) or under this subsection, it shall (except for the purposes of section 
742(d) (1) and (2) and section 748(a) ) also be a component corporation of 
the corporation of which such acquiring corporation is a component corporation. 

SEO. 741. ELEGTIQN oF INcoME CREDIT. 
"In addition to the corporations which under section 712(a) may elect the 

excess profits credit computed under section 718 or the excess profits credit 
computed under section 714, a taxpayer which is an acquiring corporation which 
was in existence on the date of the beginning of its base period shall have 
such election, 
"SEC. 742. AVERAGE BASE PERIOD NET INCOME. 

"In the case of a taxpayer which is an acquiring corporation which was 
actually in existence on the date of the beginning of its base period, or which 
is entitled under section 741 to elect the excess profits credit computed under 
section 718, its average base period net income (for the purpose of the credit 
computed under section 718) shall be computed as follows, in lieu of the method 
provided in section 718: 

"(a) By ascertaining with respect to each of its base period years— 
"(1) The amount of its excess profits net income for each of its ta~able 

years beginning after December 81, 1985, and ending with or within such 
base period year; or, in the ca. se of each such taxable year in which the deduc- 
tions plus the credit for dividends received exceeded the gross income, the 
amount of such excess; 

"(2) With respect to each of its qualified component corporations, the 
amount of its excess profits net income for each of its taxable years 
beginning after December 81, 1985, and ending with or within such base 
period year of the taxpayer; or, in the case of each such taxable year 
in which the deductions plus the credit for dividends received exceeded the 
gross income, the amount of such excess; 

"(8) (A) The aggregate of the amounts of excess profits net income 
ascertained under paragraphs (1) and (2); (B) the aggregate oi' the 
excesses ascertained under paragraphs (1) and (2); and (C) the difference 
between the aggregates found under clause (A) and clause (B). If the 
aggregate ascertained under clause (A) is greater than the aggregate found 
under clause (B), the difference shall for the purposes of subsection (b) 
be designated a 'plus amount', and if the aggregate ascertained under 
clause (B) is greater than the aggregate found under clause (A), the 
difference shall for the purposes of subsection (b) be designated a 'minus 
amount '. 

"(b) By adding the plus amounts ascertained under subsection (a) (8) for 
each year of the base period; and by subtracting from such sum, if for two 
or more years of the base period there was a minus amount, the sum of such 
minus amounts, excluding the greatest. 

"(c) By dividing the amount ascertained under subsection (b) by four. "(d) In no case shall the average base period net income be less than zero. 
In the case of a taxpayer which becomes an acquiring corporation in any taxable year beginning after December 81, 1989, if, on September 11, 1940, and at all times until the taxpayer became an acquiring corporation— "(1) the taxpayer owned not less than 75 per centum of each class of stock of each of the qualified component corporations involved in the trans- action in which the taxpayers became an acquiring corporation; or "(2) one of the qualified component corporations involved in the trans- action in which the taxpayer became an acquiring corporation or 

taxpayer, and of each of the other qualified component corporations in- 
volved in the transaction, 
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the average base period net income of the taxpayer»hall not be less th u (4) 
the average ba»e period net income of that one of it: qualified component 
corporations involved iu the transaction the average ba»e period uet iucome of 
which is greatest, or (B) the average bise period uet income of the taxpayer 
computed without regard to the base period uet income of any of its qualified 
componeut corporations involved in the trausactiou. 

"(e) For the purposes of subsectiou (a) (1) and (2) of this sectiou— 
"(1) There =hall be excluded, in the various computatious, auv dividends 

paid bv the taxpaver or anv of its qualified component corporation» during 
any of the taxable vears of the payor vrhich are iucluded in the computation 
of the taxpaver's average base period net income. If the payor corporation 
is a corporation described in subsection (f) (1) or (2) of this section, the 
divideuds to be excluded under thi» paragraph slmll be only such as are 
paid after such pavor corporatiou first became an a«quiriug corporation; aud 

"(2) Iu deteruuniug whether, for auy taxable year, the deductions plus 
the credit for dividends received exceeded the gross income, and in determin- 
in the amount of such exce»», the adjustmeut provided iu section 711(b) (1) 
schafi be made. 

'(f) (1) In the case of a taxpaver which is an acquiriug corporation and which 
wa» uot actuallv in existence ou the date of the begiuning of its base period, there 
Befall be excluded from the various computations under subsection (a) (1) of this 
»ection the portion of its escecs profits net income, or of the es«e». over gross 
income therein referred to. which is attributable to any period before it first 
became an acquiring corporauon. 

"(2) In the case of a component corporation which became a qualified com- 
poneut corporation oulv by rea»ou of sectiou 740(f), there shall be excluded from 
the various computatiou» under subsectiou (a) (2) of this»ection the portion of 
it- excess profit. - net income, or of the excess over gro»» income therein referred 
to. which is attributable to any period before it firct became an acquiring 
corporation. 

-(3) In the case of a qualitied component corporation which wa» actually iu 
exi»tence on the date of the be~ing of the taxpayer'c base period, there shall 
be excluded from the various cnmputations under subsection (a) (2) of thic 
cection the portion of its exec»s profits net income, or of the exec»s over gross 
income therein referred to, which is attributable tn the period before such date. 

"(4) If during the taxable year for which tax is computed under this sub- 
chapter the taxpaver acquires assets in a transaction which constitutes it an 
acquiring corporation, the amount includible under subsection (a) (2), attributa- 
ble to such transaction, shall be limited to an amount which bears the same 
ratio to the amount computed without regard to this paragraph as the number 
of davs in the taxable vear after such transaction bears to the total number 
of dav» in such taxable rear. 

SEC. 743. %ET Cu'IIBL CIIEBGE», 

"(a) For the purposes of section 713(c), upon the date of the transaction which 
constitutes a corporation an acquiring corporation, there shall be added to its 
daily capital addition or reduction for such dav, the net capital addition or 
reduction, ac the case mav be, of each of the component corporations involved in 
such transaction, but no other capital addition or reduction schall be cousidered as 
having been made bv rea»on of such transaction. 

"(b) For the purposes of this section— 
"(1) In cotuputing the net capital addition of each such contponent corpo- 

ration there shall be disregarded property' paid in to such corporation by 
the taxpayer or bv anv of its cotuponent corporations. 

'(2) In computing the net capital reduction of each such coruponent 
COIIIOration there shall be disregarded distributious made to the taxpaver 
or to anv of such coruponent corporations. 

SEc. 744. FOREIGN% CoBPoRATIoxs. 
"The term ' cot~oration ' as used in this Supplement does not include a foreign 

corporation. 
" SEPPLE51ELcT B — H&GHEsT BRAcEET AnncxT XRD IETESTED CAPITM. 

" SEC. 7DOi DEPIRITIonss. 
"As used in this Supplement- 
"(a) KxuHmuvez. — The term 'exchange ' means an ex«hange, to which section 

]12(b) (4) or (5) or so much of section 112 (c), (d), or (e) as refers to section 
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112(b) (4) or (5), or to which a corresponding provisions of a prior revenue law, 
is or was applicable, by one corporation of its property wholly or in part for stock 
or securities of another corporation, or a transfer of property by one corporation 
to anoth& r corporation after December 31, 1917, the basis of which in the hands 
of such other corporation is or was determined under section 113(a) (8) (B), or 
would have been so determined had such section been in effect. 

"(b) TRANsFFROR UPQN AN ExcHANGK. — The telTD ' transferor upon an ex- 
change' means a corporation which upon an exchange transfers property to 
another corporation in exchange, wholly or in part, for stock or securities of 
such other corporation, or transfers property to another corporation after 
Decelnber 31, 1917, the basis of which in the hands of such other corporation is 
or was deterfnined under section 113(a) (8) (B), or would have been so deter- 
mined had such section been in eiTect. 

"(c) TRANsFEREE UPoN AN ExcHANGE. — The term ' transferee upon an ex- 
change ' means a corporation which upon an exchange acquires property from 
another corporation in exchange, wholly or in part, for its stock or securities, 
or which acquires property from another corporation after December 31, 1917, 
the basis of which in its hands is or was determined under section 113(a) (8) (B), 
or would have been so determined had such section been in effect. 

"(d) CGNTROL. — The term 'control' means the ownership of stock possessing 
at least 90 per centum of the total combined voting power of all classes of stock 
entitled to vote and at least 90 per centum of the total value of shares of all 
classes of stock of the corporation. 

"(e) HIGHEsT BRAUKET AMOUNT. — The term 'highest bracket amount' means 
$500, 000 or the highest bracket amount computed under section 752, whichever 
is the smaller. 

SEc. 751. DKTKRMINATIGN oF PROPERTY PAID IN FoR STocK AND oF BGRRGWKD 
CAPITAL IN CGNNEGTION WITH CERTAIN ExcHANGEs. 

"(a) PRoPERTY PAID IN FQR STocK. — In the application of section 718(a) to 
a transferee upon an exchange in determining the amount 'paid in for stock 
of the transferee, or as paid-in surplus or as a contribution to capital of the 
transferee, in connection with such exchange, onlv an amount shall be deemed 
to have been so paid in equal to the excess of the basis in the hands of the 
transferee of the property of the transferor received by the transferee upon 
the exchange over the sum of— 

"(1) Any liability of the transferor assumed upon such exchange and 
any liability subject to which the property was received upon such ex- 
change, plus 

"(2) The aggregate of the amount of money and the fair market value 
of any other property transferred to the transferor not permitted to be 
received by such transferor without the recognition of gain. 

"(b) BoxaowED CAPrrAI, . — In the application of section 719(a) to a trans- 
feree upon an exchange, the term 'borrowed capital ' shall not include indebt- 
edness originally evidenced by securities issued by the transferee upon such 
exchange as considelation for the property of the transferor received by the 
transferee upon such exchange if (1) such securities were property permitted 
to be received by the person to whom such securities were issued without the 
recognition of gain and (2) the indebtedness originally evidenced by such 
securities did not arise out of indebtedness oi the transferor (other than in- 
debtedness which in the transferor's hands was subject to the limitations of 
this subsection) assumed by the transferee in connection with such exchange. 

SEc, 752. COMPUTATIGN oF HIGHEsT BRAcKET AMGUNT IN CONNEcrION WITH 
ExcHANGKs. 

"(a) SPEcIAL APPLIcATION oF DAILY INVKsTHD CAPITAL oF TRANsFKROR UPoN 
ExcH~NGE. — For the purposes of this section, the daily invested capital of a 
transferor upon an exchange for the day after the exchange shall be the daily 
invested capital determined under section 717 reduced by an amount equal to 
the amount by which the equity invested capital of the transferee upon such 
exchange was increased by reason of the receipt of property from such transferor 
upon such exchange. 

"(b) HIGHKsT BRA&'KEP AMoUNT oF TRANBFERoR. — 
"(1) T lxABIE YEAR oF ExcHANGE. — In the case of a transferor upon an 

exchange after the beginning of its first taxable year under this subchapter, 
its highest bracket amount for the taxable year in which the exchange takes 
pla&. e shall be the sum of— 
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"(A) Its l&i hcii bvnclret amount iinmediatcly preceding, the ex- 
chaiige multiplied by th& number of d;iys iu the tiixable y&;&r up ro a&id 
hiclu&li»g ihe day of the exch»»ge, plus 

"(R) Its hi 'hest bracket anionnt f' or the taxable y&:&r after the 
ex»liar&ge, uniltiplied by tl&e»uufi er of &1;iyi iu the taxable year 
mai»ing after (lie day of the exch»»ge, 

divided by the nuuiber of days in the t:&xable year. 
"(2) TAXABIK YEA&is AITE«ii ExcHANGE INVGLvING coNTR»L. — In tl&e &iii& of 

a tr«iusfcror npon au exchauge niter thc 5&giuuiug of its iiiit t:ixal&le year 
u»der this subchapter, if irnuiedintely after the ex& li;inge the (vanst'ev»r 
or its shar&&holders, or both, are in &outrol of th&& tv&i»if& v«, (lie trans- 
feror's highest bracket an&ount for anv t ixable year after the taxable year 
in which the ex«hauge tal-es place shall be an amouut whi&h ii a lierce»t- 
ag&' of its highest bracket amouui. i»&in&. dia(& ly p&'eceding the ex( hange 
eq»al to the perceutage ivl&ich iii daily ii&veste&l ciq&ital for the &lay after 
tlie ex& hinge is of its daily invested & Spital for the day of the & xcha»ge. 

"(8) TAxABLE YEARs AFTER Ex& IIANGE «YOT lxvo»vlNc coNTRGL. — Ili, the c;lse 
of a tr&iusferor upon ai& exch&nige (otlicr than a trausferor de: ci;ibed in 
paragraph (4) of this subic«ti»n) after the begir&ring of its fivii. t:ix;&k&le 
year under this subchapter, if iuuuediately af(&' the ex& h;&»ge no trins- 
feror or its shareholders, or both, uyou the excliange are in contv»l of the 
transferee, aud if tire shareholders of the traiisferee imiri«. liately yreced- 
in the exchange are not in control of the trausferee iminedi itely after the 
exchange. tl&c transferor's highest bracket amount for a»y taxable y&;ir 
aftev the exchange shall be the excess, if;ivy, of the sum of the trausfcior's 
highest bracl-et amon»t imuiediat«ly preceding the exchange a»d the trans- 
feiee'i higli& it bra&ket amouut iiiunediately precedi»g the exchauge, over 
$500, 0(. '0. 

"(4) TAXA&i(E YEARS AFTER CERTAIN EXCHANGES UNDER SEC'I'ION i&2(b& (3&. — 
In tlie case of an excha»ge after the k&eginning of the fiist taxable year 
under this subchapter of any trausferor ov tr&»&sferee upon s»ch e. change, 
iuvolving tw» ov more trausferors, or one or more tvansierors aud &»ie or 
r»ore other pers»us, if immediately aftev the exchaiige no o»e of such 
tvausfcr&&rs, or its shareholders, or both, and no one or &nore ot' such. other 
perioiii are iu c&mtrol of the tra»sfe&we an(1 if such exchange ii au exchange 
described in section 112(b) (5) ov so uiuch of section 112(c) or 112(e) as 
refers to section 112(b) (5), the higheit bracket amount of any such trans- 
feror for any ti&xable veav after. :the excl&ange shall be an amount equal to 
i(s higliest bracket amount in&I&rediateky preceding the excliangi 

"(A) &I!»us an an&ount'whr&h, . bears the sai»e ratio to its highest 
bracket amonut imuie&liately pr~e&lh&g the exchange as the ex"e's of 
its dailv invesi& d capital for the «hiy of the exchauge over its daily 
i»vested capit&il for the day afiev rhe exchange bears to its daily in- 
vested capital for the day of the exchange, and 

"(R) Ykus au amount which bears the s uue ratio to the excess over 
$500, 000 of the sum of the amounts ccuiputed under subparagiaph (A) 
with riipect to each transferor, as tlie amount computed under snb- 
yavagraph (A) with respect to such tva»sferor bears to the snm of 
the amounts computed under such subparagraph w'ith respect to each 
traiisferor. 

"(c) HIGHERT RRAcrcET AMOUNT oF TRANsr"EREE. — 
"(1) TAXABLE YEAR oF ExcHANGE INvoLvING coNTI&GL. — Ill the case of a 

transferee upon au exchange after the beginning of the firit taxak&le year 
under this snl&chapter of a transferor up&&r su& h exchange the tva»sferee's 
highc. t bracket amount for the taxable year in which tlie exchaiige takes 
place sliall be the sum of— 

"(A) Its higliest bracket amo;mt immediatelv precediug the exchm&ge 
multipli&&d by the number of days in the taxable year up to aud i»& indi»g 
the day of the exchange, plus 

"(R) Its highest bracket amount for the taxable. year after the ex- 
charige multipli&. d by the nuuiber of days in the taxable year remainirig 
after the day of the exchange, 

divided by the number of d;ivs in the taxable vear. For the purposes of this 
par«igraph and subsection (d) of this section 'exchange' includes a liqui- 
dation described iu paragraph (5) of this subsection. and such exchange 
shall be deemed to have tal-en place on the d»V such liquidaiion was 
comyleted: 

290217' — 41 31 
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"(2) TAxABLE YFARs AFTER ExcIIANGE INvoLvING coNTROL. — In the case of 
a transferee upon an exchange after the beginning of the first taxable year 
under tl&is subchapter of s. transferor upon such exchange, if immediately 
after the exchange any transferor upon such exchange or its shareholders, 
or both, are in contr'ol of the transferee, the transferee's highest bracket 
amount for any taxable year after the exchange shall be an amount which is 
a percentage of such transferor's highest bracket amount immediately pre- 
ceding the exchange equal to the percentage which the excess of the trars- 
feree's daily invested capital for the day after the exchange over its daily 
invested capital for the day of the exchange is of such transferor's daily in- 
vested capital for the day of the exchange. 

"(3) TAxABI. E YEABs AFTER ExcHANGE NGT INvoLYING coNTROL. — In the ease 
of a transferee upon an exchange (other than a transferee described in 
paragraph (4) of this subsection) after the beginning of the first taxable year 
under this subchapter of a transferor upon such exchange, if immediately 
after the exchange no transferor or its shareholders, or both, are in control 
of thc transferee, and if the shareholders of the transferee immediately pre- 
ceding the exchange are not in control of the transferee immediately after 
the exchange, the transferee's highest bracket amount for any taxable year 
after the exchange shall be an amount equal to (A) the sum of the trans- 
feror's highest bracket amount immediately preceding the exchange and the 
transferee's highest bracket amount immediately preceding the exchange, or 
(B) $500, 000, whichever is the sm'aller. 

"(4) TAXABLE YEARS YFTER CERTAIN EXCHANGES UNDER SECTION 112 (b) (G&. — 
In the case of an exchange described in subsection (b) (4) of this section, 
the highest bracket amount of the transferee upon such exchange for any 
taxable year after the exchange shall be an amount equal (A) to the sum 
of the amounts computed under sul&ps. ragraph (A) of such subsection with 
respect to each transferor or (B) $500, 000, whichever is the smaller. 

' (5) TAxABLE YEABs AFTER LIQUIDATIGN IN cAsE GF coRPGRATIGN REcEIv- 
ING PRGPEBTY UNDER SFcTIGN 112&b) (s). — Upon the receipt by a corporation 
during any taxable year under this subchapter of property in complete liqui- 
dation of another corporation, gain or loss upon which is not recognized by 
reason of section 112(b) (6), the highest bracket amount of the corporation 
receiving such property for any taxable year after the liquidation is com- 
pleted shall be an amount equal to its highest bracket amount immediately 
preceding the completion of the liquidation increased, but in no case to an 
amount above $500, 000, by an amount equal to the highest bracket am'ount 
of such other corporation immediately preceding the completion of such 
liquidation, if previously and after the'beginning of the first taxable year 
under this subchapter of the corporatidn receiving such property such cor- 
poration was a transferor upon an exchange with respect to which such 
other corporation was a transferee. 

"(d) HIGHEsT BBAOIIET AMOUNT IN CASE oF Two GB NIOBE KxcHANGEs IN SA»IE 
TAXABLE YEAR. — 

"(1) If a transferor upon an exchange is in the same taxable year in- 
volved in more than one exchange (either Gs transferor or transferee), its 
highest bracket amount for such taxable year shall be the amount deter- 
mined &mdcr subsection (b) (1) with respect to the last exchange in such 
taxable year. Its highest bracket amount immediately preceding any ex- 
change in such taxable vear subsequent to the first exchange therein shall 
be the amount computed under subsection (b) (1) with respect to the imm'e 
diately preceding exchange as if the taxable year closed on the day of such 
subsequent exchange. 

"(2) If a transferee upon an exchange is in the same taxable year in- 
volved in more than one exchange (either as transferee or transferor), its 
highest bracket amount for such taxable year shall be the amount deter- 
mined under subsection (c) (1) with respect to the last exchange in such 
taxable year. Its highest bracket amount immediately preceding any ex- 
change in such taxable year subsequent to the first exchange therein shall be 
the amount computed under subsection (c) (1) with respect to the imme- 
diately preceding exchange as if the taxable year closed on the day of such 
subsequent exchange. 

"(3) If a transferor or transferee upon an exchange is in the same tax- 
able year involved in more than one exchange (either as transferor or trans- 
1'cree), its highest bracket amount for any taxable year after the taxable 
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year in which»uch exchau es tool- place shall be the amount computed 
un&ler subsection (b) ('), (3), or (q), or (c) (2), (3), (I), or (fi), as the 
cii»e m;iy be, with respect to the last such exchange. " 

TITLE III — AEIORTIZATION DEDUCTIOV. 

SEi . 301. ALLoivANcE oF AMDRTIZATIDN DEDccTIDN 

Section 23 of the Internal Revenue Code is amencled bv inserting at the end 
thereof the folloiviug new subsection: 

"(t) S. MORTIZATION Iii uc«riox. — The deduction for amortizatiou proviiled in 
section 124. " 
SEC. 302. COXIPI T aTION OF AMORTIZATION DEDUCTION. 

The Internal Revenue Code is amended liy inserting after section 123 the 
following new sectiou: 
"Sic. 124. . 4&IDRTIzATiox DEDI CTION. 

"(a) GENERAL RULE. — L'very corporation. at its election, shall be entitled to a 
deduction with respect to the amortizati«m of the adjusted ba»i» of any emergencv 
I'iicility (as defined in snb-e«tiou (e) ), based ou a period of sixty months. Such 
auiortizatiou deduction shall be an aruouiit, ivith respect to each inontb of such 
period within the taxable vear, equal to the adjusted basis of the facility at tbe 
end of such month divided by tl'e number of months (including the month for 
ivbich tbe deduciiou i» computed) reinaining in the period. Such adjusted basis 
at tbe eud of the mouth shall be computed without regiird to the amortization 
deduction for»uch Iuonth. The aniortization deductiou above provided with re- 
spect to any mouth»liall, except to the exteut provided iu subsection (g) of. this 
section, be in lieu of the ilc«luction with respect to such facility I' or such month pro- 
vided bv»e«tion ". )i 1), relariiig to exhaustion, wear aud tear, and obsolescence. 
Tbe sirtv-mouth perioil shall begin a» to any eniergeucy facility, at the electiou of 
the taxpayer, with the mouth followiug the mouth in v-hich the facility was com- 
pleted or acquired, or with the succeeding taxable year. 

'(b) ELEOTIox oF XIIQRTIzATIox. — Tbe electiou of the taspaver to tal-e the amor- 
tization dedu«tiou and to begin tbe sixty-Iuouth period with tbe month following 
the month in wh!Cb the facility was completed or acquired shall (except a» pro- 
vided in»ubsectiou (d) (3) ) be nmde oulv bv a stateuient. to that etrect in its 
return for the taxable vear in which tlie facility was complete«1 or acquired. Its 
election to tal-e the amortization deiluction:ind to begiu such period with the tax- 
able year succeeding such year shall be umde only by a statemeut to that efiect in 
it. return for such succeeding taxable year. 

"(c) TERMINATIDN oF A&oRTIzkTION DEDUcTION. — A. t'ixpayer which has elected 
under subsection (b) to tal-e the amortizatiou deductiou provided in subsection 
(a) mav, at anv time after Iual-ing such election, discontinue the amortization 
deductions Ivith respect to the remainder of the amortization period, such discou- 
tiuuance to begiua» of the beginning of anv month specified by the taxpaver in a 
notice in writiiig filed with the Commissioner before the begiuuiug of such month. 
The deduction provided under section 23(1) shall be alloiied, be inning with the 
first month a» to which the amortization deductiou is not appli«able, and the tax- 
payer shall not (except as proviiled in subsection (d) ) be cutitled to auy further 
amortization deductions with respect to such emergeucy facility. 

"(d) TERIIINATION OF AGIORTIZATION PERIOD. — 
"(1) If the President has proclaimed the euding of the emergency period (as 

defiued in subsection (e) ), or if the Secretarv of IVar or the Sei retary of the 
ibavy has, in accordance with regulatious prescribed by the President, certified 
to the Corumissiouer that an emergency facility ceased, on the date specified 
in the certificate, to be nece. »arv in the interest of national defense during the 
emergeucv period, and if the date of such proclamation or the date specified 
in such certificate occurs within sixtv months from the beginniug of the amor- 
tization period with re»pect to such emergency facility. then the taxpayer uiay 
elect (in accordance with paragraph (4) of this subsection) to terininate the 
amortization period with respect to such emergencv facility as oi' the eud of 
tbe month in which such proclamation II as issued or in which occurred the 
date specified in such 

certific�at, 

v;hichever is tlie earlier. Iri such case the 
amortization period with respect to such facilitv shall end with tbe end of 
such month in lieu of the eud of the sixtv-month period. 

"(2) If the date of the proclamation or the date specified in the certificate 
referred to in paragraph (1) of this subsection occurs within sixty months 
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from the beginning of the amortization period with respect to such emergency 
facility and after the beginning of the month which the taxpayer has pre- 
vionsly fixed under subsection (c) for the taking, in lieu of the amortization 
deduction provided in this section, of the deduction allowed by section 28(1), 
tlie taxpa ver may elect (in accordance with paragraph (4) of this subsection) 

to terminate the amortization period with respect to such emergency facility 
as of the end of the month in which such proclamation was issued or in which 
occurred the date specified in such certificate, whichever is the earlier. In 
such case the amortization period with respect to such facfiity shall end with 
the end of such month in lieu of the end of the sixty-month period, and the ter- 
inination of the amortization deduction under subsection (c) shall be 
disregarded. 

"(8) In the case of a taxpayer which has not in either of its returns specified 
in subsection (b) elected to take an amortization deduction with respect to an 
emergency facility, if the date of the proclamation or the date specified in the 
certificate, referred to in paragraph (I) of this subsection, whichever is 
earlier, is before the expiration of sixty months from the last day of the month 
in which such emergency facility was completed or acquired, then the tax- 
payer may elect (in accordance with paragraph (4) of this subsection) the 
amortization deduction provided in subsection (a), using an amortization 
period beginning with the month following the month in which the emergency 
facility was completed or acquired and ending as of the end of the month 
within which such proclamation was issued or within which occurred the date 
specified in such certificate, whichever is the earlier. 

"(4) The election provided in paragraph (I), (2), or (3) shall be made by 
filing with the Commissioner, in such manner, in such form, and within such 
time, as the Commissioner with the approval of the Secretary may by regula- 
tions prescribe, a statement of such election. When such election has been so 
made, then, under regulations prescribed by the Commissioner with the 
approval of the Secretary, the taxes for all taxable years, beginning with the 
taxable year in which the amortization period began, shall be computed in 
accordance with an amortization deduction computed in accordance with the 
method provided in subsection (a), but using (in lien of the sixty-month 
period provided in such subsection) the amortization period specified in para- 
graph (I), (2), or (8), as the ease may be. 

(5) REcolPUTATION OF TAX IN cAsE oF ELEcTIQN UNDEB TIIIs sIIBBKGTION. — 
If the adjustment of the income or excess-profits tax liability for any taxable 
year necessary to give effect to paragraph (4) of this subsection is prevented 
(A) on the date of the certificate of the Secretary of War or the Secretary 
ot the Navy or on the date of the, . Iresident's proclamation, whichever 
is the basis of the taxpayer's election upPer this subsection, or (B) within 
one year from such date, by any provision of law (other than this paragraph 
and other than section 8701, relating to compromises), an adjustment of the 
tax liability shall nevertheless be made if in respect of such taxable year a 
notice of deficiency is mailed or a claim for refund is filed, as the case may be, 
within one year after the date of such certificate or such proclamation, 
whichever is the basis of the taxpayer's electiou under this subsection. If at 
the time of the mailing of such notice of deficiency or the filing of such claim 
for reftmd, the adjustment is so prevented, then the amount of the adjustment 
authorized in this paragraph shall be limited to the increase or decrease in 
the tax previously determined for such taxable year which results solely 
from the eftect of paragraph (4) of this subsection, and such amount shall 
be assessed and collected, or credited or refunded, in the same manner as if it 
were a dehciency or an overpayment, as the case may be, for such taxable year 
and as if on the date of such certificate or such proclamation, whichever is 
the basis of the taxpaye". 's election under this subsection, one year remained 
before the expiration of the periods of limitation upon assessment or filing 
claim for refund for the taxable year. The tax previously determined shall 
be ascertained in accordance with section 3801(d). The amount to be 
assessed and collected under this paragraph in the same manner as if it 
were a deficiency, or to be refunded or credited in the same manner as if it 
were an overpavment, shall not be diminished by any credit or set-off based 
upon any item, inclusion, deduction, credit, exemption, gain, or loss, other 
than one resglting from ihe eifect of paragraph (4) of this subsection, Such 
amount, if paid, shall not be recovered by a claim or suit for refund or suit 
for erroneous refund based upon any item, inclusion, deduction, credit, 
exemption, gain, or loss, other than one resulting from the eKect of para- 
graph (4) of this subsection. 
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"(e) DEFiN&T&oxs. — 
"(1) l. '&(&KB(l)&N&'Y FAcs&. l'I Y, — As &ised in rliis sectii»r, the term 'emergency 

facility ' menus nny f;)& ility, I iud, b&siidiug, llln('llil» ry, ol' eqillplslellt, 0&' pisrt 
tliereof, the construction, r(& oiisrv»«tion, &)re«tion, ov iust:illation of which 
&v;is completed;ifier Jn»e 10, 19(0, or svl)i&h iv;is a«quii eel aft& v such date, 
and &vittr vespect to ivhi(h a c(rtiii«rite »nil& v sul&seciiori (f) has been made. 

"(2) EMEB(&ENOY PERI»i). — As &ised in this s«tion, the tenn ' emergency 
period 

' n&cans thc period begi»iii»g Jiine 10, 1940, ;iud &»ilirig' u» the date on 
which the Yi esiileut pvoclaiiiis that the utiliznti&ni of a substniiti;il portion of 
the emevgericy facilities with r& sp&(t to wliich cevtificiiti&&ns under subse& ti&&n 

(f) have b&'cn nnide, is»o longer ve&r»ivcd in thc iniei'esi of national defe»se. 
"(f) DErE&&A&&NA'J&»N (&F ADJUSTED I Asls OF Ex&I RGEN«Y 1&AOII &Tv. — Ils der( i'- 

miiii»g, for th&' pnrp&»es of s»bse«tion (ii) ol' s&ibse('ri()i& (h) ihe a(ijus't& d biisis 
oi an emevg& ucy facility— 

"(1) There shall be included only so m»ch of the amount other&vis& con- 
stitutillg su«11 adjlssted bssis;is is prop(1'ly nti&'ik&s&r;sble to sis«ls «&»istruction, 
reconstru«tion, ere& tiou, instisllr&tion, or acquisition aftev Juue 10, 1940, as the 
Advisory ('onm&issiou to tl&e C. '&&»u&il of Natioual Defense a»d eithev the 
Se«reraiv of 1Vav ov &i)& S«vet)iiy of the &N;rvy have certified, &vithi» the 
tiiue spe«ified in paragraph (9) of tiiis siii»« tion, arid under such regnlations 
'ls t)ie President mny pr& s&. vil&&', ;»»« «ss;&i v in the interest of national defe»se 
dur ng the &'mergency p& riod; "(") After the «o»ipieiiou &&r ncquisitio» of iuy eiuerge»cy facility with 
respect t&& svbi«li a c«vri&i«i ie msdcv paragraph (1) lms been made, any 
exp«»(liirure (niivibntabk to such fnciliiy and to the pcviocl after such com- 
pletiou ov acquisition) &vhi«h do(. s uot reprcs&»t construction, reconstruction, 
er((tio», instiilhitio», oi acqnisitiou iuclncled in su«h certificat, but witl& 
respc«i to which a sepiiriste «ertifi«nte is ma&le u»dei parngvaph (1), shall 
not be applied in iidjustuserit of the basis of such facility;ind shall be 
co»sidered as an expeu&liiuve with respect to a ne&v e»i& rge»cy fncility; a!sd 

"(3) Tlie cevtificate 1)rovided fov ill pris'agl"ipll (1) shall have no effect 
u»less ni;i&le before &vbi«hevev of the follo&vi»g d:iles is the in(& v: (A) The 
beginning of su«h «o»s!r'nction, re«onstructiou, erectiou, or installation, or 
tlie date of such acquisition, ov (B) the one hmsdrecl n»d twentieth day after 
the dnte of the eun«tnse»t of tire S««uid It«re»rre Act of 1910. 

"(g) DEPR' c&ATIosv DK&)U«T)osv. — It tire adjusted bi)sin of tbe ei»ergency facility 
couq)utcd witl&(nrt regnv&1 to snbs«tio» (f) of this s(&&tiou is in ex&ess of the 
adjusted basis &on&pated n»d(r s»ch s»bsection, the deduction provided by sec- 
tion 29(l) shall, despite the provisi&nis of snbscctiou (a) of this section, be 
allo&ved with respect to such emergency f i«ility as if its adjusted basis were an 
an&ount equal to the amount of such excess. 

"(hi PAYMENT BY UN&TEI) S'I'ATI;s &&F UNAM»RTIZKD CosT oF FA(&II JTY. — If cil& 

amount is properly i»«ludibl ' in the gross iuc&»ne of the t;ixp;syer on »ceo»»t of n 
payment with re. pact to an e»&ev inicy facility and such payment is certified as 
providecl in this pnragr;iph, then, nt the election ot' the taxpayer iu its return for 
the taxable venr in which sncli nmount is so includible— 

"(1) The amortiz:&tiou ileductiou for the month in which such amount is so 
includible shall (iu lien of ibe amount of the deduction for such mouth 
co&nputed under subsection (a) ) be the nniount so includible, but such 
deduction shall not be in excess of the adjusted basis of the emergencv 
facility as of the end of such month (computed without regis&al to auy 
amortization deductiou for such month). Payn&cuts referred to in this p;&rn- 

gr)iph shall be pay&nents the nrriounts of w)sich are certified, uuder si!ch 
regulations as the Pi'esident may prescribe, by either the Secretary of Ki&v 
or the Secretary of the Navy as compensation to the taxpayer for the un- 
nuiortize&1 cost of the em&. rgency facility made becnnse— 

"(A) a contract with the United States i»volving the use of the facility 
has been terminated by its te&nns or by cnncellation, or 

"(B) the tnxpnyer had reasoi&able grounds (either from provisions of 
a contract with the Un ted States involving the use of the facility, or 
from written or oral repre, e»tations made»ncler anthority of the United 
States) for anticipating future contracts involving the use of the facility, 
which fut»re coutracts have not been made. 

"(2) In case the taxpayer is not eutitled io any a&nortizatiou deduction 
with respect to the emergency facility the ded»«tio» allosvable under section 
23(1) on account of the month in which such amount is so inch&dible shall 
be increased by such amount, but such deduction on account of such month 
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shall not be in excess of the adjusted basis of the emergency facility as of the 
end of such month (computed v ithout regard to any amount allowable, on 
account of such month, under section 28(1) or this paragraph). "(i) PR0TEcTIoN oF THE UNITED STATEs. — If the taxPayer has been or will be 

reimbursed by the United States for all or a part of the cost of any emergency 
facility pursuant to any contract with the United States, either— 

"(1) directly, by a provision therein dealing expressly with such remiburse- 
ment, or 

"(2) indirectly, because the price paid by the United States (insofar as 
return of cost of the facilitv is used as a factor in the fixing of such price) 
is recognized by the contract as including a return of cost greater than the 
normal exhaustion, wear and tear, 

no amortization deduction with respect to such emergency facility shall be 
allowed for any month after the end of the month in which such contract is 
made, unless, before the expiration of ninety days after the making of such 
coutract or one hundred and twenty days after the date of the enactment of the 
Second Revenue Act of 1940, whichever of such periods expires the later, the Ad- 
visory Commission to the Council of National Defense, and either the Secretary 
of War or the Secretary of the Navy certify to the Commissioner that such con- 
tract adequately protects the United States with reference to the future use 
and disposition of such emergency facility. A certificate by the Advisory Com- 
mission to the Council of National Defense and either the Secretary of War or 
the Secretary of the Navy, male to the Commissioner before the expirationof 
ninety days after the making of a contract or one hundred and twenty days after 
ihe date of the enactment of the Second Revenue Act of 1940, whichever of such 
periods e~pires the later, to the etfect that, under such contract, reimbursement 
for all or a part of the cost of any emergency facility is not provided for within 
the meaning of clause (1) or clause (2), shall be conclusive for the purposes of 
this subsection. 

"The terms and conditions of contracts with reference to reimbursement of the 
cost of emergency facilities and the protecting of the United States with reference 
to the future use and disposition of such emergency facilities shall be made 
available to the public. " 

TITLE IV — SUSPENSION OF PROFIT-LIMITING PROVISIONS OF THE VINSON 
ACT AND CERTAIN PROVISIONS OF THE MERCHANT MARINE ACT, 1936, 

SEc. 401. SUsPENRIDN oF PRolIT-LIMITINQ PRovIsloNs oF THE VINsoN AOT. 

The provisions of section 8 of the Act of March 27, 1984 (48 Stat. 505; B4 
U. S. C. , section 496), as amended, beginniug with the first proviso thereof, and 
section 2(b) of the Act of June 28, 1940 (Public, Numbered 671, Seventy-sixth 
Congress, third session), shall not apply t6 contracts or subcontracts for the 
construction or manufacture of any complete naval vessel or any Army or Navy 
aircraft, or any portion thereof, which are entered into in any taxable year to 
which the excess profits tax provided in Subchapter E of Chapter 2 of the Internal 
Revenue Code is applicable or would be applicable if the contractor or subcon 
tractor, as the ease may be, were a corporation, and any agreement to pay into 
the Treasury profit in excess of 10 per centum, 12 per centum, or 8 per centum, 
as the case may be, of the contract prices of any such contracts or subcontracts 
shall be without effect. This section shall also apply to such contracts or sub- 
contracts which were entered into before the date of the beginning of the con- 
tractor's or subcontractor's first taxable year which begins in 1940 and which are 
not completed before such date. 

SEU. 402. SUSPENSIDN oF PRDFIT-LIMITING PaovIsIDNs oF THE MERCHANT MARINE 
AOT, 1986, As To CERTAIN SUBcoNTRACTs. 

(a) The provisions of section 605(b) of the Merchant Marine Act of 19M, as 
amended, shall not apply to any subcontract which would otherwise be within 
such provisions if such subcontract is entered into in any taxable year of the 
subcontractor to which Subchapter E of Chapter 2 of the Internal Revenue Code 
is applicable and if the principal contractor and the subcontractor between which 
such subcontract is entered into are not affiliated within the meaning of subsection 
(b) of this section at the time such subcontract is entered into or at any time 
thereafer up to and including the date of its completion; and any agreement, pur- 
suant to which the subcontractor is required to pay to the United States Maritime 
Commission profit in excess of 10 per centum of the contract price of any such 
subcontract or pursuant to which such an agreement is required to be obtained 
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from such subcontractor relative to such cubcnntrnct, shall be without effect. This 
subsection shall applv ouly if both the principal contractor and the snbcoutractor 
are corporations. 

(b) For the put~oses of this section, two or more corporntionc shall be deetued 
to be afliliated (1) if oue corporation owns at least 95 per centum of the stock 
of the other or others, or (2) if at least (ifi per ceutum of the stocl- of two or 
more corporations is owued by the same iuterests. As used in this subsection, the 
term "stock" does not include nouvoting stock which is limited and preferred ns 
to dividends. 

TITLE Y — 4'MEXD%ENTS TO I ETERNAL REvEyiEE CODE. 

i8Ec. 501. BARxlrvos ARD PRGFITs oF CORPGRATIQFs. 

(a) I, ncDER IRTERxAL REvsxEE CGDE. — Section 115 of the Internal Revenue Code 
is amended by iuserting at the end thereof the foHowing new subsectious: 

"(I) EvFEOT ox EAR:7IRGs ARD PRDFITs oF GAIx oR Los ' AND oF REcEIPT oF TAx- 
FREE DISTRIRETIoxs. — flic gaiu or loss realized from the sale or other disposition 
(after February 28, 1018) of propertv by a corporation— 

"(1) for the purpose of the computatiou of earuiugs and profits of the 
corporation, shaH be determiued, except as provided iu paragraph (2), bv 
using as the adjusted basis the adjusted basis (uuder the law applicable to 
the year in which the sale or other dispositiou Ivns Iuade) for determining 
gain, except that no regard shall be had to the value of the property as of 
March 1, 1018; but 

"(2) for the purpose of the conIputation of earnings and profits of the 
corporation for anv period begiuniug after Februarv 28, 1918, shaH be de- 
termined bv using ns the adjusted bnsis the adjusted basis (under the law 
applicable to the vear iu which the sale or other dispositiou wns made) for 
determining gain. 

Gain or lo. s so realized shaH iucrense or decrease the earnings and profit, to, b. it 
not bevond, the extent to which such n realized gain or locs wns recognized in 
computing net income uuder the law applicable to the year in vvhich cnch cale or 
disposition was umde. %herein determiuing the adjusted basis usedincomnnt- 
in such realized gaiu or loss the adjustment to the basis differs from the adjust- 
ment proper for the purpose of determining earnings or profit:, then the latter 
adjuStrueut Shall be used in determinin the inereaSe Or deereaSe abOVe prO- 
vided. %herc a corporation receives (after February 2s. 1918) a distribution 
from a second corporation which (under the lacv applicable to the rear in which 
the distribution was made) wns not a taxable dividen'd to the charehnlders ot 
the secoud corporation, the amount. iof such distribution shall not increase the 
earnin . . and profit: of the first corporation in the fofiowing eases: 

"(1) X i such increase shall be Iuade iu respect of the part of such distribu- 
tion which (uuder such lasv) is directly applied in reductiou of the basis of 
the stock in respect of which the distributiou was made. 

"(2) iVO such increase shaH be made if (under such law) the distribution 
cauces the basis of the stocl- iu respect of which the distribution was made 
to be allocated between such stock nnd the propertv received. 

"(m) EARRIRGs ASD PROFITs — IxcREAsE Lx %ALEE AccRLKD BEFQRE IIARcH 1, 
1918. — 

"(1) If any increase or decrease in the earuiugs or profits for anv period 
begiuuing after February 28, 1918, with respect to any matter would be 
different had the adjusted basis of the property iuvolved been determined 
without regard to its 5Iarch 1, 1018, value, then, except as provided iu 
paragraph (2), an iucrense (properly reflectiug such difference) chall be 
Iuade in that part of the earnings aud profits cousisting of iucrease iu value 
of property accrued before Ilnrch 1, 1918. 

"(2) If the application of subsectiou (I) to a sale or other disposition after 
February 28, 1918, resnlts in a loss which is to be applied in decrease of 
earnings aud profits for any period begiuuiug after February 28, 1018, then, 
notwithstanding ubcection (I) aud iu lieu of the rule providecl in paragraph 
(1) of this suibsectiou, the amount of;uch loss so to be applied shaH be 
recluced bv the amonut, if nuv, bv vihich the adjusted basis of the property 
used in determining the lo. s, exceed. the adjusted basis computed without 
re ard to the value of the propertv on llnrch 1, 1018, and if such amount co 
applied in reduction of the decrease exceeds such loss, the excess over such 
]os~: shnll increase that part of the earnings and profits cousisting of iucrease 
in vnlue of property accrued before i(larch 1, 1918. " 
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(b) EFFEOTIVE DATE oF AIfENDbfENT. — The amendment made by subsection (a) 
shall be applicable to taxable years beginning after December 81, 1988. 

(c) UNDEB PRIOR ACTs. — For the purposes of the Revenue Act of 1988 or any 
prior Revenue Act the amendments made to the Internal Revenue Code by sub- 
section (a) of this section shall be effective as if they were a part of each such 
Revenue Act on the date of its enactment. Nothing in this subsection shall affect 
the tax liability of any taxpayer for any year which, on September 20, 1940, was 
pending before, or was theretofore determined by, the Board of Tax Appeals, 
or any court of the Uuited States. 
SEC. 502. TAX oF SHAREHCLDERs oF PERSONAL SERVIcE CCBPCBATIoNs. 

The Internal Revenue Code is amended by inserting after section 878 the follow- 
ing new Supplement: 

' SUPPLEMENT S — TAX OF SHAREHOLDERS OF PEBSONAL SERVICE COBPOBATIONS. 

SEC. 891. APPLICABIIITY OF SUPPLEMENT. 
"If a personal service corporation (as defined in section 725) is exempt under 

such section for any taxable year from the excess profits tax imposed by such 
subchapter, the provisions of this Supplement shall be applicable with respect to 
each shareholder of such corporation who was a shareholder in such corporation 
on the last day of such taxable year of the corporation. 

SEC. 892. UNDISTRIBUTED SUPPLEMENT S NET INCOME. 

"For the purposes of this chapter, the term ' undistributed Supplement S net 
income' means the Supplement S net income (as defined in section 393) minus 
the amount of the dividends paid during the taxable year. For the purposes of 
this section the amount of dividends paid shall be computed in the same manuer 
as provided in subsections (d), (e), (f), (g), (h), and (i) of section 27 for the 
purpose of the basic surtax credit provided in section 27. 
"SEc. 393. SUPPLEMENT S NET INcoME. 

"For the purposes of this chapter ' Supplement S net income ' means the net 
income, except that there sh'all be allowed as additional deductions- 

"(a) The Federal income tax payable under this chapter for the taxable 
year; and 

"(b) In lieu of the deduction allowed by section 28(q), contributions or gifts, 
payment of which is made within the taxable year, to or for the use of donees 
described in section 28(q) for the purposes therein specified, to an amount 
which does not exceed 15 per centum of the corporation's net income, com- 
puted without the benefit of this subsection and section 23(q). 
"SEc. 394. CQRPoRATIQN INcohfE TAxED To SHAREHCLDERs. 

"(u) GENERAL RULE. — The undistributed Supplement S net income of a per- 
sonal service corporation shall be iucluded in the gross income of the share- 
holders in the manner and to the extent set forth in this Supplement. 

"(b) AMOUNT INcLUDED IN GRoss INcohfE. — Each shareholder who, on the 
last day of the taxable year of the corporation, was a shareholder in such 
corporation shall inchfde in his gross income, as a dividend, for the taxable 
year in which or with which the taxable year of the corporation ends, the 
amount he would have received as a dividend if on such last day there had 
been distributed by the corporation, aud received by the shareholders, an 
amount equal to the undistributed Supplement S net income of the corporation 
for its ta. xable year. 

"(c) CREDIT FQR OBLIGATIoNs oF THE UNITED STATES AND ITs INBTRUhfEN- 
TALITIES. — Each such shareholder shall be allowed a credit against net income, 
for the purposely of the tax imposed by section 11, 18, 14, 201, 204, 207, or 862, 
of his proportionate share of the interest specified in section 25(a) (1) or (2) 
which is included in the gross income of the corporation. 

"(d) EFFEGT oN CAPITAL AccoUNT oF PEBsoNAL SERvIGE CQRPoRATIoN. — An 
amount equal to the undistributed Supplement S net income of the personal 
service corporation for its taxable year shall be considered as paid in as of 
the close of such taxable year as paid-in surplus or as a contribution to capital, 
and the accumulated earnings and profits as oi' the close of such taxable year 
shall be correspondingly reduced, if such amount or any portion thereof is 
required to be included as a dividend in the gross income of the shareholders. 

"(e) BAsIS OF SToc~ IN HA. NDs oF SHAREHOLDERB. — The amount required to 
be included in the gross income of. the shareholder under subsection (b) shall, 
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«r the purpose of adjusting the basis of his stock with respect to which the 
d1stribution would have been made (if it had been made), be treated as having 
been reinvested by the shareholder as a contribution to the capiial of the 
corporation; but ouly to the extent to which such amount is included in his 
gross income in his r&turn, increased or decreas«l by any adjustment OI such 
amount in the last determi1&atiou of the shareholcler's tax liability, m&«l«before 
the expiration of seven years after the date prescribed by law for filing the 
return. 

"(f) PERIoD oF LIMITATION oN AssEssMKNT AND CGLLKcTION. — I&ol' period of 
limitation on assessmeut aud collection without assessment, in the case of 
failure to iuclude in gross income the amount properly includible therein under 
subsection (b), see sectiou 275(d). 

SEc. 895. NGNRKsIDENT ALIEN INDIvIDUALs AlvD FGREIUN CORPGRATICNs. 

"In the case of a shareholder taxable under section 211(a) or 281(a), his 
distributive share of the undistribuied Supplement S net income of the cor- 
poration required to be i»«luded in the gross inco1ue shall be considered as a 
divideud received by him fro&n sources within the United States. 
" SEc. 396. SHAREHoLDl R s TAx PAID BY CGBPOBATIDN. 

"If a persoual service corporation is exempt for any taxable ye:&r under 
section 725 fro1u excess profits tax, it shall, at the time of filing its return, pay 
to the collector an amount equal to the amount that would be required by sec- 
tiou 143(b) or section 144 to be deducted and withhekl by the corporation if 
any amount required by this Supplement to be include&i in the gross income of 
the shareholder had beeu, on the last day of the taxable year of the corpora- 
tion, paid to the shareholder in cash Bs a dividend. Such amount shall be 
collected and paid iu the same mauner as the amount of tax due in excess of 
that shov n by the taxpayer upon a return in the case of a mathematical error 
appearing on the face of the return. " 
SEC. 503. STATUTE oF LIMITATIoxs IN CAsE oF ColvsTBUcTIvK DIvIDENDS. 

Section 275(d) of the Iuternal Revenue Code (relating to statute of limita- 
tions) is amended to read as follows: 

"(d) CCNsTRUcTIvE DITIDENDs. — If the taxpayer omits from gross income an 
amount properly includible therein— 

"(1) FCREIGN PERsoNAL-HGLDING coMPANIEs. — Uuder section 837(b) (re- 
lating to the inclusion in the gross inco&ne of United States shareholders 
of their distributive shares of the undistributed Supplen1ent P net income 
of a foreign personal-holding compa»y); or 

"(2) PERsoNAI. BEBVIcE COBPOBATIONs. — Under section 394(b) (relating 
to the inclusion in the gross inco»1e of shareholders of their distributive 
shares of undistributed Supplement S net income of a personal service 
corporation); 

the tax may be assessed, or a proceeding in court for the collection of such 
tax may be begun without assess&nent, at any time within seven yea. l's after 
the return vvas filed. " 
SEc. 504. CREDIT OF NGNREBIDENT ALIEN oF TAx As SHAREHOLDER IN PERsoNAL 

SKRYIcE COBPCRATIolv. 

Section 216 of the Internal Revenue Code (relating to credit against tax of R 
nonresident alien individual) is amemle&l by adding at the end thereof a new 
sentence to read as follows: "A nonresident alien individual shall be allowed 
as a credit against his tax the amount required by section 396 to be pa, id by the 
personal service corporatiou of which he is a shareholder with respect to his 
tax liability under Supplement S. " 
SEU. 505. CBEDTT oF Fo»FIGE CoBPoBATIoN oz TAX As SHAREHOLDER IN PKBGONAL 

SERVICE CORPORATION. 

Section 234 of the Internal Revenue Code (relatin to credits against tax of 
foreign corporations) is amended by adding at the end thereof a»ew sentence 
to read as follows: "A foreign corporation shall be allnved as a credit against 
ifs fax the amount required by section 396 to be paid by the personal service 
corporation of which it is a shareholder with respect to its tax liability under 
Supplement S. " 
SEO. 506, CHANGE oF NAME GF ExIsTING ExcEss-PBGFITs TAX. 

(a) Subchapter B of Chapter 2 of the Internal Revenue Code is amended, 
effective February 10, 1989, by striking out, in the heading of such subchapter, 
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"EXCESS PROFITS TAX" and inserting in lieu thereof "DFCLARED VALUE 
EXCESS-PROFITS TAX", and by striking out, in the first paragraph of 
section 600 of such subchapter, "excess-profits tax" and inserting in lieu thereof 
"declared value ex&. ess-pr&rfits tax ". 

(b) Section 28(c) (1) of the Internal Revenue Code (relating to taxes not 
deductible in computing net income) is aniended, effective February 10, 1939, 
to read as follows: 

"(1) Federal income, war-profits, and excess-pr&»fits taxes (other than the 
&xccss-profits tax imposed by section 106 of the Revenue Act of 1935 (49 Stat. 
1019), or by section 602 of the Revenue Act of 1988 (52 Stat. 567), and other 
than the declared value excess-profits tax imposed by section 600); ". 
Src. 507. P& DrlcITY oF RETURNs DF Svs& n . PTER E Fxcvss PRDFITs TAx. 

Section 55(a) (2) of the Internal Revenue Code is amended by striking out 
"Subchapters A, B, and D of Chapter 2" and inserting iu lieu thereof "Sub- 
Ihapters A, B, D, and k: of Chapter 2 ". 
SEC. 508. TEcH rIcAL AMENDMENTs. 

(a) LIMIrATioN oN AssEssMENT 4ND CDLLEcTIDN. — Section 8'312 of the Internal 
Revenue Code (r«lating to period of limitation on assessment and collection 
of taxes) is amended by striking out "Except in the case of iucome, estate, and 
gift taxes" and inserting in lieu thereof "Except in the case of income, war- 
profits, ex&ess-profits, estate, and gift taxes". 

(b) ARATEMENT, CREDIT, AND REFUND oF TAxEs. — Section 8770(a) (1) of the 
Internal Revenue Code (relating to authority to abate, ere&lit, or refund tax) is 
amended by striking out "Except as otherwise provided by law in the case of 
income, estate, and gift taxes" and inserting in lieu thereof "Except. as other- 
wise provided by law in the case of in&. ome, war-profits, excess-profits, estate, 
and gift taxes". 

TITLE VI — NATIONAL SERVICE LIFE INSTTRAN& E AND PROVISIONS AFFECTING 
THE RAILROAD RETIRI. MENT INBOARD. 

PART I — NATIONAL SERVICE LIFE INSURANCE. 

SEC. 601. When used in this part- 
(a) The term "person" means (1) a commissioned officer; (2) a warrant 

oiiicer; (8) enlisted personnel (including persons selected for training and 
service under the Selective Training and Service Act of 1940); (4) a member 
of the Anny Nurse Corps (female); and (5) a member of the Navy Nurse 
Corps (female); 

(b) The term "Administrator" means the Administrator of Veterans' Affairs. 
(c) The term "active service" means active service in the land or naval 

forces (including the Coast Guard) of the United States and service in the land 
or naval forces of the United States under the Selective Training and Service 
Act of 1940, but the service of any person ordered to active duty in any such 
force for a period of thirty days or less, shall not be deemed to be active service 
in such force during such period; 

(d) The term "insurance" means National Service Life Insurance; 
(e) The terru "child" includes an ad&&pted child. 
SEc. 602. (a) Every person who is commissioned and hereafter ordered into, 

pr whp is hei'eafter examined, accepted, and enrolled in, the active service and 
while in such active service shall, upon application in writing (made within 
pne hundred and twenty days after entrance into such active service) and pay- 
ment of premiums as hereinafter provided and without further medical examina- 
tjpn, be gr'aiited insurance on the five-year level premium term plan by the 
United States against the death of such person occurring while such insurance 
is in force. 

(b) Any person who is released from active service within one hundred and 
twenty days after such enrollment shall be granted such insurance upon applica- 
tion therefor in writing (made within one hundred and twenty' days after a 
subsequent enrollment or entrance into active service and before discharge or 
resignation therefrom), and upon payment of premiums and evidence satisfactory. 
tp the Administrator showing such person to be in good health at the time of 
such application. 

(c) Any person upon reenlistment or reentrance into or reemployment in active 
service and before discharge or resignation therefrom and any person in the 
active service upon discharge to accept a commission and before resignatipn 
therefrom, shall be granted such insurance upon application therefor in writing 
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(made within one hundred and tw enty days following such reenlistment, reen- 
trance, reemployment, or discharge to accept a coinniission), an&1 upon payinent 
of premiums and evidence satisfactory to the Administraior showing such person 
to be in good health at the time of such application. 

(d) Any person who has been commissioned, or examined, accepted, and 
enrolled, in the active service and is in such active service on the date oi' 

enactment of this Act shall be granted such insurance upon application there- 
for in writing (made within one hundred and twenty days after the date of 
enactment of this Act and before discharge or resignation from such acti ve 
service), and upon payment of premiums aud evidence satisfactory to the 
Administrator showing such person to be in good health at the time of such 
application. 

(e) The premium rates for such insurance shall be the net rates based upon 
the American Experience Table of Mortality and interest at the rate of 3 per 
centum per annum. All cash, loan, paid up, and extended values, and all other 
calculations in connection with such insurance, shall be based upon said Ameri- 
can Experience Table of hiortality and interest at the rate of 8 per centum per 
annum. I 

(f) Such insurance shall be issued upon the five year level premium term 
plan, with the privilege of conversion as of the date when any preniium be- 
comes or has become due, or exchange as of the date ol' the original policy, upon 
payment of the difference in reserve, at any time after such policy has been 
in eRect for one year and wiihin the five year term period, to policies of insur- 
ance upon the folloiving plans: Ordiuary life, twenty payment life, thirty Iiay- 
ment life. All five year level preinium term policies shall cease and terminate 
at the expiration of the five year term period. Provisions for ca. h, loan, paid 
up, and extended values, dividends froni gains and savings, refund of mi& arned 
premiums, and such other provisions as may be found to be reasonable and 
practicable, may be provided for in the policy of insurance or from tiine to 
time by regulations proniulgated by the Administrator, 

(g) The insurance shall be payable only to a widow, widower, child (includ- 
ing a stepchild or an illegitimate child if designated as bencficiary by the 
insured), parent (including person in loco parentis if designated as beneficiary 
by the insured), brother or sister of the insured. The insured shall have the 
right to designate the beneficiary or beneficiaries of the insurance, but only 
within the classes herein provided, and shall, subject to regulations, at all 
times have the right to change the beneficiary or beneficiaries of such insurance 
without the consent of such beneficiary or beneficiaries but only within the 
classes herein provicled. 

(h) Such insurance shall be payable in the following manner: 
(I) If the beneficiary to whom payment is first made is under thirty 

years of age at the time of maturity, in two hundred and forty equal 
monthly instalhnents. 

(2) If the beneficiary to whom payment is first made is thirty or more 
years of age at the time of maturity, in equal monthly installments foi one 
hundred and twenty months certain, with such payments continuing during 
the remaining lifetime of such beneficiary. 

(8) Any installinents ceriain of insurance remaimng unpaid at the death 
of any beneficiary shall be paid in equal monthly installments in an 
amount equal to the monthly installments paid to the first beneficiary, to 
the person or persons then in being within the classes hereinafter speci- 
fied and in the order named, unless designated by the insured in a different 
order— 

(A) to the widow or widower of the insured, if living; 
(B) if no widow or widower, to the child or children of the insured, 

if living, in equal shares; 
(C) if no widow, widower, or child, to the parent or parents of the 

insured, if living, in equal shares; 
(D) if no widow, widower, child, or parent, to the brothers and sis- 

ters of the insured, if living, in equal shares. 
(I) If no beneficiary is designated by the insured or if the designated bene- 

ficiai'y docs not survive the insured, the beneficiary shall be deterinined in 
accordance with the order specified in subsection (h) (3) of this section and 
the insurance shall be payable in equal monthly installments in accorclance with 
subsection (h) (I ) or (2), as the case may be. The right of any bmiefiiciary to 
payment of any installments shall be conditioned upon his or her being alive 
to receive such payments. Ão person shall have a vested right to any install- 
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ment or installments of any such insurance and any installments not paid to 
a beneficiary during such beneficiary's lifetime shall be paid to the beneficiary 
or beneficiaries within the permitted class next entitled to priority, as provided 
in subsection (h). 

(j) No installments of such insurance shall be paid to the heirs or legal 
representatives as such of the insured or of any beneficiary, and in the event 
that no person within the permitted class survives to receive the insurance or 
any part thereof no payment of the unpaid installments shall be made. 

(k) When the amount of an individual monthly payment is less than $5, 
such amount may, in the discretion of the Administrator, be allowed to accumu- 
late without interest and be disbursed annually. 

(1) A. ny payments of insurance made to a person represented by the insured 
to be within the permitted class of beneficiaries shall be deemed to have been 
properly made and to satisfy fully the obligation of the United States under 
such insurance policy to the extent of such payments. 

(m) The Administrator shall, by regulations, prescribe the time and method 
of payment of the premiums on such insurance, but payments of premiums in 
advance shall not be required for periods of more than one month each, and 
may at the election of the insured be deducted from his active service pay or 
be otherwise made. 

(n) Upon application by the insured and under such regulations as the 
Administrator may promulgate, payment of premiums on such insurance may be 
waived during continuous total disability of the insured which commenced sub- 
sequent to the effective date of such insurance and which has existed for six 
consecutive months or more prior to the attainment by the insured of the 
age of sixty years, effective as of the due date of the monthly premium becom- 
ing payable on or after the first day of the seventh consecutive month of such 
disability: provided, That application for waiver is made while the insurance 
is currently kept in force by the payment of premiums, and the insured fur- 
nishes proof satisfactory to the Administrator showing that he is and has been 
continuously totally disabled for six or more months prior to attaining sixty 
years of. age. Any waiver granted by the Administrator under this subsection 
shall not become effective prior to the date of application therefor; except that, 
in the discretion of the Administrator, it may be made effective at any time 
within a period of not more than six months prior to such date but in no 
event prior to the first day of the seventh month of such continuous disability. 
Any premiums tendered to cover a period during which such waiver is effective 
shaff be refunded. The Administrator shall provide by regulations for reex- 
aminations of beneficiaries under this subsection and, in the event that it is 
found that an insured is no longer totally, disabled, the waiver of premiums 
s'hall cease as of the date of such finding qnd the policy of insurance may be 
continued by payment of premiums as provided in said policy. premium rates 
shall be calculated without charge for the cost of the waiver of premiums herein 
provided and no deduction from benefits otherwise payable shall be made on 
account thereof. 

(o) The Ad»i»strator shall promptly determine and publish 
condffions of' such insurance. Pending the promulgation 
tions of the five year level premium term policy and the printing of such polic 
ihe Administrator may issue a certificate in lieu thereof as evidence that insur- 
ance has been granted and the rights and liabilities of the applicant and of the 
United States shall be those specified by the terms and conditions of the policy 
when published. 

(p) Such insurance may be made effective, as specified in the application, not 
later than the first day of the calendar month following the date of application 
therefor, but the United States shall not be liable thereunder for death occurring 
prior to such effective date. 

(q) Such insurance shall be issued in anv multiple of $500 and the amount of 
such insurance with respect to any one person shall be not less than $1, 000 or 
more than $10, 000. 

SKc. 008. No persou may carry a combined amount of National Service I, ife 
Insurance and United States Government life insurance in excess of $10, 000 at 
any one time. 

SEc. 604. There is hereby authorized to be appropriated, out of any money in 
the Treasury not otherwise appropriated, such sums as may be necessary to 
carry out the provisions of this part, to be known as the National Service I, ife 
Insurance appropriation, for the payment of liabilities under National Service 
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Life Insurance. Payn&ents from this appropriation shall be n&ade upon and in 
accordance with aw»rds by the Adn&iuisi&«tor. 

SEc. (i&4. (a) There is hereby cre &ted iu thc Treasury a perurauent trust fund 
to be kuo&vn as the National Servi&e Life lnsnr;&uce Fund. All premi&uns paid on 
account of Natiou&&l Service Life lusurauce shall be deposited and covered into 
the Treasury to the credit of such furnl, vvhi& b, together with interest e;» ncd 
thereon, shall be av &ilable for the pay&neut of liabilities under such insurance, 
iucludiug payn&ent of dividends aud refuuds of uuc;&rned premiuu&s. Paya&cuts 
from this fund shall be made upou aud iu ac«urdauce with a&cards by the Ad- 
Ilunistra tor. 

(b) The Adn&inistratur is authorized to set:&side out of such fuud such re- 
serve amouuts as may be required under accepted actuarial priuciples, to meet all 
liabilities uuder such insurance; and the Secretary of tbe Treasury is hereby 
authorized to invest and reinvest such fund, or any part thereof, iu interest- 
beariug obligations of the United States or iu obligations guarauteed as to princi- 
pal an&i interest by the United States, aud to sell such obligations for the purposes 
of such fund. 

Szc. 606. The United States shall bear the cost of administration in connection 
with this part, including expenses for me&)i«;&1 exmninations, printing and bind- 
iug, and for such other expenditures as are nece. sary in the discreiion of the 
Administrator. The appropriatious made for tbe Veterans' Admiuistration for 
the fiscal year 1941 for administrative expenses shall be available for the pay- 
ment of such costs of administration m&der this part. 

SEc. 60T. (a) The l'nited States shall bear the excess mortality cost and the 
cost of waiver of premiu&ns on account of total disability traceable to the extra 
hazard of n&ilitary or uaval service, as such hazard may be determined by the 
Admiuistrator. 

(b) Whenever beuefits under such insurance become payable because of the 
death of the insured as the result of disease or injury traceable to tbe extra 
hazard of military or naval service, as such hazard may be determined by the 
Administrator, the liability for payment of such benefits shall be borne by the 
United States iu an an&ouut which, when added to the reserve of the policy at the 
time of death of tbe insured, will equal the then value of such beuefits under 
such policy. The Administrator is authorized and directed to transfer from time 
to time from the National Service Life Iusurance appropriation to thc National 
Service Life Iusurauce Fuud such sums as may be uecessary to carry out the 
provisions of this section. 

(c) Whenever the pren&turns under such insurance are waived as provided in 
section 602(n) because of the total disability of the insured as the result of dis- 
ease or injury traceable to the extra hazard of military or naval service. as such 
hazard may be determined by the Administrator, the premiums so waived shall 
be paid by the United States and the Admiuistrator is authorized aud dire&ted to 
transfer from time to time an amount equal to the amount of such prenuums 
from the National Service Life Insurance appropriation to the National Service 
Life Insurance Fund. 

SEo. 608. The Administrator, subject to the general direction of the President, 
shall admiuister, execute and enforce the provisions of this part, shall have 
power to make such rules and regulations, not inconsistent with the provisions 
of this part, as are necessary or appropriate to carry out its purposes, and shall 
decide all questions arisiug hereuuder. All otfieers and employees of the Vete&. ans' 
Administration shall perform such duties iu connection with the administration 
oi' this part as may be assigned to them by the Administrator. All ofiicial acts 
performed by such ofiicers or emplovees designated therefor by the Administrator 
shall have the same force and effect. as though performed by the Administrator 
in person. L&'xcept in the event of suit as provided in se&tion 617 hereof, all de- 
cisions rendered by the Administrator under the provisions of this part, or regu- 
lations issued pursuant thereto, shall be fiual and conclusive on all questions of 
law and fact, and no other ofiicial or court of the United States shall have jur s- 
diction to review by motion or otherwise anv such decision. 

SEo, 609. (a) There shall be no recovery of payments made under this part 
from any person who, in the judgment of the Administrator, is without fault on 
bis part and where, in the judgment of the said Ad&ninistrator, such recovery 
would defeat the purpose of benefits otherwise authorized herein or would be 
against equity and good conscience. No disbursing ofii&er or certifying oificer shall 
be beld liable for any amount paid to any person where the recovery of such 
amount is waived under this section. 
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(b) Where, under the provisions of this section, the recovery of a yayment 
made from the National Service Life Insurance Fund is waived, the National 
Service Life Insurance Fund shall be reimbursed for the amount of such yayment 
from the current appropriation for National Service Life Insurauce. 

SEc. 610. No State law providing for presumption of death shall be apylicable 
to claims for National Service Life Insurance. If evidence satisfactory to the 
Administrator is produced establishing the fact of the continued and unexplained 
absence of any individual from his home and family for a period of seven years, 
during which period no evidence of his existence has beeu received, the death 
of such individual as of the date of the expiration of such period may, for the 
purposes of this part, be considered as sutliciently proved. 

Sxc. 611. No United States Government life insurance shall be granted here- 
after to any yerson under the provisions of section 300 of the World War Vet- 
erans' Act, 1S24, as amended: Provided, That this section shall not be construed 
to prohibit the issue of United States Governm'ent life insurance policies in cases 
in which acceptable applications accompanied by proyer and valid remittances 
or authorizations for the payment of premiums have, yrior to the date of enact- 
ment of this Act, been received by the Veterans' Administration or which have, 
prior to said date, been placed in the mails properly directed to said Veterans' 
Administration, or been delivered to an authorized representative of the War 
Department, the Navy Department, or the Coast Guard, and which are forwarded 
to the Veterans' Administration not later than one hundred and twenty days 
subsequent to said date. 

SEc. 612. Any person guilty of mutiny, treason, spying, or desertion, or who, 
because of conscientious objections, refuses to perform service in the land or 
naval forces of the United States or refuses to wear the uniform of such force, 
shall forfeit all rights to insurance under this part. No insurance shall be pay- 
able for death infiicted as a lav ful punishment for crime or for military or naval 
offense, except when inflicted by an enemy of the United States; but the cash 
surrender value, if any, of such insurance on the date of such death shall be 
paid to the designated beneficiary, if living, or otherwise to the beneficiary or 
beneficiaries within the yermitted class in accordance with the order specified 
in section 602(h) (3). 

Sac. 613. Whoever in any claim for insurance isa~ed under the provisions of 
this part makes any svvorn statement of a material fact knowing it to be false, 
shall be guilty of perjurv and shall, upon conviction thereof, be punished by a 
fine of not more than $5, 000, or by imprisonment for not more than two years, or 
by both such fine and imprisonment. 

SEc. 614. Whoever, with intent to defraud ' the United States or any benefi- 
ciary of such insurance, shall obtain or receive any money or check for National 
Service Life Insurance without being entitled to the same, shall, upon convic- 
tion thereof, be punished by a fine of not more than $2. 000, or by im'prisonment 
for not more than one year, or by both such fine and imprisonment. 

SKc. 615. Any person who shall knowingly make or cause to be made, or con- 
spire, combine, aid, or assist in, agree to, arrange for, or in any wise procure 
the making or presentation of a false or fraudulent aifidavit, declaration, cer- 
tlficate, statement, voucher, or paper, or writing purporting to be such, concern- 
ing any application for insurance or reinstatement thereof, waiver of premiums 
or claim for benefits under National Service Life Insurance for himself or any 
other person, shall, upon conviction thereof, be punished by a fine of not more 
than $1, 000, or imprisonm'ent for not more than one year, or by both such fine 
and imprisonment. 

SEc. 616. The provisions of Public Law Numbered 262, Seventy-fourth Con- 
gress, approved August 12, 1935 (49 Stat, 607), and titles II and III of public I, aw Numbered 844, Seventy-fourth Congress, approved June 29, 1936 (49 Stat. 
2031), insofar as they are applicable, shall ayply to the provisions of this part. 

SEc. 617. In the event of a disagreement as to claim arising under this part, 
suit may be brought in the same manner and subject to the same conditions and 
limitations as are applicable to United States Government (converted) life insur- 
ance under the provisions of sections 19 and 500 of the World War Veterans' 
Act, 1924, as amended: Prov(ded, That in any such suit the decision of the Administrator as to waiver or nonwaiver of premiums under section 602(n) 
shall be conclusive and binding on the court. 

SEc. 618. This part may be cited as the "National Service Life Insurance Act 
of 1S40". 
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PART II~REDITING MILITARY SERVICE FOR ANNUITY pUBFOsES UNDER TIIE RAILROAD 
RE'I IREMENT ACTS. 

SEc. 625. The Act entitled 'An Act to amend an Act & ntitled 'An A&. t to estab- 
lish a retirement system for employ& es of carriers subj«. 't to the Interstate Com- 
merce Act, and for other purposes, ' approved August 20, 1065, " approved June 
24, 1067 (50 Stat. 307), is hereby a&uended by inserting after section 8 the 
following new section: 

MILITARY SERVICE. 

"Src. BA. (a) For the purposes of deterunining eligibility for an annuity and 
computing an annuitv, including a n&ini&num annuity, there shall also be in- 
cluded in an individual's years of servine, within the li&nitations hereinafter 
provided in this section, voluntary or involuntary military service of an indi- 
vidual prior to January 1, 1067, within or v ithout the United States during any 
war service period: Proria& d, )&o«cve&', That such military service shall be in- 
cluded only subject to and in accordance with the provisions of subsection (b) 
of section 8, in the sa&ne Iuanner as though military service were service ren- 
dered as an employee: Provided f0& ti«'&, That an individual who entered mili- 
tary service prior to a Ivar service period shall not be regarded as having been 
in military service in a w qr service period with respect to any part of the 
period for which he entered such military service. 

"(b) I'or the purpose of this section ard section 202, as amend&. d, an indi- 
vidual shall be deemed to have been in ' military service ' when commissioned 
or enrolled in the active service of the land or naval forces of the United States 
and until resignation or discharge therefrom; and the service of any indi- 
vidual in any reserve component of the land or naval forces of the United 
States who Ivas ordered to active duty in '&ny such force for a period of thirty 
davs or less shall be deemed to have been active service in such force during 
such period. 

"(c) For the purpose of this section and section 202, as amended, a ' war 
service period ' shall mean (1) any v ar period, or (2) with respect to any 
particular individual, any period during which such individu 11 (i) having 
been in military service at the end of a war period, was required to continue 
in m litarv service, or (ii) was required by any Act of Congress, any regulation 
promulgated, order issued, or proclamation made, in pursuance of such Act, to 
enter and continue in military service. 

"(d) For the purpose of this section and section 202, as amended, a ' vvar 
period ' shall be deemed to have begun on whichever of the following d'ates is 
the earliest: (1) the date on which the Congress of the United States declared 
war; or (2) the date as of which t)&e Cougress of the United States dcclar«l 
that a state of war has existed; or (8) the date on which war was declared 
by one or more foreign states against the United States; or (4) the date on 
which any part of the United States or any territory under its jurisdiction 
was invaded or attacked by any armed force of one or more foreign states; 
or (5) the date on which the United States engaged in armed hostilities for 
the purpose of preserving the Union or of maintaining in any State of the 
Union a republican form of government. 

"(e) For the purpose of this section and section 202, as amended, a ' war 
period ' shall be deemed to have ended on the date on which hostilities ceased, 

"(f) Military service shall not be included in the years of service of an 
individual unless, in the calendar year in which his military service in a war 
service period began, or in the calendar year next preceding such calendar 
year, he rendered service for compensation to an employer, or to a person 
service to which is otherwise creditable under this Act, or lost time as an 
employee for which he received remuneration, or was serving as an employee 
representative. 

"(g) A calendar month in which an indivi&hral was in military service which 
may be included in the individual's years of servi&. e or service period, ns the 
ease may be, shall be counted as a month of service: P&. o&'i&ie&i, ho&&&&'& rr, That 
no calendar month shall be counted as more than one month of service. 

"(h) In determining the monthly compensation for computing an annuity, 
military service and any remuneration therefor shall be disregarded. 

"(I) In the event military service is or has been used as the basis or as a 
partial basis for a pension, disabilitV compensation, or any other gratuitous 
benefits pavable on a periodic basis under any other Act of Congress, any 
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annuity under this Act or the Railroad Retirement Act of 1995, which is based 
in part on such military service and is with respect to a calendar month for 
all or part of which such pension or other benefit is also payable, shall be 
reduced with respect to that mouth by the proportion which the number of 
years of service by which such military service increases the years of service, 
or the service period, as the case may be, bears to the total vears of service, or 
by the aggregate amount of such pension or other benefit with respect to tha. t 
month, whichever would result in the smaller reduction. 

"(j) Any department or agency of the United States maintaining records oi' 
military service, at the request of the Board, shall certify to the Board, with 
respect to any individual, the number of months of military service which such 
department or agency finds the individual to have had during any period or 
periods with respect to which the Board's request is made, the date and man- 
ner of entry into such military service, and the conditions under which such 
service was continued. Any department or agency of the United States which 
is authorized to make awards of pensions, disability compensation, or any 
other gratuitous benefits or allowances payable, on a periodic basis or other- 
wise, under any other Act of Congress on the basis of military service, at the 
request of the Board, shall certify to the Board, with respect to any individual, 
the calendar months for all or part of which any such pension, compensation. 
benefit, or allowance is payable to, or with respect to, the individual, the 
amounts of any such pension, compensation, benefi, or allowance, and the 
military service on which such pension, compensation, benefit, or allowance is 
based. Auy certification made pursuant to the provisions of this subsection 
shall be conclusive on the Board: Prov(ded, That if evidence inconsistent with 
any such certification is submitted, and the claim is in the course of adjudication 
or is otherwise open for such evidence, the Board shall refer such evidence to 
the department or agency which made the original certification and such de- 
partment or agency shall make such recertification as in its judgment the evi- 
dence warrants. Such recertification, and any subsequent recertification, shall 
be conclusive, made in the same manner, and subject to the same conditions 
as an original certification. 

"(k) In the event that an individual was, on or before the date of enact- 
ment of the Second Revenue Act of 1940, denied an annuity but could have 
been grauted an annuity under the provisions of this Act or the Railroad 
Retirement Act of 1995 had military service been included in his years of 
service or service period, as the case may be, no annuity shall be payable with 
respect to such individual, or with respect to his death, by reason of the 
provisions of this section, unless such individual files a new application with 
the Board. In determining the earliest date upon which an annuity can begin 
to accrue for such an individual in accordance with the provisions of section 
2, the filing date of the application shall. be the date on which such new 
application is filed. 

"(l) An individual who, on or before the date of enactment of the Second Reve- 
nue Act of 1940, was awarded an annuity under the provisions of this Act or the 
Railroad Retirement Act of 1995, but whose annuity would have been increased if 
his military service had been included in his years of service or service period, as 
the case may be, may, notwithstanding the previous award of an annuity, make 
application (in such manner and form as may be prescribed by the Board) for an 
increase in such annuity based on his military service. Upon the filing of such 
application, if the Board finds that the military service thus claimed is creditable 
and would result in an increase in the annuity, the Board, notwithstanding the 
previous award, shall recertify the annuity on an increased basis in the same man- 
ner as though this section had been in effect at the time of the original certifica- 
tion: provided, h, omever, That if the annuity previously awarded is a joint and 
survivor annuity, the increased annuity shall be a joint and survivor annuity of 
the same type except that if on the date the increase begins to accrue the indi- 
vidual has no spouse for whom the election of the joint and survivor annuity was 
made, the increase on a single life basis shall be added to the individual's annuity: 
And provided further, That such increase in the annuity shall not begin to accrue 
more than sixty days before the filing da. te of the application for an increase in the 
annuity based on military service, and in the event the annuity is a joint and sur- 
vivor annuity, the actuarial value of the increase in annuity shall be computed 
as ot the elective date of the increase. 

"(m) In addition to the amount authorized to be appropriated in subsection (a) 
of section 15 of this Act, there is hereby authorized to be appropriated to the Rail 
road Retirement Account for each fiscal year, beginning with the fiscal year ending 
June 30, 1941, an amount sutficient to meet the additional expenditures necessary 
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to be made during each such fiscal y&;&r by reasou of crediii» under the Railroad 
Retirement Acts military service prior to January 1, 1987. Tbe Railroad Retire- 
n&ent Board, as promptly as pr;&cticable after tbe date of enact&ncnt of the Second 
Revenue Act of 1!040, and thereafter annually, shall submit io the Bureau of the 
Budget estimates of such military service appropriations to be made to the account 
in addition to ihe annual estimates by the Board, in accordance with subsection 
(a) of section 15 of this Act, of the appropriations to be made to the account to 
provide for the payment of annuities, pensions and de;&th b& nefits not l&used on 
military service. Each such estimate shall take into a& count the excess or the defi- 
ciency, if any, in such military service approi&riation for the l&receding fiscal year. " 

SEc. 626. Section "0' of such Act of June 24, 1987, is hereby amended by insert- 
ing immediately after the second proviso ot such section the following new pro- 
viso: "And I»ocided fw the&, That for the purposes of determining eligibility for 
an annuity and computing an annuity there shall also be included in an individ- 
ual's service period, subject to and in accord;mce with subsections (a) to (I), 
inclusive, of section 8A of this Act, vohmtary or involuntary military service of 
an individual prior to January 1, 1087, within or without the United States during 
any war service period, if, in the calendar year in which bis military service in a 
war service period began, or in the calendar year next preceding such calendar 
year, he was in the con1pensated service of a carrier, or of a person service to which 
is otherwise c& editable, or 1vas serving as a representative; but such military serv- 
ice shall be included only subject to and in accordance with the provisions of the 
Railroad Retirement Act of 1985, iu the same manner as though military service 
were service rendered as an en1ployee: ". 

TITLE 1 II — CREDIT AGAINST FEDERAL UNEMPLOYMENT TAXES. 

SEO. 701. CREDIT AGAINsT FEDFRAI ~ UNFMPLovMENT TAxEs. 
(a) ALLowANOE oF CREDIT. — Against the tax imposed by section 901 of tbe 

Social Security Act for the calen&iar year 1936, 1937, or 1%8, or against the tax 
imposed by the Federal Unemployment Tax Act for the calendar year 1%9, any 
taxpayer shall be allowed credit for the amount of contributions paid by him 
into an unemployment fund under a State law— 

(1) Before the sixtieth day after the date of the enactment of this Act; 
(2) On or after such sixtieth day (except in the case of the tax for tbe cal- 

endar year 1%9) with respect to wages paid after the fortieth day after such 
date of enactment; 

(6) Without regard to the date of payment, if the assets of the taxpaver 
are, at any time during the fifty-nine-day period following such date of enact- 
ment, in the custody or control of a receiver, trustee, or other fiduciary ap- 
pointed by, or under the &ontrol'of, a court of competent jurisdiction. 

The amount of such & redit, in the case of contributions with respect to the ca]en- 
dar year 1969 paid after the last day upon which the taxpayer was required under 
section 1604 of the Federal Unemp'. oyment Tax Act to file a return for such year 
shall not exceed 90 per centum of the amount which would have been &&llowable as 
credit on account of such contributions had they been paid on or before such last 
day, The provisions of the Social Security Act in force prior to February 11, 1%9 
(except the provision limiting the credit to amounts paid before the date of filing 
returns) shall, with respect to the tax for the calendar year 1986, 1%7, or 1%8, ap- 
ply to allowance of credit under this section, and the provisions of the Federal Un- 
employment Tax Act (except section 1601(a) (8) ) shall, with respect to the tax for 
the calendar year 1%9, apply to allowance of credit under this section. The terms 
used in this subsection shall, with respect to the tax for the calendar year 1%6, 
1967, or 1%8, have the same meaning as when used in title IX of the Social Security 
Act prior to February 11, 1960, and shall, with respect to the tax for the calendar 
year 1989, have the same meaning as when used in the Federal Unemployment Tax 
Act. The total credit allowable against the tax imposed by section 901 of the 
Social Security Act for the calendar year 1%6, 1987, or 1%8, or against the tax 
imposed by section 1600 of the Federal Unemployment Tax Act for the calendar 
year 1%9, shall not exceed 90 per centum of such tax. 

(b) REF&1ND. — Refund of the tax (including penalty and interest collected with 
respect thereto, if any), based on any credit allowable under this section, may be 
made in accordance with the provisions of law applicable in the case of erroneous 
or illegal colic&. tion of the tax. No interest shall be allowed or paid on the amount 
of any such refund. 

Approved, October 8, 1940, 11 p. m. , E. S. T. 
200217' — 4l — 32 
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1940 80 10848 
PUBLIC, NO. 671, SEVENTY-SIXTH CONGRESS (CHAPTER 440, THIRD 

SESSION [H. R. 9822]). 
An Act To expedite national defense, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

Yjl 0 

SEc. 2, 
A 

(b) After the date of. approval of this Act no contract shall be made for the 
construction or manufacture of any complete naval vessel or any Army or Navy 
aircraft, or any portion thereof, under the provisions of this section or otherwise, 
unless the contractor agrees, for the purposes of section 8 of the Act of March 27, 
1984 (48 Stat. 505; 84 U. S. C. 496), as amended— 

(1) to pay into the Treasury profit in excess of 8 per centum (in lieu of the 
10 per centum and 12 per centum specified in such section 8) of the total 
contract prices of such contracts within the scope of this subsection as are 
completed by the particular contracting party within the income taxable 
vear; 

(2) that any profit in excess of 8. 7 per centum of the cost o" performing 
such contracts except prime contracts made on a cost-plus-a-fixed-fee basis as 
are completed by the contracting party within the income taxable year shall 
be considered to be profit in excess of 8 per centum of the total contract 
prices of such contracts; and 

(8) that he will make no subcontract which is within the scope of such 
section 8, unless the subcontractor agrees to the foregoing conditions. 

SEo. 8. The provisions of section 8 of the Act of March 27, 1984 (48 Stat. 505), 
as amended by the Acts of June 25, 1936 (49 Stat. 1S26), and April 8, 1989 (58 
Stat. 56; U. S. C. , Supp. V, title 84, section 496), and as made applicable tp 
contracts for aircraft or any portion thereof for the Army by such Act of April 
8, 1939, shall, in the ease of contracts or subcontracts entered into after the date 
of approval of this Act and during the period of the national emergency declared 
by the President on September 8, 1989, to exist, be limited to contracts pr sub. 
contracts where the award exceeds $25, 000. 

SEc. 4, In the case of every contract or subcontract for the construction or 
manufacture of any complete naval vessel or Army or Navy aircraft or any portion 
thereof which is entered into (whether before or after the date of apprpval pf 
this Act), the Secretary of War or the Secretary of the Navy, as the case may 
be, after agreement with the contractor or subcontractor, shall certify to the 
Cpmmissioner of Internal Revenue as to (a~); the necessity and cost of special 
additional equipment and facilities acquired to facilitate, during the natipnal 
emergency declared by the President on September 8, 1989, to exist, the compie. 
tion of such naval vessel or Army or Navy aircraft or portion thereof in private 
plants; and (b) the percentage of cost of such special additional equipment and 
facilities to be charged against such contract or subcontract. For all purppses 
pf section 8 of the Act of March 27, 1984 (48 Stat. 505; 84 U. S. C. 496, as amended, 
such certification shall be subject to such regulations as the president may pre- 
scribe, but shall be binding upon the Commissioner of Internal Revenue, unless, 
within five days after receipt of such certification, he make formal objection 
thereto to the Secretary of the Navy or the Secretary of War as the case may be. 
The part of such cost chargeable against the contract or subcontract in pursuance 
of such certification, shall, for the purposes of such section 8, be considered tp be a 
reduction of the contract price of the contract or subcontract. The amount 
charged against the contract or subcontract in pursuance of such certification 
shall, for the purposes of such section 8, be applied against and reduce the cost or 
pther basis of such special additional equipment and facilities as of the date of 
installation thereof: Provided, That the Secretary of War or the Secretary of the 
Navy, as the ease may be, shall report to the Congress, every three months, the 
cost of such special additional equipment and facilities to. be borne by the Govern- 
ment under each contract. 

ll! If 

Sac. 12. The provisions of all preceding sections of this Act shall terminate 
June 80, 1942, unless the Congress shall otherwise provide. 

gl 

Approved, June 28, 1940. 
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1940 — 30 — 10&9 

PUBLIC, NO. 699, SEVEXTY-SIXTH COXGRESS (CIIAPTER 500, THIRD 
SVSSIOX [Ii. R. 9861/ ). 

An Act amending the Banl-ruptcy Act with respect to the basis of 
property. 

Be it enacted by the Sc»aie and Ho»se of R&l&rcse&&tati& cs of the I. »it& d States 
of Amer(ca in Congress assembled, That effective as of June "', 1&J68, sc& tion 270 
of the Act entitled "An Act to est&& blish a uuiform nyet&au of baukruptcy throughout 
the United States", approved July 1, 1898, as amended, is amended to read as 
follows: 

"Szc. 270. In deterruining the basis of property for any purposes of any law of 
the United States or of a State imposin a tax upon income, the brrsis of the 
debtor's property (other than money) or of such property (other than money) 
as is transferred to anv person required to use the &lebtor's basis iu whole or in 
part shall be decreased bv au aruouut equal to the amount bv which the indebted- 
ness of the debtor, uot includiug accrued interest unpaid aud uot resulting in a 
tax benefit on any iucome tax return, has been canceled or reduced iu a proceeding 
under this chapter, but the basis of auv particular propertv shall not be decrease&1 
to an amount less than the fair marl-et value of such propertv as of the date of 
entry of the order confirming the plan. Auv determination of value in a proceeding 
under this chapter shall uot be deemed a determination of fair market value for 
the purposes of this sectiou. The Commissioner. of Interual Revenue, with the 
approval of the Secretary of the Tretsury, shall prescribe such regulatious as he 
may deem necessarv iu order to refiect such decrease in basis for Federal iucome- 
tax purpose: and otherwise carry into effect the purposes of this section. " 

SEp 2. Effective as of Juue 22, 19 8, section 396 of snch Act, as amended, is 
amended to read as follows: 

"SEc, 896. Iu determining the basis of property for any purposes of auy law of 
the I, nited States or of a State imposiug a tax upon income, the basis of the 
debtor': property (other than moner) or of such property (other than moue) ) as 
is transferred to auv person required to use thc debtor's basis in whole or in part 
shall be decreased by au aruount equal to the amount by &vhich the iudebtedness 
of the debtor, not including accrued interest unpaid aud not resulting in a tax 
benefit on anv income-tax returu, has been canceled or reduced iu a procecdiug 
under. this chapter, but the basis of anv particular propertv shall not be decreased 
tp an amount less than the fair marl, et value of such propertv as of the date of 
entry of tire order confirmiug the arrangement. Yny deterruinatiou of value iu a 
proceeding under this chapter shall not be deemed a determination of fair market 
value for the purposes of this section. The Conuuissiouer of Internal Pevenue, 
with the approval of the Secretarv of the Treasury, shall prescribe such regulations 
as he mav deem necessary in order to rcfiect such decrease iu b;&sis for Federal 
income-tax purposes and otherwise carry iuto effect the purposes of this sectiou. " 

SEc. 8. Effective as of Juue 22, 1988, section 622 of such Act, as amended, as 
amended to read as follows: 

"SEo. 62? In determining the basis of propertv for anv purposes of auv law pf 
the United States or of a State imposing a tax upou iucome, the basis of the 
debtor's propertv (other than money) or of such propertv (other than monev) as 
is transferred to auy person required to use the debtor's basis in whole o& iu part 
shall be decreased by an amouut equal to the amount by which the iudebteduess 
of the debtor, not including accrued interest unpaid aud not resulting in a tax 
benefit on any income-tax return, has been canceled or reduced in a proceeding 
under this chapter, but the basis of any particular property shall uot be decreased 
tp an amount less than the fair ruarl-et value of st&eh propertv as of the date of 
entry of the order confirming the arrangement. Anv determination of value in a 
proceeding under this chapter shall not be deemed a determination of fair market 
value for the purposes of this section. The Commissioner of Interual Revenue, 
with the approval of the Secretary of the Treasury, shall prescribe such regulations 
as he may deem necessary in order to refiect suet& decrease inbasis for Federal 

come-tax purposes and otherwise carry into effect the purposes of this section. " 
Approved, July 1, 1940. 
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1940 — 82-10879 
PUBLIC, NO. 704, SEVENTY-SIXTH CONGRESS (CHAPTER o09, THIRD 

SESSION [H. R. 418fij). 
An Act To repatriate native-born women residents of the United 

States who have heretofore lost their &dtizenship by marriage to an 
alien. 

Be it enacted by the Senate and House of Re~resentatk es of the 
Z'nited States of America in Congress assembled, That the Act en- 
titled "An Act to repatriate native-born women who have heretofore 
lost their citizenship by marriage to an alien, and for other purposes, " 
approved June 25 1986 (U. S. &( . , 1984 edition, Supp. IV, Title 8, sec- 
tion 9a, ), is amended by inserting after "terminated" the following: 
"or who has resided continuously in the United States since the date 
of such Jllarrlage& 

Approved, July 2, 1940. 

1940-44-10472 

PUBLIC, NO. 811, SEVENTY-SIXTH CONGRESS, THIRD SESSION 
(CHAPTER 799 [H. R. 10464J ). 

An Act To assist in the national-defense program by amending 
sections 8477 aud 8787 of the Revised Statutes to permit the assign- 
ment of claims under public contracts. 

Bc it enact& d by the Senai&r and, IIouse of Representntir&es of the United States 
of An&c&ira i&& Congress assembled, That sections 8477 aud 8787 of the Revised 
Statutes be a&ueudcd by adding at the end of each such section the following new 
paragraph: 

"The provisions of the preceding paragraph shall not apply in any ease in 
which the monevs due or to become due from the United States or from any 
agency or department thereof, under a contract providiug for paymeuts aggre- 
gating $1, 000 or more, are assigned to a bank, trust company, or other financing 
insiirution, h&eluding any Federal lending ageucy: Prouided, "1. That iu the case of any contract entered into prior to the date of approval 
of the Assignment of Claims Act of 1940, no claim shall be assigued without the 
consent of the head of the department or agency concerned: 

"2. That iu the case of any coutract entered into after the date of approval 
of the Assignment of Claims Act of 1940, no claim shall be assigned if it arises 
under a contract which forbids such assignment; "8. That unless otherwise expressly permitted by such contract any such 
ass)gun&ent shall cover all amounts payable under such contract and uot already 
paid, shall not be made to more than one party, and shall not be subject to 
further assignment, except that any such assignment may be made to one party as 
agent or trustee for two or more parties participating in such financing; "4. That in the event of any such assignment, the assignee thereof shall file 
written notice of the assignment together with a true copy of the instrument of 
assignment with- 

"(a) the General Accounting Office, 
"(b) the contracting ofiicer or the head of his department or agency, "(c) the surety or sureties upon the bond or bonds, if any, in conuection 

with such contract, and 
"(d) the disbursing officer, if any, designated in such contract to make 

payment. 
Notwithstar&ding any law to the contrary governing the validity of assignments, 
any assigmnent pursuant to the Assignment of Claims Act of 1940 shall constitute 
a valid assignmeut for all purposes, " 

Any contract entered into by the War Department or the Navy Department 
may provide that payments to an assignee oi' any claim arising under such contract 
shall not l&e subject to reduction or set-off, and if it is so provided in such contract, 
such payments shall not be subject to reduction or set-oiT for any indebtedness 
of the assignor to the United States arising independently of such contract. 

Src. 2. This Act may be cited as the "Assignment of Claims Act of 1940, " 
Approved, October 9, 1940. 
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1940 — 45-10480 

PUBLIC, NO. 861, SEVENTY-SIXTH CONGRESS, THIRD SESSION 
(CEIAPTER 888 [S. 4270] ). 

An A. ct To promote and strengthen the national defense by sus- 
pending enforcement of certain civil liabilities of certain persons 
serving in the Military and Naval Establishments, including the 
Coast Guard. 

Be it enacted by the Senate and, House of Representatives of the United States 
of America in Congress asses&bled, That this Act may be cited as the Soldiers' 
and Sailors' Civil Relief Act of 1940. 

e 
SEc. 513. The collection from any person in the military service of any tax 

on the income of such person, whether falling due prior to or during his period 
of military service, shall be deferred for a period extending not more, than six 
months after the termination of his period of military service if such person' s 
ability to pay such tax is materially impaired by reason of such service. No 
interest on any amount of tax, collection of which is deferred for any period 
under this section, and no penalty for nonpayment of such amount during such 
period, shall accrue for such period of deferment by reason of such nonpayment. 
The running of any statute of limitations against the collection of such tax 
by distraint or otherwise shall be suspended for the period of military service 
of any individual the collection of whose tax is deferred under this section, 
and for an additional period of nine months be inning with the day following 
the period of military service. The provisions of this section shall not apply to 
the income tax on employees imposed by section 1400 of the Federal Insurance 
Contributions Act. 

4 

Szc. 608. If any provision of this Act, or the application thereof to any person 
or circumstances, is held invalid, the remainder of the Act, and the application 
of such provision to other persons or circumstances, shall not be affected thereby. 

SEc. 604. This Act shall remain in force until 5Iay 15, 1945: P&orided, That 
should the United Siates be then engaged in a war, this Act shall remain in 
force until such war is terminated by a treaty of peace proclaimed by the 
President and for six months thereafter: Prorided further, That wherever under 
any section or provision of this Act a proceeding, remedy, privilege, stay, limi- 
tation, accounting, or other transaction has been authorised as provided with 
respect to military service perform&td prior to the date herein axed for the 
termination of this Act, such section, , or provision shall be deemed to continue 
in full force and effect so long as may be necessary to the exercise or enjoyment 
of such proceeding, remedy, privilege, stay, limitation, accounting, or other 
transaction. 

SEo, 605. Tbe provisions of section 4 of the, joint resolution approved August 
1940 (Public Resolution Numbered 96, Seventy-sixth Congress), and the 

provisions of section 18 of the Selective Training and Service Act of 1940, shall 
not be applicable with respect to any military service performed after the date 
of enactment of this Act. 

Approved, October 17, 1940. 

1940 — 51, — 10M8 

PUBLIC, NO. 840, SEVENTY-SIXTH CO. &GRESS (CHAPTER 849, THIRD 
SESSION [H. R, 9581] ). 

An Act To amend the Merchant Marine Act, 1986, as ameuded. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title V of the Merchant Marine Act, 
1936, as amended, is hereby amended by adding at the end thereof a new section 
to read as follows: 

~Sec. 511. (a) When used in this section the term 'new vessel' means any 
vessel (1) documented or agreed with the Commission to be documented under 
the laws of the United States; (2) constructed in the Iinited States after Decem- 
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ber 31, 1939, or the construction of which has been financed under titles V or VII 
of this Act, as amended, or the construction of which has been aided by a mort- 
gage insured under title XI of this Act as amended; and (3) either (A) of such 
type, size, and speed as the Commission shall determine to be suitable for use 
on the high seas or Great Lakes in carrying out the purposes of this Act, but not 
of less than two thousand gross tons or of less speed than twelve knots, unless 
the Commission shall determine and certify in each case that a vessel of a speci- 
fied lesser tonnage or speed is desirable for use by the United States in case of 
war or national emergency, or (8) constructed to replace a vessel or vessels req- 
uisitioned or purchased by the United States. " (b) For the purposes of promoting the construction of vessels necessary to 
carrying out the policy set forth in title I of this Act, any citizen of the United 
States who is operating a vessel or vessels in the foreign or domestic commerce 
of the United States or in the fisheries or owns a vessel or vessels being so 
operated, or who, at the time of purchase or requisition of the vessel by the 
Government, was operating a vessel or vessels so engaged or owned a vessel or 
vessels being so operated, may establish a construction reserve fund, for the 
construction or acquisition of new vessels, to be composed of deposits of proceeds 
from sales of vessels, indemnities on account of losses of vessels, earnings from 
the operation of vessels, and receipts in the form of interest or otherwise, with 
respect, to amounts previously deposited. Such construction reserve fund shall 
be established, maintained, expended, and used in accordance with the provisions 
of this section and rules or regulations to be prescribed jointly by the Commis- 
sion and the Secretary of the Treasury. 

"(c) In the case of the sale or actual or constructive total loss of a vessel, 
if the taxpayer deposits an amount equal to the net proceeds of the sale or to 
the net indemnity with respect to the loss in a construction reserve fund estab- 
lished under subsection (b), then, if the taxpayer so elects in his income-tax 
return for the taxable year in which the gain was realized, no gain shall be 
recognized to the taxpayer in respect of such sale or indemnification in the 
computation of net income for the purposes of Federal income or excess-profits 
taxes. For the purposes of this subsection no amount shall be considered as 
deposited in a construction reserve fund unless it is deposited within sixty 
days after it is received by the taxpayer except that in the case of amounts 
received on or before the date of enactment of this section or within sixty days 
after such date, the deposit may be made within one hundred and twenty days 
after the date of enactment of this section. As used in this subsection the 
term 'net proceeds ' and the term 'net indemnity ' mean the sum of (1) the 
adjusted basis of the vessel and (2) the amount of gain which would be recog- 
nized to the taxpayer without regard to, this subsection. 

"(d) The basis for determining gain . oq loss and for depreciation, for the 
purpose of Federal income or excess-profits taxes, of any new vessel constructed 
or acquired by the taxpayer in whole or in part out of the construction reserve 
fund shall be reduced by that portion of the deposits in the fund expended in 
the construction or acquisition of the new vessel which represents gain not recog- 
nized under subsection (c). 

"(e) For the purposes of this section, (1) if the net proceeds of a sale or 
the net indemnitv in respect of a loss are deposited in more than one deposit. , 
the amount consisting of the gain shall be considered as first deposited; 
(2) amounts expended, obligated, or otherwise withdrawn shall be applied 
against the amounts deposited in the fund in the order of deposit; and 
(3) if any deposit consists in part of gain not recognized under subsection (c), 
any expenditure, obligation, or withdrawal applied against such deposit shall 
be considered to consist of gain in the proportion that the part of the deposit 
consisting of gain bears to the total amount of the deposit. 

"(f) With respect to any taxable year, amounts on deposit on the last day 
pf such year in a construction reserve fund in accordance with this section and 
with respect to which all the requirements of subsection (g) have been satisfied, 
to the extent that such requirements are applicable as of the last day of said 
taxable year, shall not constitute an accumulation of earnings or profits within 
the meaning of section 102 of the Internal Revenue Code. 

"(g) The provisions of subsections (c) and (f) shall apply to any deposit in 
the construction reserve fund only to the extent that such deposit is expend d 
or obligated for expenditure, in accordance with rules and regulations to be 
prescribed jointly by the Commission and the Secretary of the Treasury, under 
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a conti act for the construction or acquisition of a nevi vessel or vessels entered 
into withiu tmo years froni the diite of such deposit, and ouly if under such 
rules and regulations— '(I) within uch period of two vears not less than Ifi", . per centum of 

the constructiou or contract price of the vessel or vessels is paid or irrev- 
ocably committed on account thereof and the pl;ins and specifications 
therefor are approved by the Commission to the exteut by it deenied neces- 
sarv: and "(") in case of a vessel or vessels not coustructed under the provisions 
of this title or not purchased from the Commis. ion, (A) said construction is 
completed, within six months from the date of the constructiou contr;ict, 
to the extent nf not le. s than . i per centum thereof (or in c;ise the contract 
covers more thau one ve. sel, the construction of the first vessel so contracted 
for is so completed to the extent of not less than 5 per centum) as estimated 
by the Commission and certified by it to the Secretary of the Treasurv, 
and (8) all construction under such contract is completed with reasouable 
dispatch thereafter. 

"(h) The Couunissioner of Internal Revenue is authorized under rules and 
regulations to be prescribed jointly by the Secretarv of the Treasury and the 
Comnussion to giant extension. of the period within which the deposits shall 
be expended or obligated or within which construction shall have progressed 
to the extent of 5 per centmu of completion as provided herein, but such exten- 
sion shall not be for an aggregate additioual period in excess of two years mith 
respect to the expenditure or obligiition of such deposits or more than one year 
with respect to the progress of such construction. 

"(i) Any such deposited gain or portion thereof which is not so expended 
or obligated within the period provided, or which is otherwise mithdramu 
before the expiration of such period, or with respect to which the construction 
has not progressed to the extent of 5 per centum of coiupletion within the 
period provided, or with respect to which the Commission find aud certifies 
to the Secret;iry of the Treasury tliat, for causes within the control of the 
taxpaver, the entire construction is not corupleted with reasonable dispatch, 
if otherwise taxable income under the law applicable to the taxable year in 
which such gain was realized, shall be included in the gross income for such 
taxable year, except for the purpose of the declared value excess-profits tax 
and the capital stock tax. If any such deposited gain or portion thereof is 
so included in gross iucome for such taxable vear, there shall (in addition 
to anv other deficiency) be assessed, collected, and paid in the same manner 
as if it were a deficiency, an amount equal to 1. 1 per centuni of the amount 
of gain so included, such amount being in lieu of any adjustment with respect 
to the declared value excess-profits tax for such taxable year. 

"(j) Notwithstanding any other provision of law, any deficiency in tax for 
any taxable year resulting from the inclusion of any amount in gross income 
as provided bv subsection (i), and the amount to be treated as a deficiency 
under such subsection in lieu of any adjustment with respect to the declared 
value excess-profits tax, mav be assessed or a proceeding in court for the col- 
lection thereof may be begun without assessment, at any time: Provided, hoic- 
eoer, That interest on anv such deficiencv or amount to be treated as a deficiency 
shall not begin until the date the deposited gain or portion thereof in question 
is required under subsection (i) to be included in gross income. 

"(k) This section shall be applicable to a taxpayer only in respect of sales 
or indemnifications for losses occurring within a taxable rear beginning after 
December 81, 1999, and only in respect of earnings derived during a taxable 
year beginning after December 31, 1999. 

"(1) For the purposes of this section a vessel shall be considered as con- 
structed or acquired by the taxpayer if constructed or acquired bv a corpora- 
tion at a time when the taxpayer owns at least 95 per centum of the total 
number of shares of each class of stock of the corporation. 

"(m) The terms used in this section shall have the same meaning as in 
chapter 1 of the Internal Revenue Code. " 

Approved, October 10, 194(). 
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1940-42-10455 

TEIK SECOND REVENLE BILL OF 1940. 

[House of Representatives Report No, 2894, Seventy-sixth Congress, Third Session. ] 

[August 28, 1940. ] 
Mr. Doughton, from the Committee on Ways and 5Ieans, submitted the 

following report [to accompany H. R. 10416]: 
The Committee on Ways and Means, to whom was referred the bill (H. R. 10416) 

to provide revenue, and for other purposes, having had the same under considera- 
tion, report it back to the House without amendment and recommend that the 
bill do pass. 

The bill niav be divided into three general parts: (a) the excess-profits tax, (Ii) 
the suspension of the applicatiou of the provisions of the Vinson-Trammell Act 
restricting profits upon the construction of naval vessels and aircraft, and 
(c) the provision of special amortization in respect of facilities necessary for 

national defense. 
NEED FOR THE LEGISLATION, 

On May 16, 1940, the President, in his message to the Congress, outlined the 
immediate necessity for increasing the outlays for national defense. Iu response 
to this and to subsequent messages the Congress has niade available in direct 
appropriatious ahd contract authorizations $14, "r02, 000, 000 for national defense, 
of which the revised budget of August 5, 1940, estimates that $5, 000, 000, 000 
will be expended in the fiscal year 1941. 

In further response to the niessage of May 16, in order to finance the additional 
appropriations there requested, your conimittee reported aud the Congress 
enacted the revenue bill of 1940. This measure, approved June 25, 1940, provided 
for a $4, 000, 000, 000 increase iu the national debt aud additional tax revenues 
of $1, 000, 000, 000 annually for a 5-year period — an amount sufficieut to retire the 
additional boi rowings at maturity. 

In its report on the revenue bill of 1940, your committee expressed the decjre 
that the rearmament program should furuish no opportunity for the creation 
of new war millionaires or the further substantial enrichment of already wealthy 
persons. Your committee is still of this opiniou but, at the same time, deems 
it advisable to stimulate the cooperation of private enterprise in the defeuse 
prograin by suspending the profit limitations of the Vinsou-Trainiuell Act, 
applicable to the construction of naval vessels and Army and Navy aircraft. 
In addition, it is considered desirable to provide special amortization with respect 
to the facilities necessary in the national defense, in order further to encourage 
the p;irticipation of pi irate enterprise in the rearmameut program. 

these benefits are being accorded to business engaged directly in the 
defeiise program, vour committee feels that they should be accompanied by a 
general excess-profits tax rather than one liuiitcd to contractors for Army aud 
Navy aircraft and naval vessels or even to munitions manufacturers generally. 
Accordingly, the tax provided in the bill will apply to corporate profits from all 
sources. This is felt desirable since the segregation of profits directly attributable 
to tlie expenditures of the Government for the defense program presents 
in superable diificulties. 

For these reasons your committee recommends the incorporation in the came 
bill of these three interrelated features, each of great importiince to tlie financial 
aspects of the defense program: the suspension of the profit limitations under the 
Vinson-Trammell Act, the provision of special amortization for defense facilities, 
and an excess-profits tax. 

(496) 



497 [Misc, 

In the opinion oi' your committee, tliis integrated plan presents the hest method 
of etfectuating the recommendation of the President as expressed iii the following 
message: 
To thc Congress of tl&c U»itcd Btotcst 

We are ei&ga Id in a gieat national eftort to build up our national defeiises to 
meet auy and & very potential attack. 

&&Ve are asking even our lumiblest citizens to contribute their mite. 
It is our duty to see that the burden is equitably distributed according to 

ability to pay so that a few do not gain from the sacrifices of the many. 
I, therefore, recomrnei&d to the Congress the enactment of a steeply graduated 

excess-profits tax, to be applied to all individuals and all corporate organizations 
without discrimination. 

FRANKLIN D. RoosEvELT 
TIIE WHITE HOI&sE, 

July 1, IW&0. 

Upon thorough examination, it appeared that the excess-profits tax should 
apply only to corporations, as individual and partnership incomes are subject to 
heavy surtaxes upon net income, whether or not left in the business, while, in 
general, neither corporations nor their stockholders pay surtaxes upon earnings 
which are not distributed. Moreover, since all of the assets of an individual, 
whether he be a sole proprietor or a member of a partnership, are at the risk of 
the business, it is extremely diificult, if not impossible, to determine the capital 
actually invested. 

The matters i&&eluded in the bill were referred by your committee to its Sub- 
committee on Internal Revenue Taxation on Angust 1, 1S40, On August 8 the 
subcommittee, iu a printed report, submitted its recommendations, which formed 
the basis for full public hearings, held jointly by your committee and the Com- 
mittee on Finance of the Senate. Tlie recommendations of the subcommittee, 
modified as to rates and further modifieii with a view to the relief of certain types 
of cases disclosed in the hearings, are einbodied in the bill. 

ESTIMATFS OF REvENUE. 

It is estimated that the excess-profits tax will yield $805, 000, 000 gross revenue 
for the calendar year 1S40 and over $700, 000, 000 for a calendar year in which 
the defense program becomes fully operative. 

SUMMARy OF PRINCIPAL FEATURES. 

I. Excsss-PRCFITs TAx. 

1. TAXABLE VEARS. 

The tax imposed by the bill is applicable with respect to all taxable years begin- 
ning after December 81, 1989. 

2. CORPORATIONS TAXABLE. 

The bill provides that all corporations except the following shall be subject 
to the excess-profits tax: 

(u) Corporations exempt from income tax. 
(b) Personal holding companies. 
(c) Foreign personal holding companies. 
( d ) Mutual investment companies. 
(e) Diversified investment companies registered with the Securities and 

Exchange Commission. 
(f) Foreign corporations not engaged in trade or business within the United 

States and not having an otfice or place of business therein. 
Corporations with excess-profits net incomes of not more than the specific ex- 

emption are not subjected to tax and need not file excess-profits tax returus. 
Since the specific exemption for a taxable year of 12 months is $5, 000, and since 
only about 70, 000 of the almost 500, 000 active corporations in the United States 
have net incomes for general income-tax purposes in excess of $5, 000, it is appar- 
ent that a large number of small corporations vill be relieved from the excess- 
profits tax. 

A personal service corporation, as defined in the bill, may be relieved from the 
excess-profits tax for any year by electing to have its income for such year taxed 
in the hauds of the shareholders, whether or not actuallv distributed to them. 
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S. BASE PERIOD. 

For the purpose of ascertaining the previous earning experience to be used as a 
conIparative measure of earniugs for the taxable years under the bill, the years 
1986 to 1989, inclusive, are selected to constitute a base period. 

4. MEASI:RE OF EXCESS PROFITS. 

(a) Corporaiioas in existence during entire base period. — In determining the 
portion of th& earnings to be considered as excess profits, the taxpayer, if in ex- 
istence actuallv or constructively during the entire base period, may choose either 
of two standards of measurement. 

The choice is available to the following classes of corporations: 
(1) A domestic corporation, the first taxable year of which begins in 1940, 

if it was in existence for at least 48 mouths prior to the beginning of such 
taxable year. 

(2) A domestic corporation, which, while not in existence for the period 
spccifiIed under (1), is deemed to have been in existence for a period of 48 
mouths prior to the beginning of its first taxable year beginning in 1940, 
because it acquired, or resulted fronI the coalescing of, other corporations 
through certaiu tax-free exchanges or reorganizations, where such other corpo- 
ratious were in existence at the beginning of such 48-month period or had 
predecessors who were in existence at that time. In the opiuion of your 
committee, the denial of the privilege of election to corporations in this category 
would be iuequitable. 

The tv& o n&ethods of measuring excess profits are outliued below. 

First method — Based on, income. 
If this method is chosen, the taxpayer measures its excess profits by a 

comparison of its earnings for the taxable year with its average earuings for 
the base period. For the purposes of the comparison, the average earnings 
for the base period are increased by 8 per cent of the net additions to capital 
occurring after the beginnin of the taxpayer's first taxable year uuder the 
bill, or decreased by 6 per cent of the net reductions in capital during the 
same period. The amount so arrived at constitutes the taxpayer's excess-profits 
credit which, when deducted from the earnings for the taxable year, determines 
the excess profits, or the portion of the income which after the deduction of 
the specific exemption of $5, 000 is subjected to excess-profits tax. 
Second method — Based on income and invested eapita1. 

Under this method, the portiou of the earnings for the taxable year to be 
considered as excess profits, to whie'h the tax will apply, is ascertained by 
deducting from the earnings ot' the taxpayer for the taxable year au amount 
equal to the percentage of its invested capital for such year which its earnings 
during the base period bear to its invested capital 'for the base period. Such 
percentage may not be more thau 10 or less than 5, except that with respect 
to the first $O00, 000 of invested capital for the taxable year the minimum per- 
&entage is 7 instead of 5. These minimum percentages establish a iioor for 
corporations with low earuings duriug the base period, thus allowing such 
corporations a reasonable return on their invested capital before becomiu" 
subject to excess-profits tax. In addition, corporations, under this method, are 
allowed a 10 per cent tax-free return on new capital, to the extent that it does 
not cause the imested capital to exceed $500, 000, aud 8 per cent on new capital 
in excess of that figure. 

(b) Corporations in eaistcncc during only part of th&' base period. — Corpo- 
Iatious in existence for only a part of the base period must measure their 
excess proiits by the second method. 

For this purpose they are supplied an invested capital for the period during 
which they were not in existence equal to their invested capital at the begiuning 
of their 1940 taxable year, and upon tl at hypothetical invested capital they 
are deemed to have earned 10 per ceut of the first $500, 000 of such invested 
capital aud 8 per cent of the amount in excess of $500, 000. 

For example, corporation A &. arne into existence ou January 1, 1988. It had 
an invested capital as of January 1, 1940, of $800, 000 and keeps its books and 
accouuts on a calendar-year basis. It had an average invested cardtal and 
excess-profits net income for the portion of the base period during which it was 
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actuallv iu existence as indicated. These factors for the portion of the base 
period duriug Ivhich it was uot in existence are supplied as follows: 

Invested 
capitaL 

Excess proofs 
net income. 

Base 
period 

percent- 
age. 

1936 
1937 
1938 
1939 

Total 
1940 

'8800, 000 
*800. 000 

650, 000 
700. 000 

'375, 000 
*74, 000 
45. 500 
63, 000 

8. 7 

The amounts marked by sn asterisk (') do not represent the actual experience of the corporation but have 
been supplied by the invested capirsl for 1910, upon xvhich a yield of 10 per cent for the first 6500, 000 and 
8 per cent on the balance is assumed. 

Thus, the portiou of the earuiugs for the taxable vear in excess of an amount 
equal to S. 7 per cent of the invested capital for the t;Ixable vear is considered 
excess profits and, after being reduced by the specific exemptio~ of $o. 000, is 
subject to tax. 

(c) Conpof ations not fn cs'istence in ttfe base period. — Corporations which come 
into existence after the close of the base period (other than those companies 
which are allowed the use of a substituted base-period experience because of 
certaiu tax-free exchanges and reorganizations) must Iueasure their excess profits 
under the second method- For this puI1Iose, they are allowed a credit equal 
to 10 per ceut of the first 5, 10:I. (%0 of their iuvestcd capital for the taxable year 
and S per cent of such capital in excess of &700, 000. 

5. COXIPCTsTIOX OF TIIK EXCESS-PSGFITS CREDIT. 

E(rst fnetliod — Based on income. 
I nder this Iuethod the exec~--profit credit for the taxable vear is the aggregate 

of earnings for all of its taxable years in the base period divided by the total 
number of those vears. In the event of a deficit for oue vear in the base period, 
the ag regate earnings for the other years are not reduced thereby. If there 
are deficit in more than one vear in the base period, the ag regate earnin = for 
the other ve;irs are reduced br all such deficit. except the oue for the vear iu 
which the gre;i fest deficit occurred. But in all cases the aggregate so determined 
is divided bv the total number of vears in the ba c period. 

For exafuple, corporation X had earnings of $500. 000 in 1995, and 5'00. 000 in 
1957. In 1958 it had a deficit (that is, an excess of dcductious aud net income 
credits over gross income) of 5150. 000 and in 1959 auother of &I('0. 000. It. . ag- 
gregate earnings for the base period are 5400. 000: that is. ~&500. 000 plus &'&00. 000 
nunus ~&100. 0(N: the greatest deficit. the 9150, 000 deficit. being disregarded, The 
average earnings for the base period are, therefore, ~&100, 000, or $400, 000 divided 
by the number of vears in the period. 

Second method — Based on income and fncested capital. 
This method involves the same procedure as the first for determinin the 

average earnin =- of the base period. In determining the average invested capital, 
however, the invested capital for no vear is eliminated. 

Additions to invested capital are allowed a tax-free return of 10 per cent to 
the extent that ther do not cause it to exceed 5700. 000: a tax-free return of S 
per cent is allowed on new capital above that figure For the purpose of dis- 
tln~Lshing between old capital and new. all capital in excess of that for the beau of the taxpaver's first taxable vear under the bill is considered to be 

III!t, if the iuvested capital subsequentlv reaches a lower figure that figure 
would become the Iueasure of new capital. 

For example. a corporation on a calendar-vear basis had on January 1, 1940, 
the be~ning of its first taxable vear uuder the excess-profits tax. an invested 
capftal of $100, 000. In 1941 its invested capital had increased to /1M, OOO. This ~, 0(N increase would be considered as new capital and allowed a return of 10 
per cent. In 1942 its invested capital was $150, 000, or $'%, 000 less than 1941, but 



still $30, 000 more than in 1940. This $30, 000 xvould still be regarded as new 
capital as it is in & x& ess of the measure estirblished by 1940. However, if in 1943 
the invested capital were to be reduced to $7, &, 000, this figure would replace the 
$100, 0(j0 figure for 1940 us the measurement of new capital. That is, for years 
subsequent to 1943 &»iy invested &apiial in exc& ss of $15, 000 wiil be considered 
as ncw capital until a new low is established. 

The following tables prepared by the Treasury Department illustrate the effect 
of the tiix under the first and second n&ethods: 

TABLE I. — Illustrations of sample cof porafions, shott'iny eircess-profits ta&nes 
uiider (7) aociaye base period eainiuys nietliod and (Z) pei're&)tape return on 
i iirested capital method. ' 

Cor- 
pora- 
tion 1. 

Cor- Cor- 
pora- pors- 
tion 2. tion 3. 

Corpo- 
ration 4. 

Corpo- 
ration 5. 

Corpo- 
ration 6. 

Corpo- 
ration 7. 

Corpo- 
ration 8. 

Normal tax net income: i 
Avera, c for base period— 

Amount 
Per cent of invested 

capital 
Taxable y ar- 

Amount 
Per cent of invested 

capital . 
Net income for excess-profits 

tax: ' 
Average for base period 
Taxable year 

Taxable excess Irrofits: & 

Base penod oarnings 
, method 

Return on invested capi- 
tal method 

Excess-profits ta&u 

(1) Base period earnings 
method— 

Flat rate tax (4. 1 
per cent) ' 

Graduated rate tsx 
Toial ex& css-profits 

tax 
(2) Return nn invested 

capital method 

$50, nnn 

$60, 000 

$5o, ono $5o, ooo 

9 30 

$60, ooo $60, ooo 

f 500, 000 $1, 250, 000 

10 

$1, 500, 000 $1, 500, 000 

7. 2 10. 8 36 7. 2 10. 8 36 30 

$42, 000 $42, 000 
$47, 460 ', $47, 460 

$460 $460 

$460 $25&, 793 

$42, 000 
$4?, 460 

$460 

$840, 000 $S40, 000 
f049, 200 $949, 2GO 

$840, 000 
$949, 200 

$104, 200 $104, 200 $104, 200 

$)00, 867 $104, 200 $610, 8G7 

$420, ooo 
$1, 186, 500 

$1, 050, 000 
$1, 186, 500 

$761, 500 $131, 500 

$761, 500 $681, 500 

$2, 460 
$115 

$2, 5?5 

$2, 460 $2. 460 
$115 $115 

$2, 575 f2, 575 

$92 $5, 418 

$49, fon 
$33, 180 

$49, 200 
$33, 180 

$49, 200 
$33, 180 

$82, 380 $82, 380 $82, 380 

$26 803 $27 o?0 $228 890 

f61, 500 
$3'&4, 750 

$61, 500 
$44, )00 

$:396, 250 $105, 600 

$296, 675 $'260, 675 

$), ooo, ooo $0 ooo, ooo $), ooo, nnn 

30 

$1, 200, 000 $1, 200, 000 sh 2GG, 000 

TABLE II. 

Corpora- 
tion 9. 

Corpora- 
tion 10. 

Equity capital 
Borrowed capital 
Total capital 
invested capital 
Normal tax net income: i 

Average for base period— 
Amount 
Per cent of total capital 

Taxs ble year— 
Amount 
Per cent of total capital 

Net income for excess profits tax; i 
(1) Base period earnings method— 

Average for base period 
Taxable year 

(2) Returu on invested capital method— 
Average for base period 
Taxable year 

Taxable excess profi&, s: i 
Base period earnings method 
Rei, urr. on invested capital mei. hod 

Excess profits tax: 
(1) Base period earnings method- 

Flct rate tax (4. 1 percent) & 

Graduated rate tax 
Total isx 

(2) Return on invested capital method 

$5, 000, 000 

$5, 000, 000 
$5, 000, 000 

$500, 000 
10 

f r50, 000 
15 

$&20, 000 
$593, 250 

$420, 000 
$593, 250 

$168, 250 
$1G8, 250 

$30, 750 
$5S, 800 

9, 550 
$50, 388 

$3, 500, 000 
fl, 500, 000 
$5, 000, 000 

" $4, 000, 000 

$500, 000 
10 

$750, 000 
15 

$420, 000 
$593, 250 

$445, 000 
$G18, 250 

$168, 250 
$213, 250 

$30, 750 
!$58, 800 
$89, 550 
$66, 138 

See footnotes at end of Table III. 
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TABLE III. — Cor pot at( ptt 11. 

1936 1937 1938 1939 
'I'axable 

year. 

Invested capital 
Normal tax net income: r 

Amount 
Per cent of invested capital 

Net income for excess profits tax i 

$1, 000, 000 

$100, 000 
10 

$86, 160 

$150, 000 
10 

$128, 660 

$200, 000 
10 

$167, 000 

$1, 500, 000 $2, 000, 000 $2, 500, 000 

$250, 000 
10 

$205, 000 

$2, 500, 000 

$500, 000 

$395, 500 

Base period 
earnings 
method. 

Return on 
iilvi sterl 
capital 

method. 

Net income for excess profits taxis 
Average for base period— 

Amount 
Per cent of invested capital 

Taxable year— 
Amount 
Per cent of invested capital 

Taxable excess profits i. 
Excess profits tax: 

Flat rate tax (4. 1 per cent) ' 
Qrsduated rate tsx 
Excess profits 

Excess profits tax ss per cent of net mcome after income tax 

$146, 705 
8. 4 

$395, 500 
15. 8 

$243, 795 

$20, 500 
$89, 018 

$109, 518 
27. 7 

$146, 705 
8. 4 

$395, 500 
15. 8 

$180, 500 

$54, 675 
$54, 675 

13. 8 

i Except where otherwise indicated it is assumed that (1) invested capital remains unchanged; (2) for the 
base period Federal income taxes amounted to 16 per cent of net income; (f) the corporation derived no 
income from dividends from domestic corporations, interest on taxable United States securities, or capital 
gams; and (4) the corporation had no borrowed capital. 

s Net income before deduction of normal tax. 
s Net income after deduction of normal tax. The amount for the taxable year is the "excess profits net 

income. " 
i Excess profits net income for the taxable year less the specific exemption of $5, 000 and the excess profits 

credit. 
i Flat rate tsx of 4. 1 per cent is computed on normal tax net inconie 
4 Invested capital consists of the $3, 500, 000 equity capital and 33M per cent of the $1, 500, 000 borrowed 

capital. 
t It, is assumed that this corporation (1), distributed sll its net income in dividends; (2) derived no income 

from dividends from domestic corporations, interest on taxable United States securities or capital gains; 
and (3) had no borrowed capital. Normal income taxes sre computed at rates etTective in the several years. 

6. EXCESS-PROFITS iiXET IIVCPME. 
! 

The net income for excess-profits tax purposes is the normal-tax net income 
fpr the purposes of the general corporate income tax with certain adjustments. 
Ii'pr both the taxable years and the vears in the base period, where either 
method of measuring excess profits is used, the normal-tax net income is 
adjusted by the exclusion of gain or loss from the sale or exchange of capital 
assets (depreciable or nondepreciable) held for more than 18 months, the 
deduction of the normal corporate income tax, and the exclusion of income 
arising from the retirement or discharge of the taxpayer's own indebtedness. 

Where the second method of measuring excess-profits is used, the normal-tax 
net income for both the taxable years and the years in the base period is 
further adjusted bv increasing the credit for dividends received to 100 per cent 
and making it applicable to dividends on the stock of all corporations, whether 
domestic or foreign, except dividends (actual or constructive) on stock of forei n 

personal holding companies. In addition, the deduction for interest paid or 
accrued is reduced by an amount which is the same percentage of so much of 
such interest as represents interest on borrowed capital (as defined in the bill) 
as the borrowed invested capital (as defined in the bill) is of the total borrowed 
capital. 

ppr the years in the base period only, where either method of measuring 
excess profits is used, the normal-tax net income is adjusted further by the 
addition thereto of the amount of losses, not compensated for by insurance 
or ptherwise, arising from fires, storms, shipwreck, or other casualty, or from 
theft Iii addition, there is added back, for the years in the base period, the 
ampunts wliich were deductible on account of any repayment or credit by 0 
cprppration tp its vendee of any amount attributable to any tax under the Agri- 
cultural A. djustinent Act. 
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The adjustment of income to take care of these unusual and nonrecurring 
items makes for equity and the removal of hardships which would otherwise 
occur. 

Yor the purpose, of the application of the 4. 1 per cent tax (described below), 
which is a prerequisite to the use of the first method of measuring excess 
profits, th& tax base is the same to which the general corporate income tax 
applies. This 4. 1 per cert tax, however, is a part of the excess-profits tax 
structure nial for this reason is not deductible from the normal-tax net income 
in arriving at the excess-profits net income for the purposes of the graduated 
excess-proiits tax, 

7. SPECI1 IC EXEMPTION. 

After the amount of the excess profits is determined under either the first 
or second method, the ainount so determined is reduced by a specific exemptiou 
oi $5, 000 before the application of the graduated excess-profits tax. It is 
felt that this liberal exemption will be a substantial benefit and encouragement 
to small corporat:ions. 

S. RATES OF TAX. 

There are two distinct sets of excess-profits tax rates the election of which 
depends upon the method used to measure the excess profits. 
I&irst method — Based on incoirie. 

If the taxpayer has elected tn measure its excess profits by this method, it is 
required to pay a tax of 4. 1 per cent, in addition to its general corporate income 
tax at a maximum rate of 20. 9 per cent, upon its normal-tax net income. In 
addition, it is required to pay on its excess-profits net income, reduced by the 
excess-profits credit and the specific exemption of $5, 000, a tax at the following 
gradus. (ed rates: 

Rate of tax 
Amount of excess profits: per cent. 

Eirst $20, 000 25 
Next $80, 000 80 
Next $;iO, OCO 8&i 
Next $150, COC 40 
Next $250, 000 45 
Over $500, 000 50 

The following will illustrate the computation of the excess-profits tax under 
this method, the norm&&i income tax, and the' total: 
Normal tax net income 

Excess-profits net income 
Less credits: 

Specific exemption $5, 000 
Base period average excess-profits net income 500, 0CO 
Normal tax (20. 9 per cent of $2, 200, 000) 459, 800 

Excess-profits tax base 

Excess-profits tax: 
Under graduated schedule— 

25 per cent of $20, 000 
80 per cent &&f $80, 000 
85 per cent of $50, 000 
40 per cent of $150, 000 
45i per cent of $250, 000 
50 per cent of $585, 200 

$2, 200, 000 

2, 000, 000 

964, 800 

1, 085, 200 

5, 000 
9, 000 

17, 500 
60, 000 

112, 500 
267, b00 

Total excess-profits tax 
Normal tax (20. 9 per cent of $2, 200, 000) 

Total 471, 600 
Under%at rate (4. 1 per cent of $2, 200, 000) 

5601, 800 
459, 800 

Total income and excess-profits tax 0. 000, 000 



503 [Misc. 

63. 300, 000 
20, 000, 000 

15 

&econd method — Based on income and ini. ested capital. 
If this ruethod is used to measure the excess profits, the 4. 1 per cent tax 

required under the first method is not imposed. There is imposed, however, upoii 
the taxpayer's excess-profits net income, reduced by the excess-profits credit and 
the syecific exeniptiou of $5, 000, a tiix at the following grailuated ran. : 

Rote of tnr, 
Amount of excess profits: tint ceil t. 

First $20. 000 20 
Next $30. 000 o 

Next &, i0, 000 30 
Next ««" Li0, 000 35 
Next 4250, 000 40 
Over «50ii, il00 45 

The tax coruputation under this method, together with the nornial iucome tax 
and the total, may be illustrated as follows: 
Nornial tax net incorue 
Invested capital 
Base period percentage 

Exces: profits 
Less credits: 

'Specific exemption 
10 per cent of $20, 000, 000 

g5. 000 
2, 000, 000 

3, 040, 200 

2, 0"5. 000 

Excess-profits tax base 

Exec=. --profits tax: 
&20, 000 at 2(l per cent 
«&30, 000 at 25 per cent 
$50, 000 at 30 per cent 
6150. 000 at 35 per cent 
5"50. 000 at 40 per cent 
$535, 200 at 45 per cent 

Excess-profits tax 
Income tax (20. 9 per cent of $8, 300, 000) 

Total tax 
9. IlvvEsTED c&prrAI 

1, 035, 200 

4, 000 
7. 500 

15, 0('0 
52, 5(lO 

100, 000 
240, 840 

419, 640 
(k«9 700 

1, 109, 540 

The inrested capital for anv day of the taxaMe year consists of equity invested 
capital and borrowed invested capital. 

(a) Equity invested capital. — Equity inrested capital is the sum of the fol- 
lowing items: 

(1) Money paid in for stock or as paid-in surplus or as a contribuiipn tp 
capital; 

(2) Propertv paid in for stock or as paid-in surplus or as a contribution 
to cayital; 

(3) Taxable stock dividends; and 
(4) Accumulated earnings and profits as of the beginnin of the taxable 

year; 
reduced by the sum of the following items: 

(1) Distributions out of capital during prior taxable vears; 
(2) Distributions previously made during the taxable year out of cayital 

pr out of the accumulated earnings and profits as of the beginning of the 
taxable year. 

Fluctuations in the earnings and profits accouut for the taxable rear have no 
effect upon the invested capital for the taxable rear. Deficits in the earnings 
and profits account, mpreorer, do not reduce the invested capital. Nevertheless, 
defici ts in the earnings and profits account must be made good out of earnings 
and profit before any increase in invested capital results from the earnings and 
yrofits account. 

(h) Borroiced dna;ested capital. — Borrowed capital is included in invested 
capital under a graduated limitation at varying percentages (100, 669t((, 33it((), 
these perceutages depending upon the amount of equity invested capital, 
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For example, if the equity invested capikt&l of a corporation is $60, 000, it is 
alloivcd to include $40, 000 of iis borrowed capital at 100 per cent, $900, (, '00 at 
66% per cent, and all remaining bolo owed &. -. !pital at?3'/, pcr cent. Thus if this 
corporation has an equity invested capital of $60, 000 and borrowed capital of 

900 000, its iuvested c &pital will be iucrealscd as follow's: 
Borrou &. 'd 

capital 
if&siuded in 

0)i rated 
Borrowed capital '. capital. 

$40, 0(10 ($100, 000 less $60, 000 (equity invested capital) ), at 100 
per cent $40, 090 

$90(), 000, at 66~!q per cent 600, 000 
$1, 0=0, 000, at 38'/1 per cent 8&)3, 838 

Totals ($2, 000, 000) 
If the equity invested «spital is $100, 000 or more, 

rowe:1 cqp)ti)1 is the sauie, that is, $2, 000, 000, the 
increased as follows: 

998, 388 

say $300, 000, and the bor- 
invested capital would be 

Borro&ced 
capital 

included i n 
i n vested 
capital. Bor) owed capital: 

$700, 0('0 ($1, 000, 000 less $300, 000 (equity invested capital)), at 
66% per cent $466, 667 

$1, 300, 0, ')0 ($2, 000, 000 less $700, 000), at 331/R per cent 438, 333 

Total 900, 000 

10. ADMISSIBLE AND INADMISSIBLE ARSLTS. 

The average iuvested capital as computed above is reduced by a percentage 
which is the ratio of the inadu)issible assets of the corporation for the year to 
the total, of a&lmissible and inadrilissible assets for such year. 

"Iuaduiissible assets" are (1) corporate stocks (except stock in a foreign 
personal holding company), and (2) State aud local secnrities, obligations of 
corporate agencies of the I:uited States, and obligatious of the I:uitcd States or. 
its possessions. All other assets are " admissible:!ssets. ' 

The invested capital is so reduced for the reason that since the i!!come from 
inaduiissible assets is not taxable to the cori)or:)tion, the assets from which such 
iucome arose shoul&1 ()e excluded'fromWyested capital. 

Inadmissible a, sets are not deducted' di)T'&itly from the invested capital for 
the reason that the total of adiuissible Dnd'ibadmissible assets is not ordinarily 
equal to the invested capital. 

11. PERSONAL SERVICE CORPORATIONS. 

I. ndcr the bill, a personal service corporatiou may signify iu its return for 
taxable rear its desire not to be subje& t to the excess-profits ta. x. aud it 

will be exeinpt froni the tax for such year. However, iu order for the corpora- 
tioii to be exempt, th&. Sh;irelloldei's al'e 1'e&iull'ed to iuclnde the uudistributed 
ii)& oiiie of such a corporation in their gross inconie, which then is subject to 
normal and sur tax. A personal service corporation is d& fined as a corpoiatiou 
whose iucoine is to be ascribed primarilv to the activities of shareholders who 
are regularly eugaged in the active conduct of the afi'airs of the corporation and 
are the owners at all times duriug the taxable ve!r of at least 80 per cent in 
value of all the stock of the corporation !!lid 11! whi«h capital is not a material 
incoule-producing factor. For this purpose au individual is considered as owning 
at a»v time the stock owned at si!cli time by his spouse or minor child. Thus, 
all tho shareholders who are regularlv engaged in the active conduct of the 
affairs of the corporation ui')y be counted in deteruiining whether such a corpo- 
ration mi!y be cl;!Ssified as a personal service corporation, instead of merely 
the principal shareholders. 5(oreover, to &letermine whether such shareholders 
owu at 1e;! St 80 p& r ce»t in valu&e of the stocl of the corporation, the stock 
o)vned bv their spouses or miuor children mav be included. A personal service 
corporation does not includ&'. a foreign corporation or anv corporation 50 pel 
cent or morc of I& hose gross inconie consists of gains, profits, or incolue derived 
from trading as a principal. 
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12. FOREIGN CORPORATIONS. 

In the case of a foreign corporation in existence during the entire base period 
»d engaged in trade or business in the United States or having an ofhce or place 
of business therein, its excess-profits credit consists of the exec, s of its excess- 
profits net inconie for the taxable year over its average excess-profits net income 
for the base period, with no adjustments for additions to or reductions in capital. 
Such corporations will also be entith il to a specific exemption of $5, 000. In the 
case of such foreign corporations which were not in existence during the entire 
base period, the tax is coinputed by reference to the invested capital, which is 
determined as follows: 

The daily invested capital for any dsy of the taxable year is the aggregate of 
the adjusted basis of each United States asset held by the taxpayer in the United 
States on the beginning of such day. For the purpose of reducing the average 
invested capital by the ratio of inadmissible assets to total assets, the terms "ad- 
missible assets" and "inadmissible assets" iuclude only United States assets. 

13. CliEDIT 'FOR FOREIGN TAXES. 

The bill allows a credit against the excess-profits tax for income and profit 
taxes paid or accrued during f. he taxable year by any domestic corporation to 
any foreign country or to any possession of the United States. The credit is 
subject to the same limitations which apply to the credit allowed for the purpose 
of the corporate norinal income tax. This prevents the credit from reducing the 
tax on any excess-profits tax net income derived froni American sources. The 
American tax, by reason of the credit, will apply against the income from foreign 
sources only where the foreign tax rate is less than thc tax rate imposed by the 
Uuited States. It ivas believed necessary to provide such a credit to place our 
American corporations on an equal competitive basis with foreign corporations 
located abroad. 

14. EXCESS PROFITS CREDIT IN CONNECTION WITH CERTAIN EXCHANGES. 

Ffrst method — Based on income. 
Under the provisions of Supplement A of the bill a domestic corporation 

vhich was not in existence at the beginning of its base period is allowed to com- 
pute its excess-profits credit under this method if it acquired, or resulted from 
the coalescing of, another corporation through certain tax-free exchanges, where 
the other corporation was in existence at the beginning of the base period or 
had a predecessor which was in existence at such time; and, having so elected, 
it is allowed to use as its excess-profits net income for the taxable years in 
the base period prior to such acquiring or coalescing the excess-profits net in- 
come of the other corporation. For the years in the base period subsequent to 
such acquiring or coalescing, it uses its own excess-profits net income for the 
purpose of computing the credit. 

A domestic corporation which was in existence at the beginning of the base 
period and which is thereby entitled to elect to compute its excess-profits credit 
under section 718 by virtue of the provisions of section 712, if it does elect to 
compute such credit under section 718, is permitted to add to its excess-profits 
net income for the years in the base period the excess-profits net income of 
corporations which it absorbs by a statutory merger or by liquidation under 
section 112(b) (6), where such merged or liquidated corporation was in exist- 
ence at the beginning of the base period or had predecessors in existence on such 
date. 
Second method — Based on income and invested capital. 

Supplement B contains provisions relative to the effect of certain tax-free 
exchanges upon the computation of the excess-profits credit based on income 
and invested capital. Such provisions are designed (1) to permit the base period 
experience of all corporations which coalesced during the base period to be used 
in computing the base period experience of the successor corporation, (2) to 
prevent large corporations from obtaining undue advantage from reorganizing, 

by means of tax-free transactions, into groups of small corporations, (8) to 
prevent invested capital acquired in certain tax-free exchanges from being 
treated as new capital to any greater extent than it was so treated in the hands 
of the corporation from which it was acquired, (4) to prevent step-ups of base 
period percentages, and (5) to prevent a cornoration the Dronortion of whose 

290217' — 4l — KR 
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borrowed capital which may be included in invested capital at 100 per cent or 
662/s per cent or the proportion of whose invested capital which is given favor- 
able base period percentage or new capital treatment has been adjusted because 
of previous reorganizations from undoing the effects of such adjustments through 
transferring its assets, tax-free, to another corporation which is little more 
than a dummy. The nontaxable exchanges covered by Supplement B fall into 
two general classes: (a) Whereby one corporation becomes several corpora- 
tions, and (b) whereby several corporations become one corporation. 

15. SPECIAL RELIEF PROVISIONS. 

Your committee has recommended certain special relief provisions, which are 
as follows: 

(1) Special treatment is allowed for corporations which were required to 
refund to their vendees amounts attributable to any tax which was not paid 
under the Agricultural Adjustment Act of 1933, as amended. These amounts 
were allowed as deductions for business expenses in computing income subject 
to the corporation normal tax for the taxable years in the base period. This 
resulted in a distortion of the income in the base period. Your committee has 
provided that any deduction for business expenses in the base period may be 
decreased by the amount of the excess of such repayments over the amount 
required to be included in gross income by reason of such taxes for the purpose 
of the excess-profits tax. 

(2) A corporation which suffered losses during the base period because of 
fire, storm, shipwreck, or other casualty or from theft, not compensated for by 
insurance or otherwise, is afforded relief by having such deductions disaHowed 
for the purpose of the excess-profits tax computation of the base period income, 
This has the effect of increasing the base period income. 

(3) The elimination of gains or losses from the sale or exchange of assets 
(depreciable or nondepreciable) held over 18 months, for the purpose of the 
base period as well as the taxable year. 

(4) The exclusion of income derived from the retirement or discharge of any 
bonds, debentures, notes, or certificates or other evidences of indebtedness which 
have been outstanding for more than 18 months. 

(6) Many corporations which had operating deficits would sustain severe 
hardships if their invested capital was reduced by such deficits. Your com- 
mittee provided that operating deficits should reduce invested capital only to 
the extent of the earned surplus. 

Your committee has granted special relief in cases where the Commissioner 
is unable to determine the taxpaver's equity invested capital for the first day 
of the first taxable year beginning after December 31, 1939. In such a case, 
such equity invested capital shall be an amount, determined in accordance with 
rules and regulations prescribed by the Commissioner with the approval of the 
Secretary, equal to the cash on hand plus the aggregate of the adjusted bases 
at such time of the assets of the taxpaver then held minus the indebtedness 
outstanding at such time. The equity invested capital for each day in the tax- 
payer's base period and for each day after the beginning of the taxpaver's taxable 
year shall be determined, using as the basic figure the equity invested capital as 
of the beginning of such first taxable year. 

The following example will illustrate how this provision will apply. The 
equity invested capital as of January 1, 1940, is computed as follows: 

Assets: 
Cash 
Other assets 

Adfasted 
basis. 

$100, 000 
400, 000 

Total sw, 000 
Less: Liabilities 200, 000 

Equity invested capital sw, 000 
When the equity invested capital has been determined as of any particular 

date, for example, January 1, 1940, it may be computed for any other date by 
making adjustments for profits and losses, dividends paid, and additions or 
withdrawals of capital occurring during the intervening period. Thus, if be 
tween January 1, 1937, and January 1, 1940, the above corporation had profits 
(after taxes) of $200, 000 and paid dividends of $150, 000, the equity invssted 
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capital as of January 1, 1936, would have been $250, 000. Similarly, if between 
January 1, 1940, and January 1, 1942, the corporation had profits of $100, 000 
and paid dividends of $60, 000, its equity invested capital as of Jauuary 1, 1942, 
would be $340, 000. 

16. CONSOLIDATED ~%8. 
Your committee gave consideration to requiring consolidated returns in con- 

nection with thy excess-profits tax. However, it was not possible to prepare a 
consolidated returu provision without delayiug the bill for a considerable length 
of time. 

II. ScsPENSIQN oF THE VINsox-TasMMELL Acr. 

The provisions of the Vinson-Trammell Act, as amended, relating to limitation 
of profit on contracts for the construction or manufacture of naval vessels and 
Army and Navy aircraft, are suspended as to contracts or subcontracts for such 
construction or manufacture which are eutered into or completed during the 
taxable vears to which the exces -profits tax will be applicable. 

Since the proposed excess-profits tax will apply to all corporations, including 
corporatinus now subject to the special profit-limiting provisions of the Vinson- 
Trammell Act, it is felt that such special provisions should not apply while the 
excess-profits tax is iu force. Uniformity will thereby be achieved in the treat- 
meut for tax purposes of all abnormal profits resulting from the national defense 
program. It is not believed that the limited types of businesses affected by the 
Vinson-Trammell Act should be treated, during the period in which the excess- 
profits tax applies, differently from the way in which other businesses engaged 
in production for the national defense are treated. 

III. PsoFIT LI5QTZTIoxs UNDUE THE AIERcHANT MAIBNE AOT. 

The Jlerchant Xlarine Act of 1936, as amended, contains provisions relating to 
the recapture by the Maritime Corumission of profits iu excess of 10 per cent of 
the total contract price of contracts and subcontracts for ship construction under 
that Act. It is uot believed desirable to suspeud these provisious of the Jlerchant 
Ilarine Act . ince there are comruercial considerations involred which do not apply 
ip, the case of the Vinson-Trammell Act. Private ship operators for whom vessels 
are constructed under the construction differential subsidy and charter provisions 
of the Merchant Marine Act are vitallr interested in the cost of such ressels to 
the Commi-sion. Furthermore, monev recaptured by the Commission under ship 
con truction contracts and subcontracts paid into the Commission's revolving con- 
struction fund ~here it is available for further ship construction and has the effect 
of reducing the amounts which other11ise would be required to be appropriated 
from time to time by the Congress for Maritime Commission shipbuilding. 

In order to protect shipbuilders. machinerv manufacturers, aud others engaged 
on Maritime Commission contracts from being subject to two profit limitation 
provi:ious at the same time, that is, the limitation prorisions of the Merchant 
Marine Act aud the excess-profits tax provisions of the bill, your committee has 
suggested special treatment for excess-profits tax purposes. Under the hill, the 
shipbuiMer or other person engaged on Ilaritime Commission contracts will be 
required to compute its excess-profits tax uuder two difterent methods and pay 
the les:er tax computed under either method. 

Under the first method, the taxpaver will be required to include onlv the 10 
per cent profit it is permitted to retain under the merchant Jlarine Act in it. - ross 
income and compute the excess-profits tax on that basis. Under the other method, 
the taxparer is required to include in gross income the entire amount of the gro. s 
proceeds from it; contract and credit against the excess-profits tax the amouut of 
auy payments recaptured within the taxable year by the Uuited States 51aritin1e 
Commission v-ith respect to such contracts or subcontracts. Under this second 
Hethod, the taxpaver is thus allowed credit for anv amounts recaptured bv the 
Commission. In cases ~here such credit is less than the total tax so computed, 
the effect to the taxpayer is exactlv the same as though the provisions of the 1ler- 
chant iiarine Act were suspended in the same manner as is proposed m the case 
of the Vinson-Trammell Act. 

IV. AMOErzzarroN oF E11zaozNCY FxczLtrrEs. 

The extension of existing facilities is a necessary and vital part of the national 
defense prngram. To obtain the needed facilities will require the investment of 
hundreds of millions of dollars. Your committee has been informed by the Sd- 
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visory Commission to the Council of National Defense that substantial amounts 
of private capital will not be invested in the construction of such facilities unless 
corporations are assured, in view of the fact that such facilities will be of use 
chiefly only during the period of national emergency, that they will be permitted 
to amortize the cost thereof over a shorter period than would be permitted under 
ihe depreciation provisions of the Iuternal Revenue Code. 

Under the bill, accordingly, a corporation is allowed a deduction for income 
and excess profits tax purposes for the amortization of certain facilities which 
are certified by the Advisory Commission to the Council of National Defense and 
either the Secretary of War or the Secretary of the Navy as necessary in the 
interest of national defense during the present emergency. Such facilities are 
land, buildings, machinery, and equipment, or parts thereof, constructed, recon- 
structed, erected, installed, or acquired after July 10, 1940, and the construction, 
reconstruction, erection, installation, or acquisition of which was contracted for 
prior to the termination of the present emergency. The write-off of the cost 
(adjusted basis for income-tax purposes) of such facilities is permitted to be 
spread over a period of 60 months, this deduction to be in lieu of the present 
deduction for exhaustion, wear and tear, and obsolescence provided for in section 
23(1) of the Internal Revenue Code. The taxpayer has the option of beginning 
the 60-month period either with the month following the month in which the 
facility is completed, or with the taxable year following the year in which the 
facility is completed, by signifving on the appropriate income-tax return its desire 
to have the benefits of the amortization deduction. 

It is further provided that if, after having elected the amortization deduction, 
the taxpayer desires to terminate such deduction and use the deduction provided 
by section 23(1) of the Internal Revenue Code with respect to the remainder of the 
adjusted basis of the facility, he be permitted to do so upon notice to the Commis- 
sioner at any time prior to the termination of the 60-month period and that 
(except as set forth below) he be not permitted thereafter again to elect amor- 
tization with respect to the same facility. 

The bill also provides that if the President has proclaimed the ending oi' 
the emergency, or the Secretary of War or the Secretary of the Navy has certified 
to the Commissioner of Internal Revenue that the facility ceased to be necessary 
in the interest of national defense during the emergency, and such proclamation 
or certificate is made before the end of the 60-month period, the taxpayer may 
elect to recompute the amortization deduction on the basis of the period as 
terminated by the proclamation or certificate in lieu of the 60-month period. 
The benefits of this election are accorded regardless of whether the taxpayer has 
in the past elected the amortization deduction with respect to the facilities 
involved. 

It is further provided that a deduction be allowed, in lieu of the amortization 
deduction above-described, equal to the amount of certain payments received from 
the United States with respect to a facility if such payments are required to be 
included in the taxpayer's gross income. It is felt that the payments referred 
to should consist only of amounts certified by either the Secretary of' War or the 
Secretary of the Navy as compensation to the taxpayer for the unamortized 
cost of the facility, made because further contracts with the United States 
involving the use of the facility are not forthcoming. 

DETAILED DISCUSSION OF CERTAIN TECHNICAL PROVISIONS OF THE HILL 

SECTIoN 710'. IMPosrrION OF TAx. 

Section 710 imposes an excess-profits tax at the rates hereinbefore set forth. If 
the taxpayer's excess-profits credit is based upon income and invested capital, the 
tax is measured by the adjusted excess proQts net income. Adjusted excess profits 
net income is defined as the excess-proQts net income less the sum of a specific 
exemption of $5, 000 and thc amount of the excess-proQts credit. If the taxpayer's 
excess-profits credit is based upon income, the excess-profits tax consists of the 
sum of a tax measured by adjusted excess-proQts net income plus a tax measured 
by the normal-tax net income as defined in section 13(a) (2) of the Internal 
Revenue Code. 

In order that corporations shall not secure undue advantage under the gradu- 
ated rate schedules by splitting up in tax-free exchanges, a special application of 
the rates is provided in section 710(a) (3). Thus, if a corporation were to split 
into halves, the top bracket of $500, 000 in the rate schedules must likewise be 
reduced by one-balf to $250, 000 in the case of each corporation and the lower 
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brackets reduced proportionately in order to prevent avoidance of the graduated 
rate schedule. The reduction accomplished in the hill is i&used upon the relation 
of the invested capital of the corporation prior to the sl&lit-up to the reduced 
invested capital after the split-up. Since the bill, in section 759, makes a similar 
reduction in the $500, 000 figure which provides the dividing line between the 
8 per cent and 10 per cent new capital rate, and since such $500, 000 figure is the 
same figure as the top bracket under the rate schedules, the reduction in section 
710(a) (8) in the rate schedules is for convenience based upon the reduction 
accomplished under section 759. The reduced amount computed under that 
section is called the preferential rate amount. Therefore, where the preferential 
rate amount of a corporation is less than $500, 000 as a result of a split-up, the 
dollar amounts designatiug the amounts of tax and the upper and lower limita- 
tions of the various brackets in the rate schedules are to be reduced to amounts 
bearing the same ratio to the amounts which would otherwise be applicable as 
such preferential rate amount bears to $500, 000. 

No such reduction is to be made in the ainouuts of excess profits credit, normal- 
tax net income, or adjusted excess profits net income, which are determinable 
only bv reference to other sections of the bill. Section 710(a) (3) is applicable 
both to a taxpayer whose credit is based upon income and to a taxpayer whose 
credit is based upon income and invested capital. In the case of a taxpayer of 
the former class having a preferential rate amount of $800, 000, the graduated 
rate schedule measured by adjusted excess profits net income will, therefore, read 
as follows: 

Upon adjusted excess profits net incomes of less than $12, 000, 25 per cent 
of the adjusted excess profits net income. 

$3, 000 upon adjusted excess profits net incomes of $12, 000; and upon 
adjusted excess profits net incomes in excess of $1", 000, and not in excess 
of $80, 000, 80 per cent in addition of such excess. 

$8, 400 upon adjusted excess profits net incomes of $30, 0001 and upon 
adjusted excess profits net incomes in excess of $30, 000, and not in excess 
of $60, 000, 35 per cent in addition of such excess. 

$18, 900 upon adjusted excess profits net incomes of $60, 000; and upon 
adjusted excess profits net incomes in excess of $60, 000, and not in excess 
of $150, 000, 40 per cent in addition of such excess. 

$54, 900 upon adjusted excess profits net incomes of $150, 000; and upon 
adjusted excess profits net incomes in excess of $150, 000, and not in excess 
of $300, 000, 45 per cent in addition of such excess. 

$122, 400 upon adjusted excess profits net incomes of $300, 000; and upon 
adjusted excess profits net incomes in excess of $300, 000, 50 per cent in 
addition of such excess. 

Thus, if the taxpayer's adjusted excess profits net income were $180, 000, his 
excess-profits tax would be $68, 400, computed under the rate schedule above 
plus 4'(p per centum of the normal tax net income. 

In the case of a taxpayer using the credit based upon income and invested 
capital, the rate schedule set forth in section 710(a) (2), applicable to such 
taxpayers, is similarly adjusted under subsection (a) (3). 

SEorrolv 711. Excxss-PaoFFTS NET IvcoME, 

The excess-profits net income for purposes of the Act is defined in section 
711. For taxable years beginning after December 31, 1939, the excess-profits 
net income is the normal tax net income for such year, as defined in section 
13(a) (2), with certain prescribed adjustments depending upon which of the 
alternative methods provided for computing the excess-profits credit is used. 

The adjustments to the normal tax net income for the purpose of determining 
the excess-profits net income are as follows: 

(A) If the excess-profits credit for the taxable vear is computed under section 
713 on the basis of the average earnings for the base period, the adjustments 
to be made are as follows: 

(] ) The deduction for taxes paid or accrued uncler the law applicable to the 
taxable vear is to be increased by an amount equal to the amount of the tax 
under Chapter 1 payable for such taxable year. 

(2) The amount of any gain or loss realized upon the sale or exchange of 
capital. asset held for more than 18 months shall be exi luded. For the purpose 
of this adjustment, capital asset means a capital asset as defined in section 
117 of the Internal Revenue Code but without any exception with respect 



Io au asset of a character which is subject to the allowance for depreciation 
if such asset otherwise constitutes a capital asset within the meaning of the 
definition. 

(8) There shall be excluded the amount of any income derived from the 
retirement or discharge by the corporation of any of its bonds, debentures, 
notes, or certificates of indebtedness, or any indebtedness evidenced by a writing 
which (including renewed obligations) were outstanding for more than 18 
months prior to the date of such retirement or discharge. 

(B) If the excess-profits credit is computed under section 714 by the invested- 
capital method, the following additional adjustments shall be made: 

(4) The deduction allowable for interest paid or accrued during the taxable 
year shall be reduced by an amount which is the same percentage of so much 
of such interest as represents interest on borrowed capital as the borrowed 
invested capital is of the total borrowed capital. 

(3) Instead of the limited credit for dividends received, allowed in com- 
puting the normal tax net income, a credit is to be allowed in the full amount 
of all dividends received (without regard to the limitation as to the amount 
of the adjusted net income) from another corporation, whether foreign or 
domestic, except dividends (actual or constructive) on stock of foreign personal 
holding companies. 

For taxable years in the base period, the excess-profits net income is determined 
in the same manner as described for taxable years beginning after December 
31, 1989, but with the additional adjustments hereinafter described. For tax- 
able years subject to the Revenue Act of 1936, the basis for the application of 
the various adjustments is the normal tax net income as defined in section 
18(a) of such Act, and for any other taxable year beginning after December 
31, 1937, and before January 1, 1940, the special class net income as defined in 
section 14(a) of the applicable revenue law. 

The normal tax net income or the special class net income for taxable years 
in the base period is to be computed as if section 117 of the Internal Revenue 
Code were a part of the revenue law applicable to the taxable year for which 
such income is being determined, with the exceptions hereinafter noted. In 
the application of section 117, the definition of capital assets is to be applied 
in the ease of property held for more than 18 months as if depreciable assets 
were not excluded; that is, depreciable assets would be treated as capital assets 
if they are otherwise qualified as capital assets under the definition. If the 
computation of the excess-profits net income for a taxable year in the base 
period is being made in connection with the determination of the excess-profits 
tax liability for a taxable year beginning after December 81, 1940, then the 
net short-term capital loss carry-over provided in section 117(e) shall be ap- 
plicable to net short-term capital losses for taxable years beginning after 
December 81, 1984. Section 117(e) is not applicable if the base period com- 
putation is being made for the purpose of determining the excess-profits tax 
liability for a taxable year beginning before January 1, 1941. 

Additional adjustments with respect to the base period are that deductions 
for losses arising from fires, storms, shipwreck, or other casualty, or from theft, 
not compensated for by insurance or otherwise are not included, and the deduction 
for expenses is diminished by payments or credits to vendees of reimbursements 
to them of processing and other taxes under the Agricultural Adjustment Act 
of 1983. The effect of these adjustments is to increase the excess-profits tax 
net income in the base period. 

SEcTIDN 712. ExcEss-PRoFITs CREDIT8. 

Section 712 provides that a domestic corporation, the first excess-profits tax 
taxable year of which begins on anv date in 1940, and which was in existence dur- 
ing the entire 48 months prior to such date, shall be permitted to elect for each 
taxable year the credit under section 718 or section 714. The election must be made 
in its return for the taxable year and once having been made is irrevocable for such 
year. In the case of all other domestic corporations, the excess-profits credit for 
any taxable year must be computed in accordance with the invested capital method 
provided in section 714. 

In the case of a foreign corporation engaged in trade or business within the 
United States or having an oifice or place of business therein, if its first excess- 
proiits tax taxable year begins on any date in 1940 and it was in existence during 
the entire 48 months prior to such date and was engaged in trade or business 
within the United States or had an office or place of business therein at any time 
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during each of the taxable vears in the 48 months prior to such date, it must com- 
pute its excess-profits credit by the method provided in section 713. All other 
foreign corporations engaged in trade or business within the United States or 
having an office or place of business therein are required to compute their excess- 
profits credit in accordance Ivith the method provided in section 714. If the 
excess-profits credit of a foreign corporation is required to be computed under 
section 713, no adjustments are allowed for additions to or reductions in capital. 

SEGTIoN 713. ExcEss. PRoFIT8 CREDIT BA$ED oN AvERAGE BABE PERICD INcoME. 

The credit provided uuder section 713 is based upon a comparison of income 
for the taxable vear with the average income for the base period. Such credit 
consists of the average base period net income reduction in capital after the 
beginning of such taxable year. The term "base period" means the taxable years 
beginning after December 31, 1986, and before January 1, 1940. 

The base period net income consists of the aggregate of the excess-profits net 
income for each of the taxable years of the taxpayer included in the base period 
less, in the case of taxable years included in such base period in which the deduc- 
tions plus the credit for dividends received exceed the gross income, the amount of 
such excess, except as pointed out in the following paragraph of this report, In 
determining such excess, the adjustments required by section 711(b) (in respect 
of long-term capital gains and losses, the deduction for ta~es, casualty losses, 
processing tax repayments, and the exclusion ot' income derived from the retire- 
ment or discharge of indebtedness of the corporation) for the purpose of com- 
puting the excess-profits net income shall be made. The average base period net 
ir. come is determined by dividing the base period net income by the total number 
of months in the taxable years included in the base period and multiplying the 
quotient thus obtained by 12. 

AVith respect to taxable years in which the deductions plus the credit for 
dividends received exceed the gross income the following rules are applicable to 
the treatment of such excess: If the deductions plus the credit for dividends 
received exceeded the gross income in only one year, the amount of the excess to 
be taken into account iu computing the average base period net income shall be 
zero, If the deductions plus the credit for dividends received exceed the gross 
income in more than one of the taxable years included in such base period, the 
amount to be taken into account in computing the average base period net income 
shall be zero for the year in which such excess is the greatest and for the other 
year or years shall be the amount of the excess determined in respect of such year 
or years. 

For the purpose of the excess-profits credit, the average base period net income 
shall not in any case be less than zero. 

If a domestic corporation computes its excess-profits credit on the basis of 
the average earnings for the base period, such credit is adjusted for any changes 
in capital occurring after the beginning of its first taxable year under the excess- 
profits tax. The excess-profits credit will be increased by 8 per cent of the net 
capital addition for the taxable year or decreased by 6 per cent of the net capital 
reduction for the taxable year. The net capital addition for the taxable year is 
computccl by taking the aggregate of the daily capital addition for each day of 
the taxable year and subtracting therefrom the aggregate of the daily capital 
reduction for each day of the taxable year. The difference thus obtained is 
divided by the number of days in the taxable year. If the aggregate of the daily 
capital reductions exceeds the aggregate of the daily capital additions, the excess 
divided by the number of days in the taxable year represents the net capital 
reduction for the taxable year. 

The daily capital additio~ for any day of the taxable year is the aggregate of the 
amount of money and property paid in for stock, or as paid-in surplus, or as a con- 
tribution to capital, after the beginning of the taxpayer's first taxable year under 
the excess-profits tax and prior to the day for which the computation is made, Prop- 
erty paid in is included in an amount equal to its unadjusted basis for determining 
loss upon sale or exchange. If such unadjusted basis is a substituted basis, it is 
adjusted with respect to the period before the property was paid in, in the manneI 
provided in section 118(b) (2). For the purpose of determining the amount of the 
daily capital addition a distribution by the taxpayer to its shareholders in its 
stock or right to acquire its stock shall not be regarded as money or property paid 
in for stock, or as paid-in surplus, or as a contribution to capital. 

The amount of the daily capital addition as above computed shall be reduced 
by the excess, if any, of the excluded capital for such day over the excluded capI 
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tal for the first day of the taxpayer's first taxable year under the excess-profits tax. 
Exc!uded capital consists of (1) obligations described in section 22(b) (4) (A. ), 
(B), sr (C), any part of the interest upon which is excludible from gross income 
or allowable as a credit against net income, and (2) stock held by the taxpayer 
the dividends upon which are allowed as a credit under section 26(b). The 
excluded capital for any day is an amount equal to the sum of the following: 

(1) The aggregate of the adjusted basis (for determining loss upon sale or 
exchange/ as of the beginning of such day of the above-described obligations held 
by the taxpayer at the beginning of such day; and 

(2) Eighty-five per cent of the aggregate of the adjusted basis (for determining 
loss upon sale or exchange) as of the beginning of such day of the above-described 
stock held b~ the taxpayer at the beginning of such day. 

The capital so excluded for the purpose of determining the additions to invested 
capital represents capital the income from which is not subjected to tax. 

The daily capital reduction for any day of the taxable year is the aggregate 
of the amounts of distributions to shareholders after the beginning of the tax- 
payer's first taxable year under the excess-profits tax and prior to such day, which 
distributions are not out of earnings and profits. 

SEOTIDN 714. EXOEss-PR0FITs CREDIT BAsED UPoN INcoMH AND INVEsTED CAPITAI. . 

Domestic corporations which were in existence during the whole of the base 
period may elect, and all other domestic corporations are required, to compute 
the excess-profits credit by the method provided in section 714. Such credit 
is based upon the relationship of income to invested capital. In determining 
such credit, there is first ascertained the base period percentage. This is 
defined in section 714 as the percentage which the base period net income is 
of the aggregate of the invested capital for each of the taxable years in the 
base period but not to exceed 10 per cent or be less than 5 per cent. With 
respect to the first $500, 000 of invested capital in the taxable year, not in excess 
of the lowest invested capital, the minimum is 7 per cent. 

Any increase in the invested capital over the invested capital at the close 
of the base period or the invested capital for any taxable year beginning after 
December 81, 1989, and preceding the taxable vear for which the credit is 
being computed, whichever is the lower, will increase the credit computed 
upon such previous invested capital by 10 per cent of so much of the new invested 
capital as does not produce a total invested capital in excess of $500, 000, 
and by 8 per cent of the remainder of the new invested capital. An example 
of the operation of this rule is set forth in the preceding portion of this report. 

The term "base period" means the taxable years beginning after December 
81, 1985, and before January 1, 1940, except that in the case of a taxpayer 
the first taxable year of which under the excess-profits tax begins on any date 
in 1940, and which was in existence during only part of the 48 months prior 
to such date, the base period shall be such 48 months. With respect to a corpo- 
ration which was in existence during only part of the base period, the bill 
provides that for each of the taxable years of 12 months during the whole 
of which it was not in existence, it shall be deemed to have an invested capital 
equal to its invested capital as of the first day of its taxable year beginning 
in 1940, reduced by an amount which is the same percentage of such invested 
capital as the percentage which the total of the iuadmissible assets for the 
preceding taxable year is of the total of inadmissible aud admissible assets for 
such taxable year, such percentage to be computed in accordance with the 
method provided in section 720. The invested capital for the taxable year 
consisting of the remainder of that part of its base period during which it 
was not in existence shall be an amount determined as above, multiplied by 
the number of ds. ys in such remainder and divided by the number of days in 
the 12 months preceding the first day of its existence. 

The excess-profits net income for any of the taxable years of 12 months 
in the base period during which the corporation was not in existence is an 
amount equal to 10 per cent of the first $500, 000 of the constructive invested 
capital and 8 IIer cent of the balance of such constructive invested capital. 
The excess-profits net income for any period of less than 12 months during 
which the corporation was not in existence is a proportionate part of such 
amount. 

Corporations which were not in existence during any part of the base period 
are allowed an excess-profits credit equal to 10 per cent of that part of the 
invested capital which does not exceed $500, 000 plus 8 per cent of the remainder. 
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For the purpose of determining the excess-profits credit based upon in- 
vested capital under section 714, the base period net income is computed in 
'the same manner as the base period net income for the purpose of the excess- 
profits credit provided under section 718, except that in determining the excess- 
profits net income, or the excess of the deductions plus the credit for 
dividends received over the gross income, for taxable years in the base period, 
the following additional adjustments are made: 

(1) The adjustment provided in section 711(b) with respect to the credit 
for dividends received; and 

(2) The adjustment provided in section 711(b) with respect to the deduc- 
tion allowable for interest paid or accrued during the taxable year. 

These atljustments are described in the discussion of . the section dealing 
with the determination of excess-profits net income. 

Also, similar to the treatment provided under section 718, if the deductions 
plus the credit for dividends received exceed the gross income for one of the 
taxable Tears in the base period, such excess is treated as zero in determining 
the base period net income. If there was such an excess in more than one 
of the taxable years in the base period, only the excess for the taxable year 
in which such excess was greatest shall be treated as zero. The rule per- 
mitting such an excess to be treated as zero applies with respect to taxable 
years in the base period not only in the case of corporations which were in 
existence during the whole of the base period but also in the case of corpo- 
rations which were in existence during only part of the base period. This 
rule has the effect of preventing too great a reduction of the excess-profits 
credit for an abnormal year, 

SEcTIoNs 715 — 719. INYESTED CAPITAL. 

Invested capital for any taxable year, including the taxable years in the base 
period, is defined in section 715 as the average invested capital for such year 
and is based on the invested capital for each day of the taxable year. Average 
invested capital is the aggregate of the daily invested capital for each day of 
the taxable year divided by the number of days in such taxable year or, for a 
taxable year in the base period, the aggregate of the daily invested capital for 
each day of such taxable vear divided by the number of days in the 12 months 
ending with the close of the taxable year. The invested capital for a taxable 
vear consists of two component parts: (a) Equity invested capital; and (b) 
borrowed invested capital. 

(a) Equity invested capital. — The equity invested capital for any day of the 
taxable year is determined under section 718, which provides that it shall be 
determined as of the beginning of such day and shall be the sum of the fol- 
lowing amounts— 

(1), )lone@ paid in. — i&ioney previously paid in for stock, or as paid-in sur- 
plus, or as a contribution to capital. 

(2) property paid in. . — Property other than money previously paid in for 
stock, or as paid-in surplus, or as a contribution to capital, regardless of the 
time paid in. Such property shall be included at an amount equal to its un- 
adjusted basis for determining loss upon sale or exchange. If the unadjusted 
basis of such property is a substituted basis it shall be adjusted, with respect 
to the period before the property was paid in, in the manner provided in sec- 
tion 113(b) (2). The use of the unadjusted basis is dictated by the fact that 
adjustments of basis, notably for depreciation, are reflected in earnings and 
profits. If the property so paid in was disposed of before the beginning of 
the taxable year, such basis is determined in the same manner as if the prop- 
erty were still held by the taxpayer at the beginning of the taxable year. 
The result is uniformity of basis treatment, regardless of the law in effect 
at the time of the disposition of the property. 

(3) Taxable stock dividends. — Distributions in stock of the corporation, or in 
rights to acquire its stock, to the extent to which they constitute a distribution 
of earnings and profits other than earnings and profits of the taxable year. 
Taxable stock dividends are included in invested capital because they represent, 
in effect, a reinvestment of earnings in the business. Conversely, if a stock 
dividend was not subject to tax in the hands of the distributee because it did 
not constitute income to him within the meaning of the sixteenth amendment 
to the Constitution or was not taxable to him under the applicable revenue law, 
it is not deemed to reduce the earnings and profits account and is therefore 
already reflected iu the accumulated earnings and profits. In determining 



whether a taxable stock dividend is out of the earnings and profits of the tax- 
able year, such earnings and profits are computed as of the close of such taxable 
year without diminution by reason of any distribution made during such tax- 
able year or by reason of the excess-profits tax for such year, and the determi- 
natiou is to be made without regard to the amount of earnings and profits at 
the time the distribution was made. This rule avoids the necessity of adjusting 
the earnings and profits of the taxable year by reason of the excess-profits tax 
imposed with respect to such earnings or by reason of any distribution made 
during such taxable year for the purpose of determining the amount of earnings 
and profits available as of the date of distribution. 

(4) L&'arnings and profits at beginning of year, — The accumulated earnings 
and profits as of the beginning of the taxable year. If there is a deficit in the 
accumulated earnings and profits as of the beginning of the taxable year, such 
deficit shall not be taken into account and in such cases the earnings and 
profits as of the beginning of the taxable year shall be considered as zero, for 
the purpose of computing the invested capital for such year. In computing such 
earnings and profits for taxable year's beginning after December 81, 1940, dis- 
tributions made during the first 60 days of the taxable year are deemed, to the 
extent they do not exceed the accumulated earnings and profits as of the be- 
ginning of the taxable year, to have been made on the last day of the preceding 
taxable year. 

Under various provisions of the Internal Revenue Code dealing with ex- 
changes and liquidations, the transfer of the property by a corporation to an- 
other corporation results in the nonrecognition, in whole or in part, of the 
gain or loss realized by the transferor upon such transfer. In such cases well 
established principles of income tax law require that the earnings and profits 
of the transferor shall go over to the transferee and shall be considered to be 
earnings and profits of the transferee for tax purposes. Subsection (c) (4) of 
section 718 provides that such transferred earnings and profits shall not be 
taken into account in computing the earnings and profits as of the beginning 
of the taxable year for the purpose of determining the equity invested capitah 
Inasmuch as the property received by the transferee upon such a transfer is 
included in such cases in the equity invested capital at its adjusted basis in the 
hands of the transferor, it is necessary to exclude the earnings and profits 
acquired by the transferee by reason of such transfer in order to avoid 
duplication. 

The sum of the above-described amounts shall be reduced by the sum of the 
following: 

(1) Distributions tn previous gears. — Distributions made in prior taxable 
years which were not out of accumulated earnings and profits. 

(2) Distributions during the year. — Distributions previously made during 
the taxable year which are not out of the earnings and profits of such taxable 
year. Distributions made durmg the first 60 days of the taxable year, to the 
extent they do not exceed the accumulated earnings and profits as of the 
beginning of the taxable year, are deemed to have been made on the last day 
of the preceding taxable year. Moreover, in determining whether a distribu- 
tion is out of the earnings and profits of any taxable year, such earnings and 
profits are computed as of the close of such taxable year without diminution 
by reason of any distribution made during such taxable year or by reason of 
the excess-profits . tax for such year, and the determination is to be made 
without regard to the amount ef the earnings and profits at the time the 
distribution was made. The purpose of this latter rule is the same as indicated 
in the paragraph dealing with taxable stock dividends. 

For the purpose of the conclusive presumption respecting dividends out of 
earniugs and profits paid during the first 60 days of the taxable year, such 
distributions shall be considered in the order of time and the accumulated 
earnings and profits as of the beginning of the taxable year shall be computed 
without regard to the presumption, The presumption applies only with respect 
to taxable years beginning after December 81, 1940. 

(h) Borrow;ed invested capital. — Borrowed invested capital for any day of 
the taxable year is to be based on the borrowed capital at the beginning of 
such day. Borrowed capital consists of the outstanding indebtedness of the 
taxpayer (exclusive of interest) which is evidenced by bond, note, debenture, 
bill of exchange, certificate of indebtedness, mortgage, or deed of trust, or any 
other written evidence of indebtedness. The amount to be included in invested 
capital is limited to varying percentages of the borrowed capital, depending 
upon the amount of the equity invested capital. These limitations are as 
follows: 
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(1) If the equity invested capital is less than $100, 000, 100 per cent of that 
portion of the borrowed capital which do&. s not exceed thc dii'ference between 
$100, 000 and the equity invested capital, plus 66S/a per cent of so much of the 
remainder of the borrowed capital as docs not exceed $000, 000, plus 88&/a per 
ceut of any remaining borrowed capitah 

(2) If the equity invested capital is $100, 000 or more and less than 
$1, 000, 000, 66% per cent of that portion of the borrowed capital which does 
not exceed the difference between $1, 000, 000 an&i the. equity invested capit;il, 
plus 38I&&q per cent of the reinainder of the borrowed capiial. 

(8) If the equity iuvested capital is $1, 000, 000 or more, 88I/a per cent of the 
borrowed capital. 

SEcTIDN 720. INADMIssIBLE AssETs. 

Sections 715 and 720 of the bill provide that the average invested capital of the 
taxable year shall be reduced by an amount which is the same percentage of 
iuvested capital as the inadmissible assets are of the total of adinissible and 
inadmissible;&ssets, with an adjustment for short-term capital gain realized upon 
the sale or other disposition of such inadniissible assets. The terms ";idmissible" 
and "inadmissible assets" are defined in section 720 and the computation to 
determine the perceutage of reduction is made in accordance with the provisions 
of such section. 

Inadmis. ibis assets are: 
(1) Stock in a corporation except stock in a foreign personal holding company, 

a&id 
(2) Obligation described in section 22(b) (4) (A), (B), or (C) any part of 

the interest from which is excludible from gross income or allowable as a credit 
against net iucome. Such obligations include State and local securities, obliga- 
tious of corporate agencies orgauized under an Act of Congress, aud obligations 
of the United States or its possessions. 

Admissible as. ets are all assets other than inadmissible assets, except as 
provided in section 768. 

The invested capital is so reduced because the income from inadmissible assets 
is not includible in the excess profits net income of the corporation and, therefore, 
the assets from which such income arose should be excluded from invested capital. 
The inadmissible assets are not dediicted directly from the invested capital for 
the reason that the total of admissible and inadmissible a~sets is not ordinarily 
equal to the invested capital. 

For the purpose of determiuing the ratio of inadmissibles to the total of ad- 
missil&les and inadmissibles, section 720(b) of the bill provides that the amount 
attributable to each asset shall be determined, under regulations prescribed by 
the Commissioner with the approval of the Secretary, by ascertaining the adjusted 
basis thereof for each day of the taxable year and adding such daily amounts. In 
the case of a taxable year for which the excess-profits tax is being determined, 
the adjusted basis shall be the adjusted basis for determining loss upon sale or 
exchange under section 113, and in the case of a taxable year in the base period 
the adjusted basis shall be the adjusted basis for determining loss upon sale or 
exchange as determined under the law applicable to such tax;ible year. 

Section 720(c) of the bill provides that if during the taxable year there has 
been a short-term capital gain with respect to an inadmissible asset, an adjust- 
ment shall be made for the purpose of determining the inadmissible ratio. Under 
this provision there is added to the total of admissible assets and subtracted 
from the total of inadmissible assets that proportion of the amount attributable 
to any inadmissible asset upon which a short-term capital gain was realized 
which such gain bears to the sum of such gain plus the dividends and interest on 
such asset for such year. For the purpose of this provision, short-term capital 
gain means a short-term capital gain as defined in section 117 of the Internal 
Revenue Code. The effect of this adjustment is to include as an admissible asset 
that proportion of the amount attributable to the inadmissible asset which the 
earnings on such asset included in taxable income bear to the total of the earnings 
on such asset during the taxable year. 

SEUTioN 721. EQUITx INvEBTED CAPITAL IN SPEcIAL CASEs. 

The bill provides a special method of determining equity invested capital in 
cases where the Commissioner is unable to determine the taxpayer's equity in- 
vested capital for the first day of the first taxable year beginning after December 
fiI, 1039, under the rules previously discussed. In such a ease, the equity invested 
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capital as of such date shall be an amount equal to the cash on hand plus th& 
aggregate of the adjusted bases at such time of the assets of the taxpayer then held 
minus the indebtedness outstanding at such time. The amount of the money, 
assets, and ind& btedness at such time shall be determined in accordance with regu- 
lations of the Commissioner with the approval of the Secretary. The equity in- 
vested capital for each day in the taxpayer's base period and for each day after the 
beginning of the taxpayer's first taxable year shall be determined (under such 
regulations) using as the basic figure the equity invested capital so determined. 

SKcrION 722. FOREIGN COBPORATIONB — INvESTKD CAPIYEL. 

In the case of a foreign corporation required to compute its excess-profits credit 
by the invested-capital method under section 714, the invested capital is based only 
on the assets of the taxpaver held by it in the United States. The bill provides that 
the daily invested capital for any day of the taxable year shall be the aggregate 
of the adjusted basis of each United States asset held by the taxpayer in the United 
States on the beginning of such day, the determination to be made in accordance 
with rules and regulations prescribed by the Commissioner with the approval of 
the Secretary. For the purpose of reducing the average invested capital by the 
ratio of inadmissible assets to the sum of admissible and inadmissible assets, the 
terms "admissible assets" and "inadmissible assets" include only United States 
assets. The term "United States asset" means an asset held by the taxpayer in 
the United States, determined in accordance with rules and regulations prescribed 
by the Commissioner with the approval of the Secretary. 

If the Commissioner determines that the United States assets of the taxpayer 
can not satisfactorily be segregated from all its assets, section 722(b) of the bill 
provides that the invested capital for the taxable year shall be an amount which is 
the same percentage of the aggregate of the adjusted basis of all assets held by the 
taxpayer as of the end of the last day of the taxable year which the net income for 
the taxable year from sources within the United States is of the total net income 
of the taxpayer for such year. 

Foreign corporations subject to the excess-profits tax are allowed the specific 
exemption of $5, 000. 

Szerzox 728. PzasoN~ SzsxacE CozrozxrcoNs. 

Section 728 provides special treatment for personal service corporations. Such 
corporations may elect not to be subject to the excess-profits tax, and in such 
eveut the undistributed income of the corporation will be taxed to its share- 
holders. Section 728(a) defines a personal service corporation as a corporation 
whose income is attributable primarilv to the activities of shareholders who 
sre regularly engaged in the active conduct of the affairs of the corporation and 
are the owners at all times during the taxable year of at least 80 per cent in 
value of the stock of the corporation, and in which capital (whether invested or 
borrowed) is not a material income-producing factor. For the purpose of the 
stock-ownership requirement an individual is considered as owning, at any time, 
the stock owned at such time by his spouse or minor child. The term "personal 
service corporation" does not include anv foreign corporation, nor any corpo- 
ration 50 per cent or more of whose gross income consists of gains, profits, or 
income derived from trading as a principal. 

Subsect1on (b) of sectio~ 728 provides that a personal service corporation may 
in its income-tax return under Chapter 1 for any taxable year not to be 

subject to the excess-profits tax and in such event it will be exempt from tax for 
such taxable year. A new election must be made for each taxable year and may 
be made only in its income-tax return for such year. If the corporation so elects 
for any taxable year its undistributed net income is required to be included in 
the gross income of the persons who were shareholders of the corporation on the 
last day of the corporation's taxable year. 

The treatment of the undistributed 1ncome of the corporation for tax purposes 
both with respect to the corporation and its shareholders is prescribed in the 
new Supplement S. This supplement is explained later 1n this report. 

SmrroN 724. GomosxrzoNs Co~rrzvzNu CoNraxors UNnER MERcHaxr Mzzz~E 
Aor, 1M6. 

Under section 505 of the Merchant Marine Act, 1986, as amended, if any con. 
tracting party within an income taxable year completes one or more contracts or 
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subcontracts for the construction of a vessel under such Act, such party is 
required to pay to the United States Maritime Commission profit i» excess of 
10 per cent of the total contract prices of such contracts and subcontracts. The 
excess profit so paid to the Maritime Commission, together with all other receipts 
of the Commission, are placed in a revolving construction fund and are available 
for further ship construction. 

In view of the fact that such profit-limiting provisions are retained, it is be- 
lieved that a taxpayer subject thereto should have some relief from the ex&. ess- 
profits tax. 

Section 724 is designed to accomplish this purpose. It provides for an alternative 
tax which is to be paid if it is less than the tax computed under section 710. 

As a general rule the amounts received by the contracting party and recaptured 
bv the Mari( ime Commission would be excluded from net income in computing the 
excess-profits tax under section 710. In computing the alternative tax provided 
for by section 7"4 the taxpayer will be required to increase its excess-profit nel. in- 
come and its normal-tax net income by the amount of the payments to the Maritime 
Commissiou. The tax computed upou this basis is then reduced by the afnount of 
the payments to the Maritime Commission, and the remainder constitutes the tax 
which is to be paid if it is less than the tax computed under section 710. 

Section 727(a) makes applicable in respect of the excess-profits tax all pro- 
visions of law (including penalties) applicable in respect of the taxes imposed by 
Chapter 1 which are not inconsistent with the provisions of the bill. Examples 
of such provisions are provisions relating to the assessment and collection of 
deficiencies, claims for refund, periods of limitation on the assessment and collec- 
tion of deficiencies or the allowance of refunds, the jurisdiction, procedure, and 
powers of the Board of Tax Appeals, closing agreements, etc. 

Section 727(b) provides that, although sectio~ o2(a), requiring the filing of 
returns, is made applicable to the excess-profits tax, no excess-profits-tax return 
need be filed under such section by any taxpayer for any taxable year for which its 
excess-profits net income computed with the adjustments provided in sectio~ 
711(a) (2), and placed on an annual basis as provided in section 711(a) (8), is not 
greater than go, 000. 

SEcTroN 727. OTHER Li&. ws APPr. rmsrz. 

Under existing law an American corporation which pays income tax to a foreign 
country or to a possession of the United States upon its income from such source 
is allowed (if it claims such credit on its return) a credit for such tax against its 
United States income tax but only to the extent of the America~ tax upon the 
income from such country or possession. Thus, if the United States effective tax 
rate is 20 per cent, and the foreign effective tax rate is 28 per cent, a part of the 
foreign tax is not allowed. Since the excess-profits tax proposed in this bill is a 
tax imposed upon, and measured bv, income it is believed that the excess-profits 
tax should be included in the American tax burden against which is allowed the 
credit for income taxes paid to foreign countries or possessions of the United 
States by our domestic corporations. Accordingly, section 727 provides in effect 
that, where a credit for the tax paid to such foreign country or possession of the 
United States is allowed under Chapter 1, the portion, if any, of such tax not used 
as a credit against the tax imposed by Chapter 1 by reason of the limitations of 
section 181(b), will be available as a credit against the excess-profits tax subject 
to substantially the same principles of limitation as are applicable for normal tax 
purposes. 

PART II. EXCESS-PROFITS CREDIT IN CONNECTION WITH CERTAIN 
EXCHANGES. 

SRPPLEMENT A. CREDIT BAsED ON INcoME. 

In general, this supplement has two fundamental purposes. The first is to 
allow a domestic corporation which was not in existence at the beginning of its 
ba, se period to elect to compute its excess-profits credit under the average-earnings 
method provided by section 718, if it acquired, or r&'. suited from the coalescing of, 
another corporation through certain tax-free exchanges, where the other corpora- 
tron was in existence at the beginning of the base period or had a predecessor 
whfch was in existence at such time; and, having so elected, to use as its excess- 
profits net i»co&De for the taxable years in the base period prior to such acquiring 
or coalescing, the excess-profits net income of the other corporation. For the 
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years in the base period subsequent to such acquiring or coalescing, it uses its own 
excess-profits net income for the purpose of computing the credit. 

The second is to permit a domestic corporation which was in existence at the 
beg. nning of the base period and which is thereby entitled to elect to compute its 
excess-profits credit under section 718 by virtue of the provisions of section 712, 
if it does elect to compute such credit under section 713, to add to its excess-profits 
net income for the years in the base period the excess-profits net incomes of 
corporations which it absorbs by a statutory merger or by liquidation under 
section 112(b) (6), where such merged or liquidated corporation was in existence 
at the beginning of the base period or had predecessors in existence on such date. 

SECTION 740. DKFINXTIONS. 

The factors defined in this section may be more clearly understood by reference 
to the following diagram: 

Taxable years: 

1937 A 

1988 
1989 
1940 
1941 
1942 
1948 

A 
A 
A 
A 
A 

1936 A B P 

T M P 

C — &T S 
T S 

T — ~T 
T 

Corporations A, B, and P were in existence on January 1, 1986, the beginning 
of the taxpayer T's base period. Corporations T and M came into existence 
on January 1, 1987. 

In the above example: 
C acquired all the assets of B in return for all the stock of C, and is an "acquir- 

ing corporation" as defined in section 740(a) (1); and B is a "component cor- 
poration" as defined in section 740(b) (1). 

C was liquidated by T under section 112(b) (6), and T is an acquiring cor- 
poration under section 740(a) (2). C is a component corporation under section 
740(b) (2) as well as an acquiring corporation as just pointed out. 

S was the result of the consolidation of M and P and is an acquiring cor- 
poration under section 740(a) (4). M and P are component corporations under 
section 740(b) (4). 

8 was merged into T and, therefore, becomes a component corporation under 
section 740(b) (8). T (although already an acquiring corporation as above 
stated) also is an acquiring corporation (under section 740(a) (3) ) by reason 
of the merger. 

A was merged into T and is a component corporation under section 740(b) (3), 
and T is once more considered as an acquiring corporation by reason of the 
merger. 

Under section 740(c), a qualified component corporation must be in existence, 
either actually or constructively, on the date of the beginning of the ta. xpayer's 
base period as defined in subsection (d). Assuming, in the example given, that 
T, the taxpayer, is on a calendar-year basis, then all qualified component cor- 
porations of T must have been in existence, either actually or constructively, 
on January 1, 1986. Thus M is not a qualified component but T itself, while 
not in existence on January 1, 1986, is given a hypothetical existence on that 
date by subsection (f) because it had one or more component corporations which 
were themselves actually or constructively in existence on such date. 

SECTION 741. ELECTION OF INCOME CREDIT. 

Thus under section 741, T is permitted to elect the income credit, provided 
by section 718, although it was not in existence actually on January 1, 1940, 
and although its component A was subject to excess-profits tax for 1941 and 
on the part of its year 1942 prior to its merger into T. If neither A, B, nor P 
had been in existence on January 1, 1986, T would have had no right of election, 
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SECTION 742. AVERAGE BASE PERIOD NET INCOIIE. 

For the purposes of ascertaining T's average base period net income, T is 
first iven a base period, whether actual or hypothetical under section 740(d), 
consisting of 4 taxable vears of 12 months each, the last of vvhich ends with 
the beginning of its first taxable year beginning in 1940. 

Into these taxable years are placed the excess-profits net incomes (or in 
the case where the deductions and credit for dividends received exceed the 
gross income, the aruount of such excess) of T's qualified component corpo- 
rations for their taxable years in the base period ending with or within T's 
taxable years in such period. If T's actual taxable vears do not coincide with 
its constructive taxable years duriug the base period, its excess-profits net 
income (or, in the case where the deductions and credit for dividends received 
exceed the gro s income, such excess) goes into its hypothetical taxable year 
in, or with, which such actual taxable vear ends. 

Under subsection (f) T is denied the right to include in its aggregate ezcess- 
profits net income for the base period, its own income for the vears before it 
became an acquiring corporation, if it was not actually in existence at the 
beginning of its base period. Thus, under the example given, T can not count 
its income for 1997. A similar rule applies to the income of a component 
corporation, under which the income of M for 1987 can not be used by T. 

The excess-profits net iucomes of T's component corporations attributable 
to period. - prior to the beginning of T's base period are excluded pro rata from 
T's aggregate base period net income. The same rule is applicable to T itself 
where its actual and constructive tazable vears do not coincide at the 
beginning of it. base period. 

Assuming that the merger of A iuto T took place in the middle of T's taxable 
vear 1942, under subsection (f) (4), onlv one-half of A's base period income 
can be used bv T for the purposes of computing its income credit for 1942. 
Thereafter, T is entitled to A'» full base period experience. 

Subsection (e) provides that in the computation of the base period income 
of both T and its component corporations, there shall be excluded any divi- 
dends paid by T or any of its corupouents which would otherwise go into the 
tazpaver's base period net income. 

For example. if in the diagram given, C had received a dividend from T 
in 1987 such dividend is not atfected by this subsection as T's income for 
such year is not taken into account in the computation of the taxpayer's base 
period income. However, if T in 1968. after it had become an acquiring corpo- 
ration, had received a dividend from S. such dividend would be excluded»ince 
both T's and S's income for such year go into the taxapaver's base period 
income and if the dividend v-ere not excluded it would be counted twice. 

The following example illustrates the computation of T's ezcess-profits credit 
for 1942 In the example the amount stated as income is the net income 
adjusted by the adjustments specified in the hill and excluding the Ilividends 
on excluded stock. This assumes that all transactions tal-e place at the be- 
ginning of each of the taxable vears specified, except that it is assumed that 
A merged with T in the middle of 1942. 

For 1986, A's income is 84. 000; B's income is $6. 000; and P has a deficit 
in income of $10, 000. T's base period income for 1986 is the sum of 82, 000 
(one-half of A's $4, 000) plus 86, 000, or SS, OOO. minus 810, 000, giving a base 
period income for the year of minus 82, 000. 

For 1987, A's income is 84. 000; C's income is $8, 000; T's income is 810. 000; 
11's income is 84. 000; and P's income is Sttppp. A's income is included at one- 
half, or 8", 000. C's income is included in full, or $8, 000. T's income and 11's 
income are not included, for they were not actually in existence on January 1, 
1986, and had no component in existence on that date. p's income of $6, 0;)0 is 
included in full, so that for 1987, T's base period income is 82. 000 plus 88. 000, plus 
$6, 000 or $16. 000. 

For ]988, A's income is $4. 000, T has a deficit in income of $6, 000, and S has 
deficit in income of $10, 000. A's income is included at one-half, or 82, 00. ). 

deficit is subtracted in full, or 86, 000. S's deficit is subtracted in full, or 
$1p, ppp. For the year, T's base period net income is the sum of the plus 
amounts, or $2, 000, minus the sum of the minus amount». or 816. 000, v. hich 
equals a minus $14, 000. 

For 1989, A's income is $4, 000; T's income is $20, 000; and 8'» income is 88 pap. 

For the year T's base period net income is 8", 000, plus 820. 000, plus $S, OOO, or 
$30, 000. 
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Thus T has a 
follows: 
1986 
1987 
1988 
1989 

base period net income for each year in the base period as 

— $2, 000 
+16, 000 — 14, 000 
+80, 000 

Under the rule of counting the year of greatest deficit at zero, 1988 is not 
included, so the aggregate base period income of T is $80, 000, plus $16, 000, or 
$46, 000, minus $2, 000, or $44, 000, which, divided by 4, gives a base period net 
income of $11, 000. 

SECTION 743. NET CAPITAL CHANGES. 

By the provisions of this section, the taxpayer is allowed to add the net 
additions to capital of its component corporations accumulated after the be- 
ginning of the first taxable year under the bill and prior to the acquiring 
transaction. Conversely it must take the net capital reductions cf such com- 
ponent corporations for the same period. 

For example, if the merger of A into T took place in the middle of T's tax- 
able year, assuming that A had net capital additions as of the day otf the 
merger of $100, 000, such net capital addition will be used in computing the 
net capital additions of T for that and subsequent days in the same manner 
as T's own net capital additions. The same is applicable with respect to net 
capital reductions. 

SECTION I84. FOREIGN CORPORATIONS. 

Foreign corporations are not permitted the use of this supplement and are 
not included as acquiring, component, or qualified component corporations. 

SUPPI. EMENT B. ExcHANGES. 

Supplement B contains provisions relative to the effect of certain tax-free 
exchanges upon the computation of the excess-profits credit based on income and 
invested capital. Such provisions are designed (1) to permit the base period 
experience of all corporations which coalesced during the base period to be 
used in computing the base period experience of the successor corporation, 
(2) to prevent large corporations from obtaining undue advantage from reor- 
ganizing, by means of tax-free transactions, into groups of small corporations, 
(8) to prevent invested capital acquired in certain tax-free exchanges from 
heing treated as new capital to any greater extent than it was so treated in 
the hands of the corporation from which it was acquired, (4) to prevent step- 
ups of base period percentages, and (5) to prevent a corporation, the propor- 
tion of whose borrowed capital which may be included in invested capital at 
100 per cent or 66zI8 per cent or the proportion of whose invested capital which 
is given favorable base period percentage or new capital treatment has been 
adjusted because of previous reorganizaiions, from undoing the effects of such 
adjustments through transferring its assets, tax-free, to another corporation 
which is little more than a dummy. 

The nontaxable exchanges covered by Supplement B fall into two general 
classes; (G) Whereby one corporation becomes several corporations, and ((I) 
whereby several corporations become one corporation. The treatment accorded 
to such exchanges by Supplement B is in general as follows: 

Exchanges occurnng after base per(od. — In eases of corporate split-ups the 
equity invested capital, the lowest invested capital, the amounts representing the 
point at which borrowed capital may be included in invested capital at 100 
per cent, 66z/8 per cent, or 8878 per cent, the amount of' lowest invested capital to 
which a minimum base period percentage of 7 per cent is applicable if the base 
period percentage is lower, and the amount representing the point at which new 
capital is subject to the 8 per cent instead of the 10 per cent rate, of the original 
corporation, are divided between it and the new corporations and each subsidiary 
is given the same base period percentage as that possessed by the parent corpora- 
tion. Stock of the subsidiaries acquired by the parent is eliminated from consid- 
eration by being treated as neither an admissible nor an inadmissable asset. In 
addition, securities other than stock issued by the subsidiaries upon the exchange 
are excluded from the borrowed capital of the subsidiaries unless issued in con 
nection with an assumption of the liabilities of the parent. The result is that 
the sum of thc excess-profits credits of all such corporations is exactly the same 
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as the excess-proQts credit. of the parent corporation would have been if the 
split-up had not taken place. 

Where the A Corporation merely reorganizes itself into the B Corporation, 
transferring all its assets to the B Corporation for all the B Corporation's stock, 
the B Corporation acquires the sta(us of the A Corporation. 

In cases &vbere several corporations bee&one oue corporation the equity invested 
capital, the borrowed capital, and ihe lowest invested capital of the resulting 
corporation are the sum of the equity in&usted capitals, the borrowed capitals, 
and the lowest invested capitals, respectively, of the constituent companies. The 
amounts representing the point at which borrowed capital may be included in 
invested capital by the resulting corporation at 100 per cent, 66z/s per cent, or 
ggps per cent, the amount of lov est invested capital of the resulting corporation 
to which a minimum base period percentage of 7 per cent is applicable if tbe 
base period perceutage is lower, and the amount representing the point at which 
new capital is subject to the 8 per cent instead of the 10 per cent rate are the sum 
of such amouuts iu the case of the constitueut corporations, except that they may 
not exceed the amouuts otherwise allowed by Subchapt&r E&'. The base period 
percentage of the resulting corporation is the weighted average of i. he base period 
percentages of the coustituent corporations. The result is that the status of 
constituent corporations is attributed to the resulting corporation except for the 
consequences which iiow from increased size. 

Since corporate split-ups may sometimes be disguised as transactions whereby 
one corporation acquires assets of another, as, for example, where the A Corpora- 
tion transfers a portion of its assets to an alreadv existing B Corporation which it 
or its shareholders, or both, afterward control, it is necessary that such trans- 
actions be treated in the same manner as corporate split-ups. The status of 
the acquiring corporation before the exchange is therefore ignored except to the 
extent that its equity invested capital, its borrowed capital, its lowest invested 
capital, and its base period percentage are taken into account in the computation, 
For this purpose "control" is defined as ownership of stock possessing at least 
90 per cent of the total combined voting power of all classes of sto&. k eutitled to 
vote and at least 90 per cent of the total value of shares of all classes of stock 
of a corporation. Similarlv and to the same extent, where the shareholders of an 
acquiring corporation immediately before the acquisition by such corporation of 
the assets of another corporation are also in control after such acquisition the 
status of the corporation whose assets are acquired is ignored in determining 
the future status of the acquiring corporation. An exception to the latter rule 
is where corporations which resulted from a previous split-up subject to the 
adjustments provided by Supplement B later reunite. 

Exchanges involving several transferors are treated as a series of separate 
exchanges except where the exchange is one described in section 112(b)(5) or 
so much of section 112(c) and (e) as refers to section 112(b) (5). In the latter 
case the acquiring corporation is given a status reflecting the status of each of the 
transferor corporations, except where one transferor by itself is in control of the 
acquiring corporation after the transfer, in which case the transaction is treated 
as a split-up of such corporation alone. In section 112(b) (5) cases ~here the 
acquiring corporation is controlled after the exchange by noncorporate trans- 
ferors, it is treated as a new corporation except as regards lowest iuvested 
capital and the base period percentages applicable thereto. 

The rules provided by Supplement B relative to the computation of equity 
invested capital and admissible and inadmissible assets upon tax-free exchanges 
apply regardless of control and regardless of whether the exchange took place 
before, after, or during the base period. 

Egchanges in base period. — Exchanges occurring in the base period are treated 
in the same manner as exchanges occurring after the base period insofar as the 
computation of equity invested capital and admissible and inadmissible assets 
and the exclusion of certain securities from borrowed capital are concerned. It 
has been thought unnecessary to require adjustment with respect to the amounts 
of borrowed capital which may be included in invested capital at 109 per cent, 
662/a per cent, and 83+a per cent. Other adjustments which would be made if the 
exchange took place after the base period have no application to the base period. 

In the case of corporations which have acquired substantially all the assets 
of one or more other corporations during the base period, the base period 
experience of such other corporations, both as respects invested capital and 
as respects base period income, is included in the base period experience of the 
acquiring corporation. Only actual amounts of invested capital and income 

290217' — 41 — 34 
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are included for any part of the acquiring corporation's base period during 
which the acquiring corporation or any one of such other corporations was 
in existence. For any portion of such base period during which neither the 
acquiring corporation nor any one of such other corporations vvas in existence, 
invested capital and income are constructed on the basis of the acquiring 
corporation's invested capital for the first day of its first taxable year under 
Subchapter E. 

In computing the base period net income of the acquiring corporation the 
income for each taxable year of each corporation is taken into account, and 
from the sum of such amounts is deducted the sum of the deficits for each 
taxable year of each corporation. If, however, for one or more of the four 
12-month periods preceding the beginning of the first taxable year of the 
acquiring corporation, the combined deficit of the acquiring corporation aml 
the other corporations is greater than the combined income, the incomes and 
deficits allocated to the 12-month period in which falls the largest excess of 
deficits over incomes are to be omitted from the computation. 

EXAMPLE OF SPLIT-IIP. 

The A Corporation which is on a calendar-year basis has for each day of 
1'941 equity invested capital of $1, 000, 000 and borrowed capital of $1, 500, 000. 
It has a base period percentage of 5 per cent. and lowest invested capital of 
$600, 000. Not having been through a prior tax-free exchange, it has a second 
borrowed capital base (i. e. , the point at which any future borrowed capital 
may be included in invested capital at only 861/s per cent instead of 662/s per 
cent) of $1, 000, 000, a first borrowed capital hase (i. e. , the point at which 
borrowed capital is includible at 662/6 per cent instead of 100 per cent) of 
$100, 000, and preferential rate amount (the point at which the rate applicable 
to new capital becomes 8 per cent instead of 10 per cent and the point at which 
the rate applicable to lowest invested capital is the hase period percentage 
even though lower than 7 per cent) of $500, 000. On December 81, 1941, the 
adjusted basis of all its assets is $2, 500, 000. On such date it organizes the 
B Corporation, transferring to it assets with an adjusted basis of $1, "00, 000 
for all the stock of the B Corporation and the assumption hy the B Corporation 
of $750, 000 of the A Corporation's indebtedness represented by borrowed capitaL 
Assuming that the B Corporation also files its returns on the calendar-year 
basis and that no further changes occurred during the year 1042, the excess- 
profits credit of the A and the B Corporations for such rear will each be 
$60, 500, computed as follows: 

Equity invested capital 
Borrowed capital 
Second borrowed capital base 
First borrowed capital base 
Invested capital 
Lowest invested capital 
Preferential rate amount 
Base period percentage (per cent) 
Excess profits credit 

A Corpo- 
ration. 

$500, 000 
750, 000 
500, 000 

50, 0011 
750. 000 
150, 000 
250, 000 

5 
$60, 500 

B I:orpo- 
ration. 

$500. 000 
750, 000 
500, 000 
50, 000 

750, 000 
150, 000 
250, 000 

5 
$60, 500 

The excess-profits credit of the A Corporation for 1041 was $121, 000, computed 
as follows: 

Equity invested capital 
Borrowed capital 
Second borrowed capital base 
First borrowed capital base 
Invested capital 
Lowest invested capital 
Preferential rate amount 
Base period percentage 
Excess-profits credit 

$1, 000, 000 
$1, 500, 000 
$1, 000, 000 

$100, 000 
$1, 500, 000 

$600, 000 
$500, 000 

5 
$121, 000 

On the basis of this example it will be seen that the sum of the credits of the 
A Corporation after the split-up and the B Corporation is exactly equal to the 
credit of the A Corporation before the split-up. 
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EXAMPLE OF AOQIIISITION. 

The X Corporation and the Y Corporation, both of which file their returns on 
a calendar-year basis, for each day of the calendar year 1941 aud on December 
31, 1941, find themselves in the following situatiou: 

X Corpo- 
ration. 

Y Corpo- 
ration. 

Equity invested capital 
Borrowed capital 
Second borrowed capital base 
First borrowed capital base 
Invested cspitsL 
Lowest Invested capital 
Preferential rate amount 
Base period percentage (per cent)= 
Excess-profits credit 

$500, 000 
$600, 000 
$800, 000 
$80, 000 

$800, 000 
$200, 000 
$860 000 

8 
$67. 000 

$000, 000 
$750, 000 
$600„000 
$60, 000 

$1, 150, 000 
$800, 000 
$100, 000 

7 
$86, 000 

On December 31, 1941, the X Corporation and the Y Corporation organized 
the Z Corporation, to which they transfer all their assets in exchange for all 
the Z Corporation's stock plus the assumption of all their liabilities. Assuming 
that the adjusted basis of the assets transferred is 32, 750, 000, that the Z Cor- 
poration also files its return on the calendar-year basis, and that no changes 
occurred during the year 1942, the excess profits credit of the Z Corporation will 
be 3140, 000, computed as follows: 

Z Corporation. 
Equity invested capital 31, 400, 000 
Borrowed capitaL 1, 350, 000 
Second borrowed capital base 1, 000, 000 
First borrowed capital base 100, 000 
Invested capital 1, 350, 000 
Lowest invested capital 1, 000, 000 
Preferential rate amount 500, 000 
Base period percentage (per cent) 7. 2 
Excess-profits credit 3140, 000 

If instead of consolidating into the Z Corporatiou either the X Corporation 
or the Y Corporation had acquired all the assets of the other in exchange for 
stock and an assumption of liabilities, the status of the acquiring corporation 
after the exchange would be the same as that of the Z Corporation in the above 
example. 

TITLE II. AMoRTIKATIQN DEOUcTIoNs. 

Title II of the bill adds to the Internal Revenue Code a new section to be 
designated as section 124 and a new subsection designed section 23(t) to 
authorize the allowance of a deduction for the cost of certain facilities necessary 
in the interest of national defense during the present etnergency. Section 124 
provides that a corporation shall be allowed a deduction for income and excess- 
profits tax purposes for the amortization of certain facilities which the Advisory 
Commission to the Council of National Defense and either the Secretary of 
War or the Secretary of the Navy certify as necessary in the interest of national 
defense during the present emergency. Such facilities are land, buildings, 
machinery and equipfnent or parts thereof acquired after July 10, 1940, or 
the construction, reconstruction, erection, or installation of which was completed 
after July 10, 1940. In order to be effective for the purpose of the amortization 
allowance, such certification must have been made before (1) the beginning of 
such construction, reconstruction, erection, or installation, or the date of such 
acquisition, or (2) the sixtieth day after the date of the enactment of the bill. 
whichever of such dates is the later. Although a facility may be an emergency 
facility even though its construction was begun on or before July 10, 1940, only 
so much of its adjusted basis as is attributable to certified construction taking 
place after July 10, 1940, is subject to amortization. The remainder of the 
adjusted basis is subject to depreciation. Capital additions, whether or not 
the cost thereof is covered by a certificate, mav not be added to the adjusted 
basis for amortization as determined under a prior certificate. If certified, 
a new amortization period begins relative to the cost of such capital additions. 



The amortization of the adjusted basis of such facil1ties is to be spread over 
a period of 60 months, the deduction to be in lieu of the present deduction 
for exhaustion, wear, and tear, and obsolescence provided for in section 28(1) 
of the Internal Revenue Code. The 60-month period shall begin as to any 
emergency facility, at the election of the taxpayer, with the month following 
the month in which the facility was completed or acquired, or with the succeeding 
taxable year. 

The bill provides that an election to take the amortization deduction and to 
begin the 60-month period for such amortization with the month following the 
month 1n which the facility was completed or acquired shall be made only by a 
statement to that effect in the return for the taxable year in which the facility 
was so completed or acquired. An election to take the amortization deduction 
and to begin such period with the taxable year succeeding such year shall be 
made only by a statement to that effect in its return for such succeeding taxable 
year. 

If, after having elected the amortization deduction, the taxpayer desires to 
terminate such deduction and use the deduction provided by section 28(1) of the 
Internal Revenue Code with respect to the remainder of the adjusted basis of the 
facility, it may be permitted to do so upon notice to the Commissioner at any 
time prior to the termination of the 60'month period and the taxpayer shall not 
be entitled to any further amortization dedrction with respect to such emergency 
facility except in the case of a new election authorized by reason of the termina- 
tion of the emergency period by a proclamation of the President, or by reason of a 
certificate of the Secretary of War, or the Secretary of the Navy that the emer- 
gency facility is no longer necessary in the interest of national defense. 

If the President has proclaimed the ending of the emergency, or the Secretary 
of War or the Secretary of the Navy has certified to the Commissioner of Internal 
Revenue that, on a date specified in the certificate, the facility ceased to be 
necessary in the interest of national defense during the emergency and the date 
of such proclamation or the date specified in such certificate falls before the end 
of the 60-month period, the taxpaver may elect to terminate the amortization 
period as of the end of the month in which falls the date of the proclamation or 
the date specified in the certificate, whichever is the earlier, and to recompute 
the amortization deduction on the basis of such period in lieu of the 60-month 
period. The benefits of this election are accorded regardless of whether the 
taxpayer has in the past elected the amortization deduction with respect to the 
facilities involved and regardless of the fact that the taxpayer had previously 
elected to terminate the amortization deduction and use the depreciation deduc- 
tion provided by section 28(1), but in the latter case only if the date of the 
proclamation or the date specified in the certification occurs after the beginning 
of the month which the taxpayer had previously fixed for the taking of the deduc- 
tion allowed by section 28(1) in lieu of the amortization deduction. 

Subsection (h) of section 124 provides that, at the election of the taxpayer, the 
amortization deduction for any month in which certain payments received from 
the United States with respect to such facility are required to be included in 
gross income shall be the amount of such payments in lieu of the amortization 
deduction otherwise provided for such month. The payments referred to con- 
sist only of amounts certified by either the Secretary of War or the Secretary 
of the Navy as compensation to the taxpayer for the unamortized cost of the 
facility, made because a contract with the United States involving the use of the 
facility has been terminated or because the taxpayer had reasonable grounds to 
anticipate further contracts with the United States involving the use of the 
facility and such contracts were not made. 

The deduction for amortization in the amount of the payment described in 
subsection (h) is allowable only for the month in which such payment is in- 
cludible in income and shall be taken in lieu of the amortization deduction other- 
wise allowable in respect of such month. The deduction may not in any case 
exceed the adjusted basis of the emergency facility as of the end of such month, 
computed without regard to any amortization deduction for such month. 

If the taxpayer is taking depreciatiou rather than amortization in the month 
any such payment is includible in gross income, the depreciation deduction for 
such month is increased by the amount of such payment, but the total deduction 
for such month shall not exceed the adjusted basis of the emergency facility. 

Paragraph (4) of section 124(d) provides that if, bv reason of the President's 
proclamation, or the certificate of the Secretary of War, or the Secretary of the 
Navy, the taxpayer elects to have his amortization period terminated and the 
amortization deductions computed upon the basis of such commuted period, in 
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lieu of the 60-month period otherwise provided, all taxes for all taxable years, 
beginning with the taxable year in which the amortization period began, shall be 
recomputed to give eifect to the revised allowance for amortization. In any such 
ease any deficiency or overpayment of income or excess-profits taxes for anv 
taxable year resulting directly or indirectly from such revision shall be assessed 
and collected or refunded or credited, as the case may be, within the period of 
limitations properly applicable thereto. 

Subsection (d) (6) provides that if an adjustment of the tax liability for any 
taxable year to give effect to the revised amortization deduction is prevented ( I ) 
on the date of the certificate of the Secretary of War or the Secretary of theNavy 
or the date of the President's proclamation, whichever is the basis of the tax- 
payer's election under the subsection, or (2) within one year from such date, by 
any provision of law (other than section 8761 of the Internal Revenue Code and 
other than this section) or by any rule of law including the doctrine ot res 
judicata, an adjustment shall nevertheless be made if a claim for refund or credit 
is filed, or a notice of deficiency is mailed, as the cs. se may be, within one year 
from such date. If, at the time of filing such claim for refund or credit or the 
mailing of such notice of deficiency, as the case may be, an adjustment of the tax 
liability would be so prevented, the amount of the adjustment in this situation is 
limited to the increase or decrease in the tax previously determined for such tax- 
able year which results solely from the revision of the amortization deduction 
and the collateral effects of such revision. For the purpose of such recomputa- 
tion, the tax previously determined for any taxable year is to be ascertained in 
accordance with the method prescribed in section 8801(d) of the Internal Revenue 
Code. 

The amount of such adjustment is to be treated in the same manner as if it 
were a deficiency or an overpayment, as the case may be, for the taxable year. 
Subject to certain limitations hereinafter described, such amount may thus be 
assessed and collected under the law and regulations applicable to the assessment 
and collection of deficiencies, or may be refunded or credited under the law and 
regulations applicable to overpayments as the case may be. Such adjustment 
will bear interest and be subject to additions to the tax to the extent provided 
by the internal-revenue laws applicable to deficiencies and overpayments for 
the taxable year with respect to which the adjustment was made. The amount 
of such adjustment may not be diminished by any credit or set-off based upon 
any item, inclusion, deduction, credit, exemption, or gain or loss with respect to 
the year as to which the adjustment was made, other than one resulting from 
the revision of the amortization allowance. If the Commissioner has refunded 
the amoufnt of such adjustment, the amount so refunded may not subsequently 
be recovered in a suit for erroneous refund based upon any item, inclusion, 
deduction, credit, exemption, gain, or loss with respect to the year for which 
the adjustment fs made other than one resulting from the revision of the 
amortization allowance. If the Commissioner has assessed and collected the 
amount of the adjustment, no part thereof may be recovered by the taxpayer in 
any suit for refund based upon any item, inclusion, deduction, credit, exemptior. , 

ain or loss with respect to the vear for which the adjustment is made, other 
han one resulting from the revision of the amortization allowance. The 

amount of any such adjustment which is to be treated as an overpavment 
may be credited, under the applicable law and regulations thereunder, against 
any income, or excess-profits tax, or installment thereof, due from the taxpayer. 
Likewise, if the amount of the adjustment is to be treated as a deficiency, any 
overpayment by the taxpayer of income or excess-profits tax may be credited 
against the amount of such adjustment in accordance with the applicable law and 
regulations thereunder. 

Subsection (i) provides that an emergency facility may not be dcstrovecl, 
demolished, impaired, or substantially altered without the consent in writing 
of' the Secretary of War or the Secretary of the Navy. If such consent is not 

ven within 90 days after consent has been requested, the Secretary of War or 
e Secretary of the Navy is directed to purchase such facility at a price not to 
ceed the adjusted basis but not to be less than $1. In the event that the 

aciiity is so purchased and if it consists of buildings or fixtures not removable 
without substantially affecting the structure to which they are affixed, the tax- 
payer is given an option, before the facility is resold, to repurchase the facility 
at +e price which he was paid therefor. 

Subsection (j) provides that the special deduction for amortization of emer- 
ency facilities shall not be allowed in any case unless the taxpayer files with 
e Commissioner a sworn statement accepting the restrictions imposed under 

subsection (i) . 
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Subsection (k) imposes a penalty for the willful destruction, demolition, im- 
pairment, or substantial alteration of any emergency facGity without having first 
obtained the written consent of the Secretary of War or the Secretary of the 
Navy. Such penalty is imposed in an amount equal to the unadjusted basis of 
the facility in the hands of the taxpayer and is to be assessed, collected, and paid 
in the same manner as the tax imposed by the bill. 

Tin. E IV. 

SECTION 401. EARNINGS AND PROFITS OF CORPORATIONS. 

The purpose of this amendment is to clarify the law with respect to what 
constitutes earnings and profits of a corporation. This is important not only 
for the purpose of determining whether distributions are taxable dividends but 
also in determining equity invested capital for excess-profits-tax purposes. 

Section 401 of the bill inserts subsection (I) in section 115 of the Internal 
Revenue Code and correspondingly amends prior Revenue Acts. The rule, 
applied by the Treasury under existing law, is that while gains or losses which 
are not recognized by reason of the provisions of section 112 neither increase 
nor diminish the earnings or profits, the earnings or profits are increased or 
diminished by the entire amount of the recognized gain or loss, computed in 
accordance with the provisions of sections 111, 112, and 118. Together with the 
provisions of section 115(h) of the Internal Revenue Code, and the principles 
established in Com4iiis8ioner v. Sii4i4'oiiie (60 Fed. (2d), 981) and following 
decisions, the rule effectuates the provisions of section 112. While taxpayers 
generally have concurred in the rule applied by the Treasury, the Board of 
Tax Appeals and some of the courts have not agreed but have followed the 
theory that gain or loss, even though not recognized in computing net incoine, 
nevertheless affects earnings and profits. For example, on January 1, 1980, 
the X Corporation owned stock in the Y Corporation which it had acquired in 
1929 in a transaction wherein no gain or loss was recognized. The adjusted 
basis to the X Corporation of the property exchanged by it for the stock in 
the Y Corporation was $100. The fair market value of the stock in the Y 
Corporation received by the X Corporation was $1, 000. On April 9, 1980, the 
X Corporation declared a cash dividend of $900 and, except for the possible 
effect of the transaction in 1929, had no accumulated earnings or profits as of 
that date. Under the interpretation of the Board and some of the courts, the 
excess of the fair market value of the stock of the Y Corporation over the 
basis, $900, would represent earnings or profits, and the cash distribution would 
be a taxable dividend (Comm48sioaer v. F. J; Yoiiiig CorporiItiom, 108 Fed. (2d), 
187). Under the proposed legislation and Treasury practice, the $900 would 
not represent earnings or profits, and the cash distribution would not be a 
taxable dividend. The need for certainty, not only with respect to the determi- 
nation of when dividends are ta~able but also in the computation of the excess 
profits tax credit, makes it desirable to clarify existing law. 

Provision is made for cases in which the adjustment to the basis prescribed 
bv section 118 is different from the adjustment to such basis proper for the 
purpose of determining earnings or profits. Thus, section 118(b) (1) (B) re- 
quires adjustment for depletion, to the extent allowed (but not less than the 
amount allowable). Since the only depletion deductions to be considered in 
the computation of earnings or profits are those based on (1) the cost or 
other basis prescribed by section 118, if the depletable asset was acquired sub- 
sequeiit to February 28, 1918, or (2) the basis prescribed by section 118, or 
March 1, 1918, value, whichever is higher, if the depletable asset was acquired 
prior to March 1, 1918, the adjustment to the basis in such a case is of such 
depletion deductions, and not "depletion, to the extent allowed (but not less 
than the amount allowable). " 

Certain tax-free distributions when received have uniformly been treated by 
the Treasurv as not increasing the earnings or profits of the distributee for the 
period after February 28, 1918, of the distributee. Thus, distributions out of 
earnings or profits accumulated prior to March 1, 1918, or out of increase in 
value of property accrued prior to March 1, 1918, or otherwise than out of earn- 
ings or profits accumulated since 1918 or the earnings or profits of the taxable 
year, have, to the extent to which they do not e~ceed the adjusted basis of the 
stock in respect of which the distribution was made, been applied in reduction of 
the basis of such stock, with the result that earnings or profits are increased, upon 
the sale of such stock, by the entire amount of the recognized gain computed upon 
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the basis so reduced. Tax-free distributions in stock or in rights, whether not con- 
stituting income within the meaning of the sixteenth amendment or exempt to 
the distributee under section 115(f) of the Revenue Act of 1984 or a corresponding 
provision of a prior Revenue Act, and tax-free distributions of stock or securities 
in a corporation a party to a reorganization, have consistently been treated by the 
Treasury as not resulting upon receipt in an increase in earnings or profits, but as 
causing the basis of the stock in respect of which the distribution was made to be 
allocated between such stock and the stock securities received, with the result that 
earnings or profits are increased, upon the sale of such stock or propertv, by the 
entire amount of the recognized gain computed upon the basis so determined by 
allocation. In order that the confusion which occasioned the enactment of section 
214(a) of the Revenue Act of 1989 may not reappear in the computation of earnings 
or profits, sectiou 401 explicitly states the rules heretofore applied by the Treasury. 

It should be noted that the provisions of section 401 are applicable only in deter- 
mining the earnings or profits for periods beginning after February 2s, 1913. In 
the case of a corporation organized before March 1, 1918, its entire accumulated 
earnings or profits a» of any date after February 28, 1918, consists of its earnings or 
profits accumulated after February 28, 1918, its earnings or profits accumulated 
prior to %larch 1, 1918, and its increase in value of property accrued prior to 1larch 
1, 1918, which has been after February 28, 1918, realized by a sale, or has other- 
wise been brought into account in computing its earnings or profits accumulated 
after February 28, 1918. iVith respect to earnings or profits accumulated after 
February 28, 1918, section 401 does not purport to prescribe rules for anything 
other than certain exceptional cases, namely, the nonrecognition provisions of 
section 112, use of value as of 1larch 1, 1918, as the basis for determining gain or 
loss, and depreciation and depletion, and tax-free distributions which either are 
applied in reduction of the basis or cause the basis to be allocated. 

AVhile prescribing rules for certain ca. es (which apply not only in determining 
earnings or profits for periods beginning after February 28, 1918, but also, to the 
extent to which»uch earnings are a factor, in determining the entire accumulated 
earnings or profits of a corporation), section 401 contemplates that consistently 
with these rules the computation shall be made conformably to the best accounting 
practice. 

SmpLs~siw S. 

Tax of shareholders of personal service corporations. — Section 402 of the hill 
amends the Internal Revenue Code by inserting after section 878 a new sup- 
plement, designated Supplement S and made up of sections 891 to 896, inclusive. 

Supplement S is applicable to the shareholders of a personal service cor- 
poration which has elected to be exempt from the excess-profits tax imposed 
under Subchapter E anti prescribes rules for the determination and taxation 
of the undistributed income of such corporations to shareholders. 

The undistributed net income of a personal service corporation for a taxable 
vear in which such corporation is exempt from the excess-profits tax is includ- 
ible in the gross income of such as its shareholders as were shareholder» on the 
last dav of the taxable vear of the corporation. The amount to be included in the 
gross income of the shareholders is termed the "undistributed Supplement S 
net incorue" which is defined in»ection 892 to mean the "Supplement S net 
income" minus the dividends paid during the taxable vcar. For the purpose 
of determining the amount of dividends paid during the taxable year, the pro- 
visions of subsections (d), (e), (f), (g), (h), and (i) of section 27 are made 
applicable. 

The ". Supplement S net income" is the net income of the personal service 
corporation, as defined in section 21 of the Internal Revenue Code, with the 
following adjustments: 

(1) An additional deduction is allowed in the amount of the income tax 
under Chapter 1 payable for such year; and 

(2) The limitation on the deduction allo~ed for gifts or contributions to 
charitable, etc. , organizations is raised from o per cent to 15 per cent of the 
net income computed without the benefit of such deduction. 

Section 894 provides that each shareholder of the corporation who was a 
shareholder on the last day of the ta~able vear of the corporation shall include 
in his return, for the taxable year in which or with which the taxable year 
of the corporation ends, his pro rata share of the undistributed Supplement S 
net income of the corporation. The amount to be included is the amount the 
shareholder would have received as a dividend if on such last day there had 



Misc. ] 528 

been distributed by the corporation, and received by the shareholders, an amount 
equal to the undistributed Supplement S net income of the corporation for 
its taxable year. 

For the purposes of the tax imposed by sections 11, 18, 14, 201, 204, 207, or 
862, each shareholder required to include in gross income his proportionate 
share of the income of a personal service corporation is allowed to credit 
against net income his proportionate share of the interest specified in section 
25(a) (1) or (2) which is included in the gross income oi' the corporation. 
Section 25(a) (1) and (2) relates to interest on obligations of the United 
States and instrumentalities of the United States. 

Section 394(d) provides that the amount of the undistributed Supplement S 
net income of a personal service corporation which is required to be included as 
a dividend in the gross income of the shareholders shall for income and excess- 
profits tax purposes be considered as paid-in surplus or as a contribution to the 
capital of the corporation. The accumulated earnings and profits of the cor- 
poration as of the close of such taxable year shall be reduced by a corresponding 
amoun't. 

Under section 894(e), the amount of the undistributed Supplement S net income 
of a personal service corporation which is required to be included in the gross 
income of the shareholder shall, for the purpose of adjusting the basis of the stock 
owned by him on the last day of the corporation's taxable year, be treated as 
having been reinvested by the shareholder as a contribution to the capital of the 
corporation. This provision is applicable only to the extent of the amount of 
the Supplement S net income of the corporation included in the shareholder's 
gross income subject to any adjustment to such amount which may be made ln 
the determination of the shareholder's tax liability at any time before the 
expiration of seven years after the date prescribed by law for filing a return. 

Section 895 includes in the taxable income of nonresident alien individuals 
and foreign corporations their distributive shares of the undistributed 
Supplement S net income of a personal service corporation. 

Section 896 requires a personal service corporation which is exempt from 
excess-profits tax to pav to the collector an amount equal to an amount which 
it would have been required to withhold under section 148(b) or 144 if the 
constructive dividend had been an actual dividend. 

Section 275(d) of the Internal Revenue Code, as amended by section 403 of 
the bill, provides that in the case of failure to include in gross income the amount 
'of Supplement S net income properly includible therein the tax may be assessed 
or a proceeding in court for the collecting of such tax may be begun without 
assessment at any time within seven years after the return was filed. 

1940-43-10469 

THE SECOND REVENUE BILL OF 1940. 

[Senate Report No. 2114, Seventy-sixth Congress, Third Session. ] 

[September 11 (legislative day, August 5), 1940. ] 
Mr. Harrison, from the Committee on Finance, submitted the following 

report [to accompany H. R. 10413]: 
The Committee on Finance, to whom was referred the bill (H. R. 10418) to 

provide revenue, and for other purposes, having had the same under considera- 
tion, report favorably thereon, with certain amendments, and, as amended, 
recommend that the bill do pass. 

ESTiMATES OF REVENUE. 

The amendments recommended by your committee increase substantially the 
estimated yield of revenue from the bill, as compared with the Treasury esti- 
mates under the House bill of a gross yield of $805, 000, 000 for the calendar year 
1940 and a net yield of $260, 000, 000. 

There are two estimates of yield under your committee bill, one by the Treas- 
ury showing a net yield of $805, 000, 000 for the calendar year 1940, and the 
other by the staff of the Joint Committee on Internal Revenue Taxation, show 
ing a net yield for that year of $482, 500, 000. That the estimates of the staff 
of the Joint Committee are conservative is evidenced by the fact that the staff 
computed the excess-profits tax on estimated earnings for the calendar year 
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1940 of 27 corporations representing a cross section of industrial and mrr«:&n- 
tile establishments and that computation disclosed an excess-profits tax liability 
of 8102, 000, 000. 

The estimates furnished the committee are as follows: 

Treasury. Joint Com- 
mittee staff. 

1940: 
From normal tax 
From excess- profits 

Gross revenue 
Net revenue 

1941: 
From normal tax 
From excess-profits 

Gross revenue 

$240, 000, 000 
115, 000, 000 

355, 000, 000 
305, 000, 000 

$232, 500, 000 
250, 000, 000 

48'2, 500, 000 
432 500, 000 

282, 500, 000 
600, 000, 000 

882, 500, 000 

& No estimate. 

In the opinion of your committee, the changes in the bill to provide this addi- 
tional revenue are justified by current fiscal requirements and will accomplish 
the equitable distribution of an additional tax burden well within the power 
of corporate enterprise to sustain in a period of vast governmental expenditure 
for national defense. 

xfE. tSURE OF EXCESS PROFITS. 

The bill as passed by the House combined two fundamental methods of meas- 
uring excess profits: (1) A comyarison of the average earnings of a corpora- 
tion with its earnings for the taxable year; (2) a comparison of the ratio of 
earnings to invested capital during the base period with such ratio for the 
taxable year. These methods of measurement were alternative but only cor- 
porations which were in existence for the entire base period (the years 1980 
to 1989, inclusive) were allowed to elect. Corporations not in existciicc for this 
required period, except in the ease of certain tax-free exchanges and reorgani- 
zations, were compelled to use the invested capital method of measuring their 
excess profits. 

In order to afford relief to sniall corporations, the House bill contained three 
factors relating to the computation of the invested capital credit, varying with 
the size of the corporation: 

(1) A tax-free return of 7 per cent was allowed upon the first $500, 000 of the 
invested capital, while the minimum tax-free return on capital in excess of 
$500, 000 was limited to 5 per cent. 

(2) A minimum tax-free return upon new capital was allowed at 10 per cent 
upon that portion of the uew capital which did not cause the invested c;ipital 
to exceed 8500, 000 and 8 per cent upon new capital in excess of that figure. 

(8) Varying percentages (100, 00%, and gird&) of borrowed capital were per- 
mitted to be included in invested capital depending upon the size of the equity 
invested capital. 

These variable factors, while they did afford substantial relief to small cor- 
porations, were the cause of considerable complexity which your committee do 
not consider necessary in obtaining the desired result. It is felt that substan- 
tially the same result is achieved by replacing the varying percentages of mini- 
mum tax-free return for both old and new capital by the flat rate of 8 per cent, 
and the varying percentages of borrowed capital allowed to be included in in- 
vested capital, by a fiat 50 per cent„regardless of the size of the corporatit&n, 
and by raising the specific exemption, applicable to all corporations, from $5, 000 
to $10, 000. 

Another feature of. the House bill, which required a number of pages of highly 
technical and complicated language, was that providing for the computation of 
the excess-yrofits credit by the invested-capital method. Under these provisions 
it was necessary for the taxpayer to determine both its invested capital for ea«h 
of the years of the base period and its excess-profits net income for each of 
such years. This requirement, with respect to the years in the base period, has 
been eliminated. Taxpayers using the invested-capital method under the bill 
reported by your committee need only determine their invested capital for the 
taxable year and upon that they are allowed a tax-free return of 8 per cent. 
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SUMMARY OF PRINCIPAL CHANGES. 

I. INcREAsE IN NORMAL CCRPCRATE INcoME TAx. 

The House bill required corporations using the average-earnings method of 
computing the excess-profits credit to pay as a part of their excess-profits tax 
an amount equal to 4h per cent on the normal tax net income. Your com- 
mittee substituted for this provision a general increase of 81'n per cent in the 
normal tax payable by all corporations regardless of their liability for excess- 
profits tax, 

The following table shows the normal corporate income-tax rate under existing 
law, the additional normal tax rate under the committee bill, and the total rate: 

Rate under existing lsvr. 

Corporate net incomes. 
Permanent 

rate. 

Temporary 
additional 

rate (defense 
tax). 

Additional 
rate under 
tbe corn- mai tsx 

mittee bill. 

Not over $25, 000: 
Up to $5, 000 
$5, 000 to $20, 000 
$20, 000 to $25, 000 
Over $25, 000 

Per cent. 
13. 50 
15. 00 
17. 00 
19. 00 

Per cent. 
1. 35 
l. 50 
1. 70 
1. 90 

Per cent. 
3. 1 
3. 1 
3. 1 
3. 1 

Per cent. 
17. 95 
19. 50 
21. 30 
24. 00 

II. EXCESS-PROFITS TAX. 

In order that the features of the excess-profits tax as contained in the com- 
mittee bill may be readily compared with similar provisions in the House bill, 
the discussion in this report follows the arrangement used in the report of the 
Committee on Ways and Means. 

1. TAXABLE YEARS. 

As under the House bill, the tax imposed by the committee bill is applicable 
to all taxable years beginning after December 81, 1989. 

2. CORPORATIONS TAXABLE, 

Under the House bill, corporations with excess-profits net incomes of not more 
than the specific exemption were not subjected to tax and were not required 
to fiic excess-profits tax returns. Your committee, having increased the specific 
exemption, correspondingly modified the requirement for the filing of returns. 
Increasing the spf &ific exemption to $10, 000 has the effect of limiting the applica- 
tion of the excess-profits tax to less than 46, 000 corporations, since of the almost 
600, 000 active corporations in the United States, only about 46, 000 have normal- 
tax net incomes exceeding $10, 000. 

It will be noted that the Ways and Means Committee amendments adopted 
by the House after the bill was reported, and therefore not mentioned in the 
Ways and Means Committee report, added to the exempt category two classes 
of corporations, namely: 

(1) Domestic corporations with incomes largely derived from sources outside 
of the United States, and 

(2) Certain air-mail carriers. 

3. BASE PERIOD. 

The base period under the House bill, the years 1986 to 1989, inclusive, is 
retained for the purposes of the income method of computing the excess-profits 
credit. Under the committee bill, however, the invested capital method of com- 
puting the credit requires no reference to the invested capital or income of the 
base period. Those foreign corporations, further, which under the House bill 
were confined to the use of the income credit are, under your committee bill, 
permitted to use the income or the invested capital credit. 
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4. ~SURE OF EXCESS PROFITS. 

Corptrrations Ickich matt elect. — Under the House bill the pririlege of electing 
the average earnings in the base period as the standard of measurement of excess 
profits was restricted to corporations actuallv or constructively in existence dur- 
ing the entire base period. Your conunittee bill also extends this privilege to 
corporations in existence during any part of the base period. Such a corpora- 
tion is deemed to hare had, in that portion of the base period when it was not 
in existence, earnings equal in amount to 8 per cent of its inve ted capital at the 
beginning of its first taxable vear in 1940. 

The provisions of the House bill extending the privilege of election of the 
average earnings method of computing the excess-profits tax to COI~orations not 
in existence during the base period but considered to have been so in existence 
by reason of having acquired, or having resulted from the coalescing of, other 
corporations, have not been Inaterially changed. 

The election privilege has also been extended to foreign corporations engaged 
in trade or business within the United States at some time during each of the 
years in the base period. 

The House bill prorided two methods of computing the excess-profits credit, 
the use of either of which was at the election of the taxpayer as above-outlined. 
The committee bill continues this principle with the changes described under 
the following heading: 

6. COXIPIITBTION OF THE EXCESS-PBOFITS CBEDIT. 

first method — Based on income. — Under the bfil reported by vour committee, 
corporations in existence during auy part of the base period may use this 
method and for that purpose are allowed, for the part of the base period during 
which they were not in existence, a hypothetical income equal to 8 per cent of 
their invested capital at the beginning of their first taxable year in 1940. 

Second method — Based on incested capitaL — Under the House bill the credit 
allowed under this method was that percentage of the invested capital for the 
taxable year which the average earnings during the base period frere of the 
average invested capital in that period. The base period percentage so deter- 
mined, however, was confined within fixed limits; namely, a minimum of 5 per 
cent and a maximum of 10 per cent, except that on the first $500, 000 of invested 
capital the minimum was 7 per cent. In addition, the House bill provided a 10 
per cent tax-free return on new capital to the extent that it would not cause the 
inrested capital to exceed $500, 000, and 8 per cent on new capital in excess of 
that figure. In the opinion of your committee, the allowance of a flat credit of 
8 per cent of the invested capital for the taxable year, in lieu of these varying 
percentages, and the elimination of computations of base period invested capital 
and earnings remove complexities of language and obviate dMiculties of admin- 
istration which appear incommensurate with the revenue involved as well as 
with the benefits sought to be obtained for the taxyayer. 

6. EXCESS-PBOFI'IS BET IECO5fE. 

To the adjustments provided in the House bill for the purpose of determining 
excess profits net income, your committee has added the foilowhIg: 

(1) I. niusured losses resulting from the demolition, abandonment, or loss of 
useful value of propertv. This adjustment ayplies only to rears in the base 
period and the eifect of it is to increase net income by the amount then allowed 
as a deduction from gross income. 

(2) Losses and ~enses resulting from the retirement or discharge bv the 
taxpayer certam indebtedness outstanding for more than 18 months. This 
adjustment is applicable with respect to both the base period and taxable vears 
thereafter, whichever method of computing the excess-profits credit is used. and 
has the eiYect of restoring these losses and expenses to net income. 

(8) Refunds of processing taxes, including interest thereon. This adjustment 
applies to the taxable years after the base period, whichever method of com- 
putIng the excess-profits credit is used, and reduces gro . income bv the amount 
of such refunds and interest. 

(4) Interest on tax-exempt securities. Interest on Federal securities subject 
to excess-profits tax is included in gross income and such securities are treated 
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as admissible assets. If the taxpayer elects to treat other tax-exempt securities 
as admissible assets, he must include the interest therefrom in his gross income. 
This adjustment is applicable only to taxable years after the base period and 
to cases where the excess-profits credit is computed under the invested capital 
method. 

(5) Unusual and nonrecurring claims, judgments, awards, and decrees. Un- 
usual or abnormal amounts paid out because of claims, judgments, awards, and 
decrees are not deducted from the gross income of years in the base period. 

7. SPECIFIC EXEMPTION. 

The specific exemption of $5, 000 provided in the House bill has been increased 
to $10, 000. It is the opinion of your committee that the allowance of this 
increased exemption and the uniform 8 per cent credit are adequate compensa- 
tion for the discontinuance of the preferential treatment applied to the first 
$500, 000 of invested capital under the House bill. 

8. RATES OF TAX. 

Amount of excess profits 
First $20, 000 
Next $80, 000 
Next $50, 000 
Next $150, 000 
Next $250, 000 
Over $500, 000 

Under the House bill, the excess-profits tax included as a part an amount 
equal to 41fID per cent of the normal-tax net income in the case of corporations 
electing to use the average-earnings method of computing their excess-profits 
credit. This penalty tax has been eliminated by your committee. The 81$o per 
cent increase in the normal corporate income-tax rate, adopted by your com- 
mittee, applies to corporations generally regardless of the method employed in 
computing the excess-profits credit. 

In addition, your committee has removed the 5 per cent differential in the 
graduated excess-profits tax rate schedule which favored corporations electing 
to compute their excess-profits credit on the invested-capital method. 

The bill reported by your committee contains one such schedule, which is the 
higher of the two provided in the House bill. This schedule is as follows: 

Rute of tun, 
per cent. 

25 
80 
85 
40 
45 
50 

9. INVESTED CAPITAL, 

Your committee has made no change in the determination of equity invested 
capital except to clarify the provisions which were designed to avoid any over- 
statement of invested capital as the result of duplicatin amounts in the items 
of earnings and profits and property paid in. Such a duplication might other- 
wise arise in the computation of invested capital in cases of reorganization and 
other tax-free exchanges. 

With respect to the portion of borrowed capital which is includible in invested 
capital your committee has provided a fiat 50 per cent in lieu of the graduated 
percentages of 100, 66u/q, and 88tfe, provided in the House bill 

10. ADMISSIBI. E AND INADMISSIBLE ASSETS. 

Under the House bill all State and local securities, obligations of corporate 
agencies of the United States, and obligations of the United States or its pos- 
sessions were "inadmissible assets. " The committee bill provides that such 
assets which, under their terms, are not exempt from excess-profits tax shall 
be classed as "adtnissible assets. " With respect to such securities which are 
exempt from excess-profits tax, the taxpayer may, if he so elects, treat them as 
"admissible assets, " in which case the interest thereon is included in gross 
income. 

11. PERSONAL SERVICE CORPORATIONS. 

No change is made by your committee in the provisions of the House bill 
relating to personal service corporations. 
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12. FOREIGN CORPORATIONS. 

Your committee has extended to f'oreign corporations engaged in trade or busi- 
ness within the United States at some time in all the years in the base period 
the same right of election of the method of computing excess-profits credit as is 
allowed domestic corporations. 

13. CREDIT FOR FOREIGN TAXES. 

No change has been made in the allowance of the credit for foreign taxes 
provided in the House bill. 

14. EXCESS PROFITS CREDIT IN CONNECTION WITH CERTAIN EXCIIANGKS. 

First method — Based on income. — The privileges allowed under the House bill 
to corporations resulting from statutory mergers or consolidations are extended 
in your committee bill to similar reorganizations in States in which mergers or 
consolidations are not defined by statute. 

Second method — Based on invested capital. — Your committee has replaced the 
varying percentages of tax-free return allowed with respect to the first $500, 000 
of invested capital in the House bill by a fiat 8 per cent. In addition, it has 
substituted a fiat 50 per cent allowance of borrowed capital to be included in 
invested capital in lieu of the graduated percentages of 100, 66z/3, and 33/3, 
provided in the House bill. V bile these preferential methods of treatment for 
small corporations were in the bill it was necessary to guard against the serious 
loophole open to large corporations which, by splitting up into smaller entities, 
could obtain undue advantages aud accomplish substantial tax avoidance. The 
action of your committee has removed the necessity for m&any of the extremely 
technical and complicated provisions of Supplement B. 

15. SPECIAL RELIEF PROVISIONS. 

The House bill contained a number of special relief provisions, generally in 
the form of adjustments in arriving at the excess-profits net income. To these, 
vour committee has added further adjustments to take care of some unusual 
cases of hardship. These further adjustments are described in the discussion 
of excess-profits net income. 

In addition, your committee has provided a relief provision of much wider 
and more general application. This provision allows relief in the taxable period 
where abnormalities in income occur because of amounts of income (a) arising 
out of claims and judgments; (b) resulting on long-te&m contracts; (c) result- 
ing from long-term exploration, discovery, prospecting, research, or development 
of property, patents, or processes; (d) falling into one taxable year rather than 
another because of a change in accounting periods or methods; or (e) arising 
upon the termination of a lease from improvements on the leased property. 

To be entitled to relief in such cases, the type of income must be abnormal in 
the case of the particular taxpayer, in the light of its business, or if of a type 
normally received by it, must be grossly disproportionate to its income of the 
same class in the four preceding taxable years. 

Where, with respect to anv pariicul;&r item of income the taxpayer is entitled 
to relief under this provision, such item of income will be allocated to the years 
in which it is properly attributable and the taxpayer's income for the taxable 
vear in which such item would otherwise fall is correspondingly reduced. 

In addition, taxpayers, 80 per cent or more of whose gross income is derived 
from processing, canning, or otherwise p&. eparing for market any seasonal fruit 
or vegetable or any fish or other marine life, are allowed to carry over for two 
years the unused excess-profits credit for any taxable year subject to the excess- 
profits tax. 

I B. CONSOLIDATED RKTUSN. 

Your committee has provided that an affiliated group of corporations may file 

K consolidated return in lieu of separate returns. This privilege is conslitioned 

upon the consent bv each of the corporations of the group to the regulations 
prescribed by the Commissioner with respect to such returns. When a consoli- 

dated return is filed, only one specific exemption of $10, 000 is allowed. 
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III. SUSPENSION OF THE VINSON-TBAMMELL ACT. 

Under the House bill the provisions of' the Vinson-Trammell Act were sus- 
pended so far as applicable to contracts entered into or completed in any ta~able 
year subject to the excess-profits tax. 

Your committee extends such suspension to contracts entered into but not 
completed before the date of the beginning of the taxpayer's first excess-profits 
tax taxable year beginning in 1940. 

IV. AMORTIEATION OF EMERGENCY FACTLITIES. 

Your committee extended the amortization deduction benefits to certified con- 
struction after January l, 1940, in place of July 10, 19&40, as provided in the 
House bill. 

In addition, subsections (i), (j), and (k) of section 201 of the House bill 
(section 801 of the committee bill) have been eliminated. In lieu thereof, your 
committee has inserted a new subsection (i) providing that if a taxpayer has 
been or will be substantially reimbursed by the Government for all or a part 
of the cost of any emergency facility pursuant to'a Government contract relative 
to such facility or for the purchase of supplies, or otherwise, the taxpayer vill 
not be allowed amortization with respect to such facility unless the Advisory 
Commission to the Council for National Defense and either the Secretary of War 
or the Secretary of the Navy certify that the contract contains provisions ade- 
quately protecting the public interest with reference to the use and disposition 
of the facility. 

The methods of procuring new defense facilities were described before your 
committee by a member of the Advisory Commission to the Council of National 
Defense in the hearings before your committee as follows: 

REcoAIMENDED METHODs oF PROOURING NEw FAcILITIEs. 

PLAN I. PRIVATE OWNERSHIP WITH No GOVERNXIENT INTEREST. 

Purpose: When manufacturer desires to own the facilities at all times and does 
not include in the product price an abnormal amount for depreciation or amor- 
tizati on. 

Financing: Private, including Reconstruction Finance Corporation loans. 
Title: Vested in manufacturer. 
Methods &&f operation: By manufacturer in the normal way. 
Reimbursemeni: None other than by way of normal depreciation. 
Am«rtization: Certified for tax purposes as needed for national defense. 
Termination: No protection for contractor. 
P&ovision for subsequent use by manufacturer: Continued use by the con- 

tractor. 
PLAN II. PRIVATE OWNERSHIP WITH GOVERNXIENT INTEREST. 

Purpose: For plants in which the manufacturer desires to preserve a future 
interest. 

Financing: Private, including Reconstruction Finance Corporation loan. 
Title: Vested in the manufacturer. 
Method of operation: By manufacturer. 
Reimbursement: Cost to be repaid to manufacturer in flve equal annual in- 

stalln&ents. payments to be subject to acceleration if supply contracts run out. 
Amortization: Certifie for tax purposes as required for national defense. 
Termination: At end of 5-year period, or earlier termination of the emergency, 

the manufacturer may continue to use the facilities if he pays to the Government 
the then fair value thereof as determined by arbitrators; otherwise contractor 
transfers title to the new facilities to the Government. 

provision for subsequent use by manufacturer: No right to use unless payment 
made as set forth under heading "Termination" above. 

PLAN III. GOVERNMENT OWNERSHIP. 

Purpose: For plant in which Government desires to have permanent interest 
or in which the manufacturer has no future interest. 

Financing: Government funds, either Reconstruction Finance Corpoxatfon, 
Defense Corporation, Army or Navy. 
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Title: Vested in the Government. 
Method of operation: Leased to the manufacturer. 
Reimbursemeat: Not applicable (Government owned). 
Amortization for tax purposes: Not applicable (Government owned). 
Terminn. tion: Government will take over facihties whenever les. se terminates. 
Provis'on for subsequent use by manufacturer: Noae. 

DESIGN OF FACILITIES AND SUPERVISION OF THEIR CONSTRUCTION. 

To insure proper facilities for the work and expedite placing such facilities in 
production, the manufacture should supervise their design and construction, 
even in case ylan III is followed. In connection with plans II and III, the Gov- 
ernment departments concerned should review the building plans and the cost 
estimates to determine whether the facilities proposed and the cost of the same 
are reasonable for the purpose prior to any commitments. 

COMBINATION OF PLANS. 

Machinery, for instance, may be Government furnished by plan III, while the 
plant may be provided by plans I or II should this be desired. 

The variations in these methods used by the Government in dealing with 
producers of articles necessary for the national defense demonstrate the inad- 
visability of attempting to cover all of these cases with a rigidly uniform statu- 
tory rule. 

DETAILED EXPLANATION OF THE CHANGES IN THE HOUSE BILL, 

TITLE I. CoRPORLATIoN INcoME TAx. 

Title I of the committee amendinent consists of one section increasing by 3hr 
per cent the ordinary taxes imposed by Chapter I of the Internal Revenue Code 
upon corporations. Such increase applies to the entire rate schedule contained 
in sections 13 and 14. This provision is new and was not contained in the House 
bill. Section 710 of the excess-profits tax as passed by the House did, however, 
provide as a yart of the excess-profits tax in the case of corporations which 
elected to compute their excess-profits credit on the average-earnings plan for the 
payment of an additional amount equal to 4* per cent of the normal tax net 
income. As indicated below, your committee recommends that such provision be 
eliminated. 

Ilnder the proposed amendment the permanent general corporate tax rate will 
be 22iie per cent. It is provided, however, that in computiag the 10 per cent 
increase in tax imposed by section 15 of the Internal Revenue Code, added to such 
Code by section 201 of the Revenue Act of 1940, the corporate tax prior to the 
8* per cent increase proposed by the bill is to be used as the basis for such 
computation. Thus, the general effective rate applicable to corporations so long 
as the defense-tax provisions of section 15 are in force will be 24 per cent, com- 
puted as follows: 

Per cent, 
Tax under permanent provisions 226. 
plus 10 per cent of 19 per cent (the rate applicable under the permanent 

provisions prior to their amendment by the bill) 

Total 

TITLE II. ExcEss-PRQFITs TAx. 

SECTION 710. IMPOSITION OF TAX. 

I)ader the House bill the excess-profits tax imposed upon corporations which 
elected to compute their excess-Profits credit on the average-earnings method 
consisted of 4h per cent of the corporation's normal-tax net income plus a 
graduated tax of from 25 to 50 per cent of the corporation's adjusted excess- 
profits net income. The excess-Profits tax imposed upon corporations which 
elected to compute their excess-profits credit on the income and invested capital 
method consisted solely of a graduated tax of from 20 to 45 per cent of the cor 
poration's adjusted excess-Profits aet income. In the case of aay corporations 
which had been through certain tyPes of tax-free exchanges, it was provided that 
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adjustments were to be made in the dollar amounts constituting the dividing lines 
betiveen the various brackets on the basis of the relationship of the taxpayer's 
pr& ferential rate amount to $500, 000. The House bill defines the term "adjusted 
ex& ess-prolits iiet income, " which constituted the Ineasure of the graduated tax, 
as the excess-pi ofits net income less a specific exemption of $5, 000 and the amount 
of the taxpayer's excess-profits credit for the taxable year. 

In the bill as reported by your committee the additional 4* per cent of the 
normal tax net income of corporations electing the excess-profits tax based on 
ax&rage earnings has been eliminated; The graduated rate schedule applicable 
under the House bill to such corporations has been made applicable to all cor- 
porations w(ie(her computing their excess-profits credit on the average-earnings 
method or on the inv&sted-capital method. The excess-profits tax of any cor- 
poration, therefore, is based on the folio&ring rate schedule: 

Rate of taz, 
Amount of adjusted excess-profits nct income: tier &. e«t. 

First $20, 000 25 
iNext $80, 000 80 
Next $50, 000 85 
Next $150, 000 40 
Next $250, 000 45 
Over $500, 000 50 

The adjustments made to the dollar amounts in the above rate schedule in 
the House bill, on account of certain tax-free ex&hanges, are retained, except 
that the term "preferential rate amount" has been changed to "highest bracket 
aniount. " The computation of the highest bracl-et amount is contained in sec- 
tion 752 and is substantially the same as the computation of the preferential rate 
aniount contained in section 759 of the House bill. Such adjustment is neces- 
sary to prevent corporations from obtaining undue advantage by breaking up 
into several smaller corporations by means of tax-free transactions. 

The definition of adjusted excess-profits net income contained in the House 
bill is retaiucd except that the specific exemption de&luct ble in computing such 
adjusted excess-profits net income is increased from 85, 000 to $10, 000. 

SECTION 111. EXCESS-PBOPITS NET INCOIIE. 

Under the House bill the excess-profits net income was the normal-tax net 
income with certain adjustments. If the excess-profits credit was computed on 
the average-earnings plan, the normal-tax net income was adjusted by the ex- 
clusion of gain or loss from the sale or exchange of capital assets (whether 
depreciable or nondepreciable) held for more than 18 months, the deduction of 
the normal corporate income tax, and the exclusion of income arising from the 
retirement or discharge of the taxpayer's own indebtedness. 

If the excess-profits credit was computed on the invested-capital plan, the 
normal-tax net income was further adjusted by increasing the credit for divi- 
dends received to 100 per cent and making it applicable to dividends on the 
sto&k of all corporations, whether domestic or foreign, except dividends (actual 
or constructive) on stock of foreign personal holding companies; and by reducing 
the ded&iction for interest paid or accrued by an amount which was the same 
percentage of the interest on borrowed capital as the borrowed invested capital 
was of the total borrowed capital. 

The above adjustments applied whether the computation was made for the 
base period or the taxable year. Relative to the base period the normal-tax net 
income (or its equivalent) was to be further adjusted by disallowing certain 
casualty losses and certain &1& ductions on account of repayments of Agricultural 
Adjustment Act taxes to vendees. 

Under the bill, as reported by your committee, the adjustments to normal-tax 
net income in computing the excess profits net income which were provided in 
the House bill tire retained, but certain changes have been made therein and 
certain ad&)itious made thereto, as follows: 

(1) The treatment of gains and losses on depreciable assets held for more 
than 18 months as long-term capital gains and losses has been eliminated. In 
lieu thereof a provision has been inserted providing that only the excess of gains 
arising from the sale or exchange of such assets over any losses arising from the 
sale or exchange of such assets shall be excluded from the computation. The 
effect of this provision is to allow losses from the sale or exchange of depreciable 
assets held for more than 18 months to be deducted from ordinary income to the 
extent such losses exceed the gains from similar transactions. 
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(2) Th& adju»ti»ent on account of 11&«ome derived from the retirem&nt or dis- 
ciuirge of ion&1», e&c. , has been rewritten to make certain that amoun&s which 
would be otherwise iuchidible upuu such retirement or dis«h:irge on accouiit of 
aiiv preminin received upon issuance sha'yf be left out &&f the computation, and 
that the adiustinent shall apply althou li 'the indebtedness retir&d or discharged 
is indebtedness which has bee&i assumed by the taxi&ay& r ai. d, althou h it is 
evideu«e&l, so far as the taxpayer is concerned, only by a «&utract with tlie 
person whose liabilities have been assumed. 

(8) A new adjustnient has been added, applicable whether the excess-profits 
credit is computed umier the iucomc or iiive»teil capital plan and to tax;&bio 
years in the base period as well as to taxable years uiider the & xcess-profits tax, 
requiring th:it any deductions otherwise allowable on account of the retirement 
or discharge of indebtedness shall be disallowed if the taxpayer's obligation has 
been outstanding for more than 18 months. The amounts so to be disi&llowed 
include the deduction otherwise allowable under section 28(a) for expenses paid 
or iucurred in connection with such retirement or discharge (inchuiing &iny 
piemium paid upon auy sn&h retirement or dischaige), the deduction for losses 
stherwise allowable in such connection, and the deduction other&vi»«:&lfowable 
ou accouut of the issuance of the bouds or other evidence of indebtedness at a 
discount. 

(4) A new adjustment has been added applicable only to taxable yeai s under 
the excess-prohts tax requiriug the exclusion of income attributable to refuuds 
of Agricultural Adjustment Act taxes and interest upon su«h refunds. 

(;&) The adjustment applicable to the invested capital method on account of 
interest has been siuiplifiied on account of the substitution of a flat 50 p&. . r &ent 
rule for the inclusion of borrowed capital in invested capital in lieu of the vary- 
ing percentages contained in the House bill. 

(6) It is provided that, if the excess-profits credit is computed under the in- 
vested capital plan, the normal-tax net iucomc shall be increased by an amount 
equal to the interest on Federal obligations not specifically exempted from exccss- 
profits taxes and in addition thereto, the interest on all other Federal, State, or 
local obligations, if the taxpayer elects, under section 720(d), to treat all such 
other obligations as admissible assets for the taxable year. 

(7) The adjustment on account of casualty losses has been expanded so as to 
ex&. lude from the computation of excess-profits net income for taxable years in 
the base period, losses arising from the demolition, abandonment, and loss of 
useful value of property. 

(8) The adjustment on account of repayment of Agricultural Adjustment Act 
taxes to vendees has been rewritten to remedy certain technical defects contained 
in the House:bill. 

('0) An additional adjustment is provided, applicable only to taxable years 
in the base period, to the effect that deductions attributable to any claim, award, 
judgment, or decree against the taxpayer, or interest thereon, will not be re- 
quired to be taken into account if, in the light of the taxpayer's business, it is 
abnormal for the taxpayer to incur a liability of such char&&«ter or, if the tax- 
paver normally incurs liabilities of such character, the amount of the particular 
liabilities of such character in the taxable year is grossly disproportionate to the 
average amount of liabilities of such' character in each of the four previous 
taxable years. 

The House provision applying section 117 of the Internal Revenue Code (rela- 
tive to capital gains and losses) to taxable years in the base period has been 
retahied. Certain changes have been made therein in view of the revised treat- 
ment above des& ribed in the case of depreciable assets. In addition, section 28 
(g) and (k) of the Internal Reveuue Code have been made applicable to taxable 
years i» the base period, in order that long-tei m losses due to securities (stocks 
and bonds) having become worthless shall be disallowed in &oniputiug excess 
profits net income for taxable years in which such losses were uot treated as 
capital losses under the income-tax law applicable to such years. 

SECTION 112. ALLOWANCE OF EXCESS-PROFITS CREDIT. 

Do»&ektic corporatio»R. — Under the House bill a domestic corporation was per-' 

mitted to choose between the income credit and the invested capital credit only 
if it had been in existence during the entire 48 months prior to the beginning 
of its first taxable year which began in 1940. All other domestic corporations 
were required to compute their excess-profits credit on the invested-capital plan. 

20021 7' — 41 — Sc 
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Under the bill as reported by your committee any domestic corporation which 
was in existence before January 1. 1040, may choose between the income credit 
and the invested capital credit. It j&s further provided that any domestic coi'- 
poration which for any taxable year. i does not file a return must compute its 
excess-proiits &. redit on the invested-capital plan. 

For&i'» &:o&7&oral&o7&w. — Under the House i&ill a foreign corporation subject to 
excess-profits tax was required to compute its excess-profits credit on the aver- 
age-earnings plan if it w is in existeru e during the entire 48 months prior to the 
beginning of its first excess-profits fix taxable year beginning in 1040 and was 
&-ngaged in trade or business within the United States or had an office or place 
of business therein at any time during each of the taxable years in the 48 
months prior to such date. All other foreign corporations subject to excess- 
profits tax were required to compute their excess-profits credit on the invested- 
capital plan. 

Under the bill as reported by your committee the first class of foi. eign cor- 
porations is entitled to choose between the income credit and the invested- 
capital credit. If the corporation fails to file a return its excess-profits credit 
for the taxable year is computed under the invested-capital plan. The treat- 
ment of other foreign corporations subject to tax is the same under this section 
as it was under the House bill. 

SECTION 71R. EXCESS PROFITS CREDIT BASED ON INCOME. 

Owing to the fact that section 712 has been changed so as to allow a domes- 
tic corporation which was not in existence during the entire base period to 
choose the income cri&lit, section 718 has been changed by the insertion of 
additional provisioiis giving corporations which were not in exstence during the 
entire base period an excess-profits net income for that portion of the base 
period during which they were not in existence. For each 12 months of such 
period the excess-profits net income is deemed to be 8 per cent of the corpora- 
tion's daily invested capital for the first day of its first taxable year subject 
to the excess-piofits tax reduced on account of inadmissibles by the same ratio 
as is applicable under sectiou 720 iii reduction of the average invested capital 
of the preceding taxable year. Thus if the r&itio of inadmissibles to total assets 
in tiie last taxable year of the base period were as 1 to 8, the daily invested 
capital as of the day following the close of s«h ta~able year ~ould be reduced 
bv one-third thereof, and 8 per cent of such reduced amount would constitute 
the corporatiou's excess-profits net income for each period of 12 months in the 
base period during which it was not in existence. The excess-profits net income 
for a peri&&d of less than 12 months during which it was not so in existeuce is 
a proportionate part of such amount. 

SEcfrION 714. EXCESS-PROFITS CREDIT BASED ON INEESTED CAPITAL. 

Under the IIouse bill the invested capital credit for any taxable year reflected, 
in part. , the base period experience of the taxpayer. In general, the excess- 
profits credit consisted of an amount repiesenting the same rate of return (but 
not less than 7 per cent or more than 10 per cent on the first $500, 000 and not 
less than 5 per cent or more than 10 per cent on the remainder) ou so inuch 
of the corporation's invested capital for the taxable year as did not exceed its 
iuvcsted capital at the close of the base period, plus 10 per cent of so much of 
the remaining invested capital as did not briug the total inv'ested capital beyond 
$500, 000, and 8 per cent of the remainder. 

Under the bill as reported bv your couimittee the base period experience of a 
corporation electing the invested-capital credit has been eliminated from con- 
sideration. In lieu of the varving percentages contained in the House bill, a 
fiat rate of 8 per cent of the taxpayer's iuvested capital for the taxable year 
has been substituted. 

SECTIONS 7 I 5 — 7 I 7. INVESTED CAPITAL. 

These sections are the same as in the House bill except that the references to 
the taxable years in the base period have been eliminated owing to the fact that 
base period experience is not taken into account in computing the excess-profits 
credit based on invested capital. 
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BECTInx 718. EqLITY IxvE»T ~ D CAPITAL. 

This section is substantiallv as it was in the Hou»e bill except for certain 
clerical and technical changes. 'I'he mn»t important of these are as follows: 

(1) Section 715(c) (4) of the Hou»e bill provided tliat, in Iuakiug tire corupu- 
tations required by subsections (a) and (b), the earnings and profits of a 
tran»1eree corporarirm were not to iuclude the earnii& '. . and profits of another 
coryoratiou which would otherwi»e be includerl by reasou of property of such 
other corporation having been pi&id in for stocl-, or as a contribution to capital, 
or as yaid-in suiylu», of the transferee corporation. Tlris subsection hiis been 
iuserted as sectiou 71S(b) (3) and made au actual step iu the couiputation. 

Sectiou 71grd) of the House bill ha» beeu omitted because of the treat- 
ment of this matter uuder sectiou O01 (section 401 of the Huu»e bill). 

SECTIOX 718. BORROWED IXVESTED CAPITAI 

Ender the House bill borrowerl capital (i. e. , indebtedness evidenced by a 
bond, note, bill of exchange, debeuture, certificate of indebtednc. ». Iunrtgage, or 
deed of trust) was included in iuve»ted «ayital under a graduated lituitation at 
varving percentages (100, t&r)-'8, 8girrr), these percentages deyeudiug upou the 
amount of equity invested capital. 

l'ader the bill as reported by your committee all borrowed capital, as defined 
in the House bill, is includible iu invested capital at 50 per ceut. 

SECTIOX I 0. ADAIISSIBLE AXD IE»ADMISSIBLE ASS& TS, 

Except for technical chan es. section r20 of the House bili has been chan ed 
in onlv one respect, as follows: If the excess-protits credit for any taxable year 
is computed on the invested-capital p'lan. the following obligations are to be 
considered a» admissible and not as inridmissible assets for such taxal&le year: 

(1) Irnited State. - obligatious and obligations of Federal instrumentalities 
the interest froru which is uot exempt from excess-protits taxatiou; aud 

(2) All other Federal, State, and local obligation». if the taxpaver' so elects 
in its return for such year. 4 taxpaver may uot niake such an election relative 
to only a portion of such obligatiou». The election must be made relative to all 
such nbligation:, or nnne of. such obligations may be treated as arhui. . ible assets. 

I. nde r section rll(a) i 2) (H) (i) the interest described iu paragraph (1) above 
increases the normal-tax net income for excess-profits tax purposes. I, nder sec- 
tion "rll(a) (2) (H) (ii), if the election described iu paragraph (2) is made, then 
all the iuterest on all such obligatious increases the normal-tax net incorue. 

SECTIOE 781. ABEOBAIAIITIES Iix IE»COME I&x TAxABLE PERIOD. 

Sectinn 721 of the committee ameudment i» a new section, no comparable pro- 
visions having been included in the Hnuse bill. Subsection (a) of this section is 
designed to provide relief in enumerated cases in which the taxpaver'c income 
in any ta~able vear i» abnormally large because of certain special circum»tances. 
The syecial types of income with respect to which relief may be accorded by this 
section are as folio~»: 

(1) Income arising out of a claim, award, judgment, or decree, or out of 
interest on any of the foregoing; 

(2) Income received with respect to a contract whose performauce required 
more than one year; 

(3) Income resulting from the exploration. discovery. prospecting. research, or 
development of tangible propertv, patents. formulas. or proce»»es. providing tliat 
such exploration, etc. , extended over a period of more than one vear; 

(4) Income which is required to be included for the taxable vcar a» a re»I&It 
of a change in the taxpayer's accounting period or method of accounting; 

(5) Income received by the lessor of real yroperty on the termination of the 
lease as a result of improveiuents on the property durln the lease. 

If the taxpaver receives income of any of the above classes, the section yro- 
vides that relief shall be accorded if either (1) in the light of the taxyayer s 
busin ss it is abnormal for it to receive such income or (2) although the receipt 
of such income Iuay be normal, the income so received for tlie taxable vear is 
grosslv disproportionate to the amounts of such income received by the taxyavcr 
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in the four previous taxable years. If either of these conditions is satisfied 
with respect to income falling in an enumerated class, the relief accorded by 
the section is as follows: There is first determined the amount of such income 
received in the taxable year which is'attributable to any previous taxable year 
or years and the amounts so attributable to such years. Such determination is 
to be made under rules and regulations prescribed by the Commissioner with the 
approval of the Secretary. It is expected that such regulations will provide 
general rules prescribing the method by which the taxable years to which the 
income is to be attributed and the amounts to be attributed may be ascertained. 
There is then computed the aggregate of the excess-profits taxes which would 
have been placed on such income had it been received in the taxable years to 
which it is thus attributed, as described above, including the taxable year in 
which the income was in fact received. For the taxable year in which the 
income was received, the excess-profits tax attributable to such income can not 
exceed the aggregate of the taxes so computed. If it is determined that the 
income received in the taxable year is iittributable to years in the base period, 
the amount of such income so attributable to such years will have the effect of 
increasing the liase period net income and thus the credit under the average- 
carnings method. 

Subsection (b) provides in limited cases a 2-year carry-over of any excess of 
the excess-profits credit for any taxable year beginning after December 81, 1989, 
over the excess-profits net income. Such carry-over constitutes an additional 
subtraction from excess-profits net income in arriving at the adjusted excess- 
profits net income. Such carry-over is available only to corporations 80 per cent 
or more of the gross income of which for the taxable year is derived from 
processing or otherwise preparing for market any seasonable fruit or vegetable, 
or any fish or other marine life. 

SECTIONS 722 — 724 (SECTIONS 721 — 723 OF THE HOUSE BILL). EQUITY INVESTED CAPITAL 
IN SPECIAL CASES — FOREIGN CORPORATIONS, INVESTED CAPITAL — PERSONAL SERVICE 
CORPORATIONS. 

There have been no chan es in these sections as contained in the House bill 
except for the elimination of a reference to the base period in section 722. 

SECTION 725. CORPORATIONS CohfPLETING CONTRACTS UNDER hfERCHANT MARINE 
ACT, 1936. 

This section is the same as section 724 of the House bill except for a clarifying 
change. 

SECTIONS 726 — 728 (SLCTIONS 723 — 727 OF THE'HOUSE BILL). EXEMPT COBPORATIONS 
MEANINi' OF TERhfS USED — LA)VS APPLICABLE. 

h;o change has been made in these sections as contained in the House bill 
except the folio)ring: 

(1) Section 726(d) relating to investment companies registered as diversified 
companies under the Investment Company Act of 1940 is amended to allow 
such companies until July 1, 1941, to so register and thereby obtain exemption 
from the excess-profits tax, instead of December 1, 1940, as under the House 
bill. 

(2) Section 727(b) of the House bill provided that no return need be filed 
by a corporation whose excess-profits net income (placed on an annual basis 
in the case of a taxable period of less than one year) was not greater than 
$8, 000. In view of the fact that the specific exemption has been raised from 
$8, 000 to $10, 000, this provision has been changed to provide that no return 
need be filed unless the corporation's excess-profits net income is in excess of 
$10, 000. 

SECTION 729. CONSOLIDATED RETURNS. 

This section was not in the House bill. It permits consolidated returns to 
bc filed by affiliuted groups of corporations under certain circumstances, among 
which is the requirement (hat all the corporations whicli have been members 
of the affiliated group at any time during the taxable year for which the return 
is made must consent to regulations prescribed by the Commissioner, vvith 
approval of the Secretary, prior to the last day prescribed by law for the filing 
of such return. The malfiug of a cousolidated return shall be considered as 
such consent. 
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The r('gulations which the Commissioner is authorized to prescribe are such 
r('gulatious as he may deem necessary in order that the tax liability of any 
aifiliated group of corporations making a consolidated return and of each cor- 
poration in the group, boih during and afte& the period of affiliation, may be 
returned, determined, computed, assessed, collected, and adjusted, in such 
Iuanner as clearly to reflect the excess-profits tax liability and the various 
factors necessary for thc determination of su&'h liability, and in order to pre- 
vent avoidance of such tax liability in addition to the matters which, in the 
light of current and previous consolidated returns regulations, are expected to 
be covered in detail in the regulations to be issued by the Commissioner, are 
the extent to wliich and the manner in which the followiiig items, among others, 
ivill be computed and given effect in determining the exc(ss-l»'ofits-tax liability 
of an afflliated group: (a) Equity invested capital, borroivcd capital, ;&nd 
invested capital, (b) admissible a&id inadmissik&le assets, and excluded capital, 
(o) net capital additious aud reductions, (d) corisolidated net op&. rating losses, 
net (q&crating losses incurred bv uiembers of the group in taxable years pr. ior 
to that for ~which the consolidated return is filed, and the net operating loss 
deductioii of members of the group in taxable years following that for which 
the consolidated return w&is filed, and (e) excess-profits net iiicoine and ad- 
justed excess-profits net income. 

If a consolidated return is filed, only one specific exemption of $10, 000 is 
allo&vable for the year for the entire affiliated group. 

The term "affiliated group" is defined to mean one or more chains of cor- 
porations counected through stock ownership with a corn&non parent corporation 
if— 

(1) At least 95 per cent of each class of the stock of each of the corporations 
(except the common parent corporatiou) is ovvned directly by one or Inore of 
the other corporations; and 

(2) The common parent corporation owns directly at least M per cent of 
each class of the stock of at least oue of the other corporations. 

Foreign corporations, Chir&a Tr&ide Act & orporatious, and ('orporations en- 
titled to the benefits of section 20&1 by reason of receiving a large perceutage 
of their income from poss(ssions of the Halted States are not to be deemed 
to be affiliated with any other corporation within the meaning of section 729. 
For the purpose of this limitation, a 100 per ceut owned foreign sui&sidiarv 
of a dmuestic corporation, organized under the laws of a contiguous foreign 
country and maintained solely for the purpose of complying with the laws of 
such couutry as to title and operatiou of property, m&iy, at the optiou of the 
domestic pareiit corporation, be treated as a domestic corporation. 

It is also provided that a notice of deficiency for any taxable year mailed to 
a corporation shall suspend the running of ihe statute of limitations as to all 
corporations with which such corporation made a consolidated return for such 
taxable year. 

SUPPL&&MENT A. Ex('HXNGEs: ExcEss-PRQFITs CREDIT BASED oN Iiv('oME. 

Except for technical (. han es and the changes indicated below, this supplement 
is the same as the House bill. 

SECTION 740. DEFINITIONS. 

This section is the same as it was in the House bill ex&ept for the definition 
of "acquiring corporation, " v. hich has been & xpanded to take into account cer- 
taiu types of transfers not covered by the House bill. Subsection (a) (1) has 
been rewritten. 

Subparagraph (A) is substanti:illy the equivalent of the entire subsection 
(a) (1) as it appeared in the IIouse bill. 

Subparagraph (B) covers exchanges described in section 112(g) (1) (C), 
that is, the acquisition by one corporation, in exchan e solely for all or a part 
of its voting stock, of substantially all the properties of another corporation, the 
assumption by the acquiring corporation of a liability of the other or the fact 
that property acquired is subject to a liability being disregarded in the determi- 
nation of whether the exchange is solely for voting stock. This makes it pos- 
sible for certain types of mergers aud consolidations to qualify under the bill, 
though they are not statutory mergers and consolidations, owiiig to the absence 
of any State 1&ws on the subject. Your committee is inforined that there are 
approximately 12 States which have no statutory provisions relative to cor 
porate mergers aud consolidations. 
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Subparagraph (C) covers transfers before October 1, 1940, by one corpora- 
tion of property to another corporation solely as paid-in surplus or a, contribu- 
tion to capital in respect of voting stock owned by such other corporation. 
Since the property transferred must be received solely as paid-in surplus or a 
contributi&&ii to capital made solely in respect of voting stock, it is necessary that 
(1) the transferor corporat. ion receive nothing upon the exchange and (2) that, 
at the tinie the transfer takes place, the transferor own no stock of the trans- 
feree other than voting stock of the transferee. 

Subparagraph (B) or (C) shall apply oiily if the corporation transferring 
such properties is forthwith completely liquidated in pursuance of the plan 
under which the acquisition is made, and the transaction of which the acquisi- 
tion is a part has in all respects the effect of a statutory merger or cousolida- 
tion. 

SECTION 'T42. AVERAGE BASE PERIOD NET INCOME. 

This section is the same as in the House bill except for a technical change and 
for the addition of a new sentence to subsection (b) to prevent too great a 
reduction of the average base period net income of an acquiring corporation in 
cases where such cor poration became an acquiring corporation in a taxable 
year beginning after December 81, 1989, and the component corporations involved 
in the transaction were at least 75 per cent owned by the acquiring corporation. 
Such 75 per cent ownership must have existed prior to the enactment of the 
bill and have been present at all times thereafter until the transaction. In 
such cases the average base period net income of the acquiring corporation shall 
not be less than either (1) its average base period net income computed without 
reference to the base period experience of the component corporations involved 
in the transaction, or (2) the average base period net income of that compouent 
corporation which possesses the highest average base period net income. 

SUPPLEIIENT B, ExcIIANGEs: HIGHEsT BRAOKET AMoUNT AND INvEGTED CAPITAL. 

SECTION TSO. DEFINITIONS. 

Under the House bill the term "exchange" was defined to mean certain ex- 
changes "described in section 112(b) (4) or (5)" and related sections and certain 
transfers of property by one corporation to another corporation the basis of 
which in the hands of the acquiring corporation is or was determiued under 
section 118(a) (8) (B), or would have been, so determined had such section been 
in effect. The type of exchanges or transfers described would therefore have been 
included regardless of whether they were controlled by corresponding provisions 
of the revenue laws in force at the time when made. This definition has been 
changed so as, in effect, to include only exchanges and transfers occurring after 
Decemi&er 81, 1917. Broadly speakin, the tax-free exchange provisions did not 
appear in the income-tax law until after such date. 

The definitions of transferor upon an exchange and transferee upon an ex- 
change contained in section 750(b) (c) of the House bill have been brought into 
conformity with the changed definition of exchange. 

The definitions of "predecessor, " "successor, " "first borrowed capital base, " 
and "second borrowed capital base, " contaiued in section 750(e), (f), (h), and 
(i) of the House bill have been eliminated as no longer necessary in view of 
the elimination of the sections iu which such terms were used. 

The definition of "preferential rate amount, " contained in section 750(g) of 
the House bill, has been moved to section 750(e) and as so transferred has been 

, retained except that the term "preferential rate amount" has been changed to " highest bracket amount. " 

SEC&rioN &5I DETERMINATION OF pROFERTX pAm LN FoR STOCH AND pp BpRRpwED 
CAPITAL IN CONNECTION WITH CERTAIN EXCHANGES. 

The only change made in this section of the House bill is the elimination of the 
matter in parentheses in subsection (a) thereof, which excluded from the com- 
putation stock received which was neither an admissible nor inadmissible asset 
in the hands of the transferor. Section 752 of the House bill, which made such 
stock neither admissible noz inadmissible iu the hands of the transferor, has been 
eliminated. 



SECTIONS 752 — 758 AND SECTION 752 (OF TJIE HOUSE BIII, ) . EXCHAN(iES: EQUITY IN 
VKSITED CAPITAI. — ADMISSIBLE AND INADMISSIBLE ASSETS — BASE PERIOD OF 
SUCCESSOR — SUCCESSOR BASK PERIOD NET INCOME — SUCCESSOR BASE PERIOD INVESTED 
CAPITAL — LOWEST INVESTED CAPITAL — BASK PERIOD PICRCENTAGL' — BORROWED CAPITAL 
BASES. 

These sections in the EIouse bill required computations in the determination of 
certain factors employed in the computation of the invested c;&pital credit under 
the House bill, necessary in order to Prevent tax avoidance through taxsfree ex- 
changes. Because of the change recommend(d by your «ormnittee in the cornputa- 
tion of the invested capital credit, ihe n(«ssity for these sections disappears and 
they have, therefore, been eliminated. 

SECTION 752. HIGHEST BIIACI(ET AMOUNT. 

(Section 759 of the House bill. Preferential rate amount. ) 

Section 759 of the House bill provided rules for the computation of the preferen- 
tial rate amount of a corporation following certain tax-free exchanges. The 
preferential rate amount was the point at which, in computing the invested capital 
credit, there was a shiit from 10 to 8 per cent in the rates applicable to new 
capital, and the point at which the corporation was compelled to use its base 
period percentage even thouglr such perceutage was less thau 7 yer cent. I&'pr 
example, in the case of a corporation which had not been through a prior lax-free 
exchange, new capital which would not produce a total invested capital iu ex«ess 
of $500, 000 was entitled to a rate of 10 per cent and any new capital in e cess 
of such amount was entitled to a rate of only 8 per cent. The $500, 000 amount 
which constituted this dividing line was the corporation's preferential rate 
amount. If such corporation split up in a tax-free exchange it was necessary to 
divide this amount between the two resultiug corporations in order that thc two 
together might not have the benefit of the 10 per cent rate on a larger amourt 
of new capital than the original corporation was entitled to irl the first pla«c. 
Section 759 of the EIouse bill provided the rules pursuant to which such adjustmeut 
was to be made. 

Under the House bill the relationship of the preferential rate amount to 
$500, 000 was also used in the adjustment of the rate schedules contained in sec- 
tion 710 to prevent a corporation from obi a, ining an undue advantage in connection 
with such rate schedules as a result of a tax-free reorganization. 

Under the bill as reported by vour committee it is unnecessarv to retain the 
preferential rate amount . for the purpose of determhfing the rates applicable to 
old and new capital, owing to the char. ges which have been made in the «omputa- 
tion of the invested capital credit. It is still necessary, however, to nlake adjust- 
ments in the dollar amounts of the rate schedules contained in section 710 similar 
to those made in the House bill. Section 759 of the House bill has, therefore, been 
retained, but it; has been made section 752. Since the computation is applicable 
only for the purpose of adjustiug the rate schedules, however, the term "prefer'en- 
tial rate amount" has been given the more appropriate title of "highest bracket 
amount. " 

Owing to the fact that section 752 of the House bill has been eliminated and the 
adjustment on account of inadmLssit&les is not made until the close of a taxable 
year, it has been necessary to insert a new subsection preserving, for the purposes 
of the computation of the "highest bracket amount, " the adjustment formerly 
required by section 752(a) in the EIouse bill. 

The only change made in the actual computation under new section 752 is In 
subsection (c) (1) (A) [section 759(b) (1) (A) in the House bill]. In order to 
prevent a corporation frpul deriving undue advantage, in the taxable year in 
which an exchange took place, from any increase in capital in that pprtipn pf 
such year following the exchange, the House bill provided that the corporation'8 
invested capital, if lower than the highest bracket aru&umt, for that pprtipn pf 
the taxable year which preceded the exchange, should be used in the computation 
rather than the highest bra«ket amourlt. The limited use to which the highest 
bracket amount will be put under the bill as reported by your committee makes 
this restriction no longer necessary and subsection (c) (1) (A), therefore, pro- 
vides for the use of the highest bracket amount in all cases. 
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TITIE III (TITLE II oF THE HoUBE BILL). AMoRTIzATIoN QEDUcTIQN. 

The provisions of this title as they appear in the House bill (Title 11) have 
been changed in only the following respects: 

(1) The dividing line for the applifiation of the amortization provisions with 
respect to facilities has been changed from the date July 10, 1940, as provided 
in the House bill, to January 1, 1940. 

(2) Subsection (i) of the House bill provided that emergency facilities with 
respect to which amortization deductions had been taken were not to be destroyed, 
demolished, impaired, or substantially altered without the written consent of 
the Secretary of %Var or the Secretary of the Navy, that if such consent was not 
given within 90 days after request the Secretary concerned was to purchase such 
facility for not more than its adjusted basis or less than $1, and that the taxpayer 
could repurchase any such emergency facility under certain circumstances. Sub- 
section (j) provided that no deduction for amortization was to be allowed 
unless the taxpayer consented in writing to the provisions of subsection (i). 
Subsection (k) imposed a penalty for violation which was to consist of an 
amount equal to the adjusted basis of the facility in the hands of the taxpayer, 
to be assessed, collected, and paid in the same manner as the corporate income tax. 

Under the bill as reported by your committee these provisions have been 
eliminated and in lieu thereof a new subsection (i) has been inserted. Such 
new subsection provides that if the taxpayer has been or will be paid or sub- 
stantially reimbursed, directly or indirectly, by the Government for all or a 
part of the cost of any emergency facility pursuant to a Government contract 
relative to such facility or for the purchase of supplies, or otherwise, the tax- 
payer will not be allowed amortization with respect to such facility unless the 
Advisory Commission to the Council for National Defense and either the Secretary 
of War or the Secretary of the Navy certify to the Commissioner of Internal 
Revenue that the contract contains provisions, adequately protecting the public 
interest, with reference to the future use and disposition of the facility. Such 
certificate, to be valid, must'be made within 80 days after the making of the 
contract above referred to or within 60 days after the date of enactment of the 
bill, whichever period expires the later. It is also provided -that, if such reim- 
bursement occurs after the beginning of the amortization period with respect 
to such facility and the prescribed certificate is not made, the tax liability for 
the preceding taxable years shall be recomputed disallowing the amortization 
deduction previously taken. The terms and conditions of all reimbursements 
and payments of cost, including the terms and conditions with respect to the 
protection of the Government's interest, ar4-to be made available to the public. 

(8) Subsection (d) (5) of the House bill provided for reopening of the statute 
of limitations for the purpose of making certain adjustments on account of a 
change in prior amortization or . depnsciation deductions taken with respect to 
an emergency facility. This provision has been retained but it has been expanded 
so as to cover the recomputation required by new subsection (i) discussed in (2) 
above. 

TrrIE IV (TITLE III oF 'THE HOUsE BILL). SUSPKNsIoN oF VINsox-TRAMMEIL 
ANO CERTAIN PRovIsIONs oF THE MERcHANT MARINE AcT, 1986. 

In the House bill this was Title III and contained only one section (801) sus- 
pending the profit-limiting provisions of the Vinson Act in the case of contracts 
or subcontracts entered into or completed in any taxable year subject to the 
excess-profits tax (or which would have been subject to the excess-profits tax if 
the contractor or subcontractor had been a corporation). This section has been 
renumbered section 401 and has been retained. A new sentence has been added 
at the end thereof extending the same treatment to contracts or subcontracts 
entered into before the beginning of the taxpayer's first excess-profits tax year, 
if they were not completed at the time such year began. Such contracts or sub- 
contracts, like contracts or subcontracts entered into in a taxable year subject 
to the excess-profits tax, will not be subject to the Vinson Act even though, at 
the time they are completed, no excess-profits tax is in effect. 

Your committee has also added a new section 402 suspending the profit-limiting 
provisions of the Merchant Marine Act, 1996, as to subcontracts, which would 
otherwise be subject to such Act, entered into by a corporate contractor with a 
corporate subcontractor in any taxable year of the subcontractor subject to the 
excess-profits tax, unless at the time such subcontract was entered into or at 
any time thereafter up to and including the date of its completion, the principal 
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«n«act&&r and the subcontractor werc affiliated. The definition of "afFiliated" 
applicable to this section is substantially the same as that coutaincd in section 
2704(b) (1) of the Internal Revenue Code; i. e. , two or more corporations shall be 
deeuicd to be afliliated (1) if one corporation owns at least 95 pei cent of the 
stock of the other or others, or (2) if at:least 95 per cent of the stock of two 
or more corporations is owiied by the same interests. I&'or the purposes of such 
rule the term "stock" is not to include iionvoting stock which is liiiiited and 
yreferred as to dividends. 

TITLE V (TITLE IV oF THE IIoi sE BILL). AMENDMENTs To THE INTERNaL 
REVENUE Coi&E. 

SECTION 50 I. EARNINGS kND Pl&OFITS OF CORPORATIONS. 

The committee amendment. rearranges section 401 of the House bill but other- 
wise makes no substanti;il change. Three new subsections are added to section 
115 of the Internal Reveuue Code relating to distributions by corporations. 
Subsection (I) defiues earuings and profits of a corporatiou as the sum of (1) 
its earuiiigs and profits accuniulated after I&'ebruary 28, 1918, (2) its earnings and 
profits accumulated before March 1, 1918, plus (8) the increase (to the extent 
provided in subsection (n) ) in value oi' its property accrued before March 1, 1918, 
but realized ou or after such date. 

Subsection (m) prescribes rules for the computation of earnings and profits 
accumulated after February 28, 1918, aud earnings and profits of the taxable year 
or other period after February 28, 1918. It deals with the following matters: 

1. The basis upon which gain or loss, for the purposes of determining such 
earnings and profits, is to be computed. 

2. The adjustments to be made to such basis in such computation. 
8. The effect upon such earuiugs aud profits of the applicatiou of the nonrecog- 

nition provisions of law to the gain or loss so computed. 
4. The eifect upoii such earuings and profits of distributions from another cor- 

poration if such distributions actually reduce the basis of the stock in res'pect of 
which the distribution is made, or cause such basis to be allocated. 

The subsection provides that the gain or loss realized from the sale or other 
dispositi&m (after February 28, 1918) of property shall, for the purpose of com- 
puting the earnings and profits (for any period beginning after February 28, 
1918), be determined by using as the adjusted basis the adjusted basis (under the 
law applicable to the year in which the sale or other disposition was made) for 
determining gain. For example, stock in the X Corporation was acquired by thc 
Y Corporation yrior to March 1, 1918, at a cost of $90, its March 1, 1918, value 
was $120, and in 1989 it was sold for $100. "& The basis (under the law applicable 
to the year 1989) for deteriuiniiig gain is the cost on March 1, 1918, value, which- 
ever is higher. As the Y Corporatiou received $100 for the stock of the X Cor- 
poration, and its value on March 1, 1918, $120, exceeded its cost, $90 (assuming 
that there are no adjustments to be made to the basis), the Y Corporation realized 
a loss uiuler the provisions of this subsection of $20. If such a loss is recognized 
under section 112, the decrease in the earnings and profits accumulated by the 
Y Corporation after February 28, 1918, as the result of this transaction in 1989 
was $20 uotwithstaudiug yrovisions of the Code to the effect that no deduction 
was allowable in computing net income. 

The subsection also provides that the realized gain or loss shall increase or 
decrease the earnings and profits (for auy period beginning after February 
28, 1918) to, but not bevond, the extent to which such a realized gain or loss 
was recognized in computing net income under the law applicable to the year 
in which such sale or disposition was made. This provision relates to gai»s or 
losses which are recognized, pursuant to the provisions of law, for instance, by 
reason of the provisions of section 112 of the Internal Revenue Code. It does iiot 
relate to losses disallowed or not taken into account such as those under section 
24(b), section 118, and section 117 of the Code. For example, on January 1, 1989, 
the X Corporati&m owued stock in the Y Corporation which it had acquired in 
1988 in an exchange trausaction in which no gain or loss was recognized, The 
adjusted basis to the X Corporation of the property excliaiiged k&v it for the 
stock in the Y Corporation was $100. The fair market value of the stock in the 
Y Corporation when received by the X Corporation was $1, 000. On April g, 1g8g, 
the X Corporation declared a cash dividend of $900 and, except for tlie possible 
effect of the transaction in 1988, had no accumulated earniiigs or proiits. 
excess of the fair marl-et value of the stock of the Y Corporation over the basis, 



Misc. ] 546 

$900, was not recognized gain under the provisions of section 112 of the Revenue 
Act of 1988. Accordingly, its earnings and profits are not increased by $900 and 
the distribution was not out of earnings and profits. 

The subsection applies regardless of'the form tal. -en by the sale or other dispo- 
sition resulting in the accumulation of earnings and profits. For example, sup- 
pose that oil property which X had acquired in 1922 at a cost of $28, 000 was 
transferred to a corporation in 1924 in exchange for all of its capital stock; 
that the fair market value of the stock and of the property as of the date of 
the transfer was $247, 000; and that the corporation, after three years' opera- 
tious, effected in 1927 a cash distribution to X in the amount of $165, 000. In 
determiuing the extent to xrhich the earnings and profits of the corporation 
available for dividend distributions hare b4en increased as the result of pro- 
duction and sale of oil, it is intended that depletion should be taken into account 
computed upon the basis of $28, 000 established in the nontaxable exchange iu 
1924 regardless of the fair market value of the property or the stock issued in 
exchange therefor. . 

The subsection further provides that where a corporation receives (after 
February 28, 1918) a distribution from a second corporation which (under the 
law applicable to the year in which the distribution is made) was not a taxable 
dividend to the shareholders of the second corporation, the amount of such 
distribution shall not increase the earnings and profits (for any period beginning 
after February 28, 1918) of the first corporation in certain cases of tax-free 
distributions. For example, if in the illustration in the second preceding para- 
graph the cash dividend of $900 was received by the Z Corporation, the sole 
stockholder of the X Corporation, it would be applied (if the adjusted basis of 
the stock is not in excess of $900) in reduction of the stock in respect of which 
the distribution was made and would not increase the earnings and profits of the 
Z Corporation. 

Provision is also made for cases in which the adjustment of the basis pre- 
scribed by section 118 is different from the adjustment to such basis proper 
for the purpose of determining earnings or profits. The eRect of such provi- 
sion may be illustrated by the following example: The X Corporation purchased 
on january 1, 1981, an oil lease at a cost of $10, 000. The lease was operated 
only for the years 1981 and 1982. The deduction allorved for depletion in each 
of the years 1981 and 1982 amounted to $2, 750, of which amount $1, 750 repre- 
sented perceutage depletion in excess of depletion based on cost. The lease was 
sold in 1940 for $15, 000. Section 118(b) (1) (8) of the Internal Revenue Code 
provides that in determining the gain or loss from the sale of the property the 
basis must be adjusted for cost depletion of $1, 000 in 1981 and percentage deple- 
tion of $2, 750 in 1982. However, the adjustme~t of such basis, proper for the 
cletermination of earnings and profits, is $1, 000 for each year, or $2, 000. Hence, 
the cost will be adjusted only to the extent of $2, 000, leaving an adjusted basis 
of $8, 000 aud the earnings and profits would be increased by the realized gain of 
$7, 000 and not by the taxable gain of $8, 750, the difference having previously 
been taken into account in computing earnings and profits. 

If in the preceding example the property, instead of being sold, was exchanged 
in a transaction described in section 112 (b) or (c) for other like property having 
a value of $7, 750 and cash of $7, 250, then the gain for earniugs and profits 
purposes amounts to $7, 000, that is, $15, 000 ($7, 750 plus $7, 250) minus the base 
of $8, 000. However, for net income purposes the gain is $8, 750, that is, $1o, 000 
minus $10, 000 (less depletion of $8, 750) of which only $7, 250 is recognized for 
net income purposes because such gain can not exceed the sum of money received 
in the transaction. Section 112(c) (1), Internal Revenue Code and correspond- 
ing provisions of prior revenue laws. If, however, the cash received was only 
$2, 250 aud the value of the property received was $12, 750, then the gain for 
earnings and profits purposes would be $2, 250, that amount being the gain 
recognized under section 112. 

Of course, mere increase or decrease in value (after February 28, 1918) of 
property while owned by a corporation does not increase its earnings and 
profits. 

Under various provisions of the Internal Revenue Code dealing with exchanges 
and liquidations, the transfer of the property by a corporation to another cor- 
poration results in the nonrecognition, in whole or in part, of the gain or loss 
realized by the transferor upon such transfer. In such cases well established 
principles of income tax law require that the earnings and profits of the trans- 
feror shall go over to the transferee and ~11 be considered to be earnings and 
profits of the transferee for tax purposes. These principles are to be given 
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full effect under section 801. The requirement of cectiou 801 that there shall be 
no iucrease or decrease in earnings and prnfit. by reason nf a v'hollv unrecng- 
nized gain or loss ic but another a;pent of the principle under which the earuiu s 
and profits of the tr;msferor become by reason of the transfer the earuiug. aud 
profits of the transferee. 

Subsection (n) prescribes rules for detertuiuing that part of the earnings 
and profits which is represented bv increace in value of prnpertv accrued but 
not realized prior to March I, 1918. It provides that if auv iucrea=e or decrease 
in the earnin = and profit. - (for any period beginuing after February 28, 1918), 
with respect to any matter would be differeut had the adjusted basis of the 
property involred been determined without regard to itc March 1, 1018, value, 
then au increase (properlr reflecting such diiTereuce) shall be made in that 
part of the earniugs and profits cnnsistiug nf increase in value of property 
accrued before 5iarch 1, 1918. The followiug examples illustrate the applicatiou 
of this subsection: 

Example (1): Xnudepreciable propertv was acquired prior to March 1, 1913, 
at a cnst nf 88. it= March 1, 1918, value was clp. aud it was . nltl thereafter 
for $1". The increase iu earuint. s and profit based on the March 1, 1018, value 
Lc $2. If the ba. is was deterufined without regard to tlie March 1, 1918, value 
there would be au increase in earuiugs aud profits of $4. The increase to be 
made in that part nf the earnin . 

- aud proQts cou. i tiug of the increase in ralue 
of property accrued before March 1, 1918, properly refiectiug such diff reuce, 

$2 
Example (2): Xoudepreciable propertr was acquired prior to March 1, 1918, 

at a c& . -. t of 89. it=- March 1. 1013, value was $12, and it wa. sold thereafter for 
$10. The decrease iu earuin . - aud proQts based ou the March 1. 1018, value is 

If the basis was determined without regard to the 2Iarch 1, 1913, value there 
would be au iucrease in earnings and prpfits of . :2. The increase to be made 
in that part of the earnin . -. and profits consisting of the increase ia value of 
prnperty accrued before March 1, 1018, properly reiiectiug such differeuce, is $4. 

Example (3): Xnndepreciable property iras acquired prior to March 1, 1913, 
at a cost of 810, it. = March 1, 1018, ralue was $12. and it was sold thereafter 
fnr 88. The decrease in earnings and profits based on the March 1, 1918, value 
is $4. If the basis wa- deteruuned without regard to the March 1, 1913, value 
there would be a decrea. e in earaiugs and profits of 82. The increase to be made 
in that part of the earaing= and profits concistiag of the increase in value nf 
property accrued before ~larch 1, 1918, properly reQecting such difference, is 82. 

Example (4): Depreciable property was acquired iu 1008 for $100, 000. 
smning no additions or betterments, the depreciation sustained prior to March 
1. 1S18, was $10, 000 so that the adjusted cost was $00, 000. Its March 1, 1918, 
value was $MOGO and in 1089 it was sold for $60, 000. For the purpose of de- 
termining gain from the sale, the basis of the property is the fair market value 
of $94. 000 a- of March l. 1918. adjusted for depreciation for the period cubse- 
quent to Februarv 28, 1918, computed on su h fair marl-et value. If the amount 
of the depreciation deduction allowed (not less than the amount allowable) 
after February '8, 1918, to the sale in 1989 is the aggregate curn of 848, 24p the 
adjusted basis for determining gain in 1989 ($S4, 000 less $18, 240) is $X, IQ) and 
the gain would be $9, 240 ($60, 000 less $80, 160). The increase in earnings aud 
profits accumulated since February 28, 1918, by reason of the sale, based on the 
hiarch 1, 1913, value adjusted for depreciation, is $9, 240. If the depreciation 
since February 28, 1918, had been based on the cost of $160. 000 instead of the 
]llarch 1. 1918. value of $04, 000. the depreciation sustained from that date tp the 
date of sale would have been f41, 400 instead of $48, 240 aad the actual gain pn 
me cale based oa the cost of 8100, 000 adjusted by depreciation on such cpst tp +. @g ($lpp, ppp lees $10, 000 less 841, 400) would be $11, 400 (860, 000 lese 
600). If the adjusted basis of the propertv was determined without regard to 
the March 1, 1018, value there would be an increase in earnings and profits of 
$11, 400. The increase to be made in that part of the earnings and prpfitc cpn 
sisting of the increase in value of propertr accrued before March 1, 1013, 
properlr reflecting such difference, is $2, 160. 

The amendments to the Internal Revenue Code made bv section ~I(a) are br 
section opl(c) made applicable to all prior Reveuue Act:. , effective as if they 
were a part of such B. ct on the date of its enactment, thus effecting the applica- 
tipn of a uniform rule for the determinatioa of the earnings and profits of all 
cp~ratipas fpr all prior taxable vears. The last sentence of the subsection 
provides that only the actual tax liabilitv of a shareholder taxpaver for a par- 
~cutar vear which is novi- peudiag before, or heretofore determined by, the 
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Board of Tax Appeals or any court of the United States, shall remain unaffected' 
by the provisions of section 801. These cases now actually in litigation are left 
to be determined as the Board or the court may see fit. The result is that the 
decision in each of these eases will merely determine the tax liability for the 
particular year of the particular taxpayer, but for every other purpose the de- 
termination of 'the earnings and profits, and of all matters dependent upon such 
determination the provisions of section 501 govern. Section 501 will therefore 
control for all purposes as respects the corporation, and as respects the share- 
holder in litigation for every purpose except that the tax liability for the par- 
ticular year, as finally determined by the Board or the court, will remain 
undisturbed. 

BKGTIGNs 502 — 008 (BKOTIGNS 402 — 408 oF THE HQU$E BILL). TAx oN BHABKHCLDKRs OF 

PERSONAL SERVICE CORPORATIONS — STATUTE OF LIMITATIONS IN THE CASE OF CON- 

STRUCTIVE DIVIDENDS — CREDIT OF NONRESIDENT ALIEN OF TAX AS SHABEHOLDER IN 
PERSONAL SERVICE CORPORATION — (. "BEDIT OF FOPEIGN CORPORATION OF TAX AB SHABK- 

HOLDKR IN PERSONAL SERVICE COBPORITION — CHANGE IN NAME OF EXISTING EXCKSS- 
PROFITS TAX — PUBLICITY OF RETURNS OF SUBCHAPTER E EXCESS-PPOFITS TAX- 
TECHNICAL AMENDMENTS. 

These sections are the same as sections 402 — 408 of the House bill. 

1MO — 48-10463 

SECOND REVENUE BILL OF 1940. 

[House of Representatives Report No. 8002, Seventy-sixth Congress, Third Session. ] 

[September 80, 1940. ] 
Mr, Doughton, from the committee of conference, submitted the following 

conference report [to accompany H. R. 10418]: 
The committee of conference pn the disagreeing votes of the two Houses on 

the amendments of the Senate tp the bill (H. R. 10418) to provide revenue, and 
for other purposes, having met, after full and free conference, have agreed 
to recommend and do recommend to their respective Houses as follows: 

STATEMIoNT OF THE MANAGERS ON THE PART OF THE HOUSE. 

The managers on the part of the House at the conference on the disagreeing 
votes of the two Houses on the ameudments of the Senate to the bill (H, R. 
10418) to provide revenue, and for oKer 'purposes, submit the following state- 
ment in explanation of the effect of the action agreed upon by the conferees and 
recommended in the accompanying conference report: 

Amendment No. 1: This amendment strikes out Title I (excess-profits tax) of 
the House hill and substitutes Title I (corporation income tax) and Title II 
(excess-profits tax); and the House recedes with an amendment. 

Title I of this amendment being new and'Title II being in effect Title I pf the 
IIouse bill with amendments, the action on this amendment will be discussed 
section by section. 

TITLE I — C0RPQRATIGN INcoME TAx. 

Ifonsc bHL — There is no comparable provision in the House bill. Section 710 
pf the excess-profits tax as passed bv the House did, however, provide, as part 
of the excess-profits tax in the case of corporations which elected to compute 
their excess-profits credit on the average earnings plan, for the payment of an 
additional amount equal to 4/Io per cent of the normal tax net income. 

Scnpte amendment. — The Senate amendment increased by 8'/Io per cent the 
corporate income tax of all corporations (except nonresident foreign corpora- 
tions taxable under section 281(a)). Such increase applied to the entire rate 
schedule contained in sections 18 and 14, that is, whether or not the corporation's 
normal tax net income was in excess of $2or, 000. The permanent corporate tax 
rate applicable to corporations not entitled to the special treatment provided fpr 
small corporations was therefore 22I/Io per cent. It was provided, however, 
that in computing the 10 per cent increase in tax imposed by section lfi pf the 
Internal Revenue Code, added to such code by section 201 of the First Revenue 
Act of 1940, the corporate tax prior to the 8/Io per cent increase contained in 



tlie S&'nate amendment was to be used as the basis for such computation. Thus, 
the general ef'I'e&tive rate applicable to corporaiions with normal-tax net incomes 
in excess of $819(14. 80, so long as the defense-tax provisions of section 15 were 
in force, would be 24 per cent. 

Cunferc«& e apreen&c«t. — Under the confer&ence agreement, there is no increase 
of the Chapter 1 tax of corporations whose norinal-tax net income is not in excess 
of $25, 000, if such corporations are entitled to the treatment provided by section 
14 of the Iuternal Reveuue Code. In the c:inc of corporations whose normal-tax 
net income is slightly in excess of A)25, 000 and which are taxable as provided 
in section 18, the full Sj/10 per cent increase is not appli& able in fu&. t until tile 
normal-tax net income reaches $88, 505. 89. Like the Senate a»i&iidmcnt, the bill 
as agreed to in conference provides that the additional 10 per c& nt imposed by 
the First Revenue Act of 1940 is to be figured on the basis of the permanent rates 
prior to their increase by the liilL Therefore, in the case of corporations whose 
normal-tax net income is slightly in excess of 825, 000, the 10 per cent increase 
may be computed on the basis of the tax (at the»nincreased rates) under the 
general rule, even though the corporation may still be subject to the alternative 
tax under the bill. The applicable rates uuder the conference agreement are 
illustrated by the following table: 

Permanent rate. 

Existing 
law. 

Addi- 
tional 
rate 

under 
the con- 
ference 

bfil. 

Total. 

Tempo- 
rary 
addi- 
tional 
rate 

(defense 
tax). 

Total 
normal 

tsx rate. 

Corporations with normal tax net incomes not in 
excess of $31, 964. 30: 

First $5, 000 
Next $15, 000 
Next $5, 000 
Next $6, 964. 30 

Corporations with normal-tsx net incomes in excess 
of $31, 964. 30, but not in excess of $38, 565. 89: 

First $5, 000 
Next $15, 000 
Next $5, 000 
Next $13, 565. 89 

Corporations with normal-tax net incomes in excess 
of $38 565. 89 i 

13. 60 
15. 00 
17. 00 
83. 00 

19. 00 8. 1 

Per cenf. Per cent. 
13. 50 0 
15. 00 0 
17. 00 0 
33. 00 2 

13. 50 
15. 00 
17. 00 
35'. 00 

22. 10 

l. 9 
l. 9 
l. 9 
1. 9 

l. 9 

15. 4 
16. 9 
18. 9 

&36. 9 

24. 00 

Per cent. Per cent. Per cent. 
13. 60 1. 35 14. 85 
15. 00 1. 50 16. 50 
17. 00 1. 70 18. 70 
36. 00 3. 30 ' 38. 30 

' This is the "notch provision. " The specified rate, coupled with the low rates applicable to the first 
$26, 000, does uot produce sn effective rate as high as that applicable to large corporations until the normal- 
tax net income reaches $31, 964. 30, in the case of existing law, and $38, 565. 89, under the bill, 

e In this group would also fall mutual investment companies and foreign corporations not taxable under 
section 231 (a), regardless of the amount of their income. 

TITTLE II (TITI E I oF HojfsE Birr. ) — Exczss-Pj&OFf Ts TAx. 

SECTION 710. IMPOSITION OF TAX. 

House bill. — Under the House bill, the excess-profits tax imposed upon corpo- 
rations which elected to compute their excess-profits credit on the income plan 
consisted of 4jfjo per ceut of the corporation's normal-tax net income plus a 
graduated tax of from 25 to 50 per cent of the corporation's adjusted excess- 
profits net income. The excess-profits tax imposed upou corporations which 

elected to compute their excess-profits credit on the iiivested capital method 

consisted solely of a graduated tax of froiu 20 to 45 per cent of the corporation's 
adjusted excess-profits net income. The term " adjusted excess-profits net income, " 
which constituted the measure of the graduated tax, was defined as the excess- 
profits net income less a specific exemption of $5, 000 and the amount of the 
taxpayer's excess-profits credit for the taxable year. 

In the case of any corporations which had been through certain tvpes of 
tax-free exchanges, adjustments were to be made in the dollar amounts con- 

fgtituting the dividing lines between the various brackets. If, for example, 

a, corporation, in a tax-free transaction, split up into two corporations, the rate 
schedule was adjusted so that the sum of the amounts of income of both corpo- 

zations subject to each bracket would not exceed the amount of income which 
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would have been taxed in such bracket had the original corporation remained 
intact. The amount in each bracket was divided between the two corporations 
on the b isis of the relationship of its invested capital immediately after the 
exchange to the invested capital of tbe original corporation immediately pre- 
ceding the exchange. To accomplish 'this result, since section 759 required a 
similar adjustment to be made in the case of the preferential rate amount, which 
in the case of corporations which had not been through a prior tax-free exchange 
was always $500, 000, the ratio of the taxpayer's preferential rate amount to 
$5&Ol), 000 was, as a matter of convenience, applied in the adjustment of the dollar 
amounts in the rate schedule provided by section 710. 

Senate at&tendmct&t. — The additional 4&/jp pcr cent of the normal-tax net income 
of corporations electing the excess-profiits tax based on average earnings was 
eliminated. The 5 per cent differential in rate between corporations computing 
their excess-profits credit on the invested-capital plan and corporations com- 
puting their excess-profits credit on the income plan was also eliminated and the 
25 to 50 per cent graduated rate schedule applicable under the House bill to 
corporations electing the income credit was made applicable to all corporations. 
However, such rate schedule was further modified so as to make the dividing 
line between the brackets depend upon specified dollar amounts of adjusted 
excess-profits net iiicome only if such specified dollar amounts are greater than 
alternative ainounts representing specified percentages of the excess-profits 
credit. The rate schedule contained in the Senate aniendment is as follows: 

"Twenty-five pcr cent of so much of the adjusted excess-profits net income as 
does not exceed the greater of $20, 000 or 20 per cent of the excess-profits credit; 

"Thirty per cent of so much of. the adjusted excess-profits net income as exceeds 
the greater of $20 000 or 20 per cent of the excess-profits credit and does not exceed 
the greater of $50, 000 or 40 per cent of such credit; 

"Thirty-five per ceut of so much of the adjusted excess-profits net income as 
exceeds the greater of $50, 000 or 40 per cent of the excess-profits credit and does 
not exceed the greater of $100, 000 or 60 per cent of such credit; 

"Forty per cent of so much ot the adjusted excess-profits net income as exceeds 
the greater of $100, 000 or 60 pcr ceut of the excess-profits credit and does not ex- 
ceed the greater of $250, 000 or 80 per cent of such credit; 

"Forty per cent of so much of the adjusted excess-profits net income as exceeds 
the greater of $250, 000 or 80 per cent of the excess-profits credit aud does not 
exceed the greater of $500, 000 or 100 pcr cent of such credit; and 

"Fifty per cent of so much of the adjusted excess-profits net income as exceeds 
the greater of $500, 000 or 100 per cent of the excess-profits credit. " 

The adjustment in the rate schedule required in the case of taxpayers which 
had been through certain types of taw. -free transactions was eliminated. 

The definition of "adjusted excess~i&rofits net income" contained in the House 
bill was retained except that the specific exemption allowable in computing such 
adjusted excess-profits net income was increased from $5, 000 to $10000. 

Co» fercnce agreement. — Under the conference agreement, the excess-profits 
tax of all corporations, whether computing their excess-profits credit on the in- 
come or invested-capital plan, is based solely on the following rate schedule: 

Rate of tax 
Amount of adjusted excess-profits net income: (per cent). 

First $20, 000 25& 

Next $80, 000 80 
Next $5&0, 000 85 
Next $1o0, 000 40 
Next $250, 000 45 
Over $500, 000 50 

This was the graduated schedule applicable to corporations computing their 
excess profit on the income plan under the House bill and was the schedule 
applicable to all corporations under the. amendme~t as reported by the Senate 
Finance Committee. 

The. adjustment in the above rate schedule which was required, under the 
House bill, in the case of taxpayers which had been through certain types of 
tax-free transactions has been restored, with clerical changes. 

The specific exemption allowable in computing the adjusted excess-profits 
net income has been restored to $5, 000. An additional credit is also allowed, 
in computing such adjusted excess-profits net income, to corporations whose 
normal-tax net income for the taxable year is not in excess of $25, 000, such 
additiona) credit to consist of the amount if any, by' which the excess-profits 
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cr&'dit for the preceding taxable yeaf exceeded tbe excess-plofiis net illcome 
fo«u&'h v&:ii. It is understood that the Treasury and memb&irs of the staff of 
the Joiiit ('&&mmittee on Internal Revenue Taxation will study the operation of 
tiiis limited carry-or& r, with a view to its possible & xtension or modification, 
and will report to the ai&propriate coi»miiic& s on the subject as soon as possible. 

SECTION 111. EXCESS-Pi&OFITS NET 11&COME. 

Ifoi&sc bill. — Under the EIouse bill the excess-profits net inconie was defined to 
be the normal-tax net incoine with certain adjustanenis. 

He&&ate a&ae»&l»«»t. — In addition to certain technic&il amendments, the Senate 
amendment made the followirig changes in and ad&iitio»s to the adjustments 
contained in the House bill: 

(1) The additional deduction on account of corporate income taxes was 
modified so as to exclude tlie section 102 tax imposed on corporations improp- 
erly accunmlating surplus. Unde&' both the House and Senate bills, how- 
ever, the normal corporate income tax (after the allowance of the foreign tax 
credit) for the taxable year for which the excess-profits net income is being 
computed is allowable as an additional deduction. 

(2) The treatment of gaius and losses on depreciable assets held for more 
than 18 months as long-tenn capital gains and losses and their consequent 
exclusion from the computation was eliminated. In lieu thereof a provision 
was inserted providing that only the excess of gains arising from the sale or 
exchange of such assets over any losses arisirig therefrom should be excluded 
from the computation. The effect of this provision is to allow losses from the 
sale or exchange of depreciable assets held for more than 18 months to be 
deducted from ordinary income to the extent such losses exceed the gains from 
similar traiisactions. 

(8) The adjustment on account of income derived from the retirement or 
discharge of bonds, etc. , was rewritten to make certain that amounts which 
would be otherivise includible upon such retirement or discharge on account 
of any premium received upon issuance should be left out of the c&unpntation, 
and that the adjustment should apply although the indebtedness retired or dis- 
charged is indebtedness which has been assuined by the taxpayer and although 
it is evidenced, so far as the taxpayer is concerned, only by a contract with the 
person whose liabilities have been assumed. 

(4) A corresponding adjustment was added requiring that certain deductions 
otherwise allowable on account of the retirement or discharge of bonds, etc. , 
should be excluded from the computAtion. 

(5) A new adjustment was added, applicable only to taxable years after 
the base period, requiring the exclusicn -&&f income attributable to refunds of 
Agricultural Adju. tment Act taxes and interest upon such refunds. 

(6) It was also provided that, if the excess-profits credit is computed under 
the invested-capital plan, the normal-tax net income should be increased by 
an amount equal to the interest on United States obligations and the obliga- 
tions of Federal instrumentalities not specifically exempted from excess-profits 
taxes and, in addition thereto, the interest on all other Federal, State, or local 
obligations, if the taxpayer elects, under section 720(d) (adde&1 by the Senate 
amendment), to treat all such other obligations as admissible assets for the 
taxable year. 

(7) Losses arising from the demolition, abandonment, and loss of useful 
value of property are ex&'luded from the computation of excess-profits net 
income for taxable years in the base period. 

(8) An additional adjustment was provided, applicable only to taxable 
years in the base period, to the efie&'. t that deductions attributable to any 
claim, award, judgment, or decree against the taxpayer, or interest thereon, 
would not be required to be taken into account if, in the light of the tax- 
payer s business, it is abnormal for the taxpayer to incur a liability of such 
character or, if the taxpayer normally incurs liabilities of such character, 
the amount of the particular liabilities of such character in the taxable year 
is grossly disproportionate to the average amount of liabilities of such char- 
acter in each of the four previous taxable years. 

(&)) Income attributable to the recovery of a bad &hbt, if a deduction from 
gross income was allowed with reference to such debt was allowed from 
gross income for a taxable year beginning prior to January 1, 1940, is excluded 
in the case of taxable years after the base period. 
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(10) A new adjustment, applicable to; both the ta~able years in the base 
period and taxable years after the base period in the case of corporations 
computing their ex«ess-profits credit under the income plan, was added re- 
quiring the exclusiori of any deductions in connection with exploration, dis- 
covery, prospecting, research, or development of tangible property, patents, 
formulae, or pro««sses, or any combination of the foregoing. 

(11) Corporations computing their excess-profits credit under the income 
plan are given the same dividends received credit, both for taxable years in 
the base period and for taxable years after the base period, as is given to 
corporations computing their excess-profits credit on the invested capital plan, 
i. e. , the full amount of all dividends received, except dividends on stock of 
a foreign personal holding conipany. 

(12) Amounts received pursuant to an award of the Mixed Claims Commis- 
sion, United States and Germany, are excluded from income for taxable years 
after the base period in the case of corporations computing their excess- 
profits credit under the income plan. 

(18) In case of taxable years in the base period, the deduction under section 
28(k) for bad debts is decreased by an amount representing unrecovered loans 
made by a parent corporation to its subsidiary, in so far as such deduction 
includes an amount representing such unrecovered loans. 

In addition to applying section 117 of the Internal Revenue Code (re]ative to 
capital gains and losses) to ta~able years in the base period, which was done in 
the House bill, the Senate amendment applies section 28 (g) and (k) to such 
taxable years in order that long-term losses due to securities (stocks and bonds) 
having become worthless would be disallowed in computing excess-profits net 
income for taxable years in which such losses were not treated as capital losses 
under the income-tax law applicable to such years. 

Confercnre agreement. — With the exceptions and modifications described be- 
low, the Senate provision is adopted: 

(1) The adjustment relative to income realized upon the retirement or dis- 
charge of bonds, etc. , has been further redrafted so as to make certain that the 
excluded income on account of the issuance of the bonds at a premium relates 
only to premium unamortized on the date of retirement or discharge. There is 
not to be excluded from income the accrued amortization of bond premium for that 
portion of the taxable year preceding such retirement or discharge 

(2) The adjustment requiring that certain deductions otherwise allowable 
on account of the retirement or discharge of bonds, etc. , should be excluded from 
the computation has been eliminated for taxable years after the base period. 
As retained relative to taxable vears in the base period, it has been redrafted 
so as to make certain that the excluded deduction on account of the issuance 
of bonds, etc. , at a discount relates oh'ly to discount unamortized on the date of 
the retirement or discharge. The ordinary deduction for amortization of bond 
discount accrued for that portion of the taxable year preceding the retirement 
or discharge is not to be excluded from the computation. 

(3) The adjustment relative to interest on Federal, State, and local obligations 
has been revised as follows: The distinction between certain United States obliga- 
tions and obligations of Federal instrumentalities, on the one hand, and all other 
Federal, State, or local obligations, on the other, has been eliminated, and the 
treatment of all such obligations has been made optional with the taxpayer. 
Instead of requiring the taxpayer to elect to' treat such obligations as admissible 
assets and having the taxation of the interest derived therefrom follow as a 
consequence, however, the conference agreement provides that the taxpayer's 
election shall be with respect to the inclusion of the interest in income and that, 
if such an election is made, the obligations from which such interest was derived 
shall be treated as admissible assets for the taxable year. See discussion under 
section 720. A taxpayer must elect as to all such interest and may not elect 
as to only a portion thereof. 

(4) The adjustment requiring the exclusion of any deduction in connection with 
exploration, etc. , has been eliminated as t'o taxable years after the base period. 
As retained relative to taxable years in the base period, the adjustment has been 
limited to deductions allowed in respect of expenditures for intangible drilling 
and development costs paid or incurred in or for the drilling of wells or the 
preparation of wells for the production of oil or gas, or for development costs in 
the case of mines. Such deductions are excluded only if and to the extent that 
in the light of the taxpayer's business it is abnormal for the taxpayer to incur 
a liability of such character or, if the taxpayer normally incurs such liability; 
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only to the extent that the amount of such liability iu ihe taxable y(. ;&r in (p((. stion 
was grossly disproportionate to the amount of such liability in the four previous 
taxable years. 

(5) Corporations computing th&'ir & x(& ss profits credit on the in&. ome plan are 
allowed a dividends received credit of 1('0 p&. r cent of the &lividcnds received from 
a domestic «orporation, but, unlike corporations on the inv& si& 0-capital plan, are 
given no credit for divi&iends received from a foreign corporation. Such divi- 
dends, however, if their re««ipt (onstitutes;&u abnormaliiy, are «niiiled to the 
treatment provided by section 7"1. 

(0) The sire«itic adjnstn&eni excluding frou& income aw:&rds of the Mixed Claims 
Commission has been eliminated, since it is air«»dy covered by the general pro- 
visions of section 721. Such income vvould be abuormal in kind, au&1, t(& the 
extent it constituted compensation for past losses, would be attributable to the 
years such losses occurred. Most of these a&vards of the Mixed Claims Com- 
mission were paid many years ago. However, a uun&ber of;»vards to American 
nationals were rendered by the Co&Omission only recently and have not yet been 
paid. The conferees &v«re unanimous tlrat such avvards when paid, to the extent 
they do not include current interest, should not and would not be subject to the 
excess-profits tax. Section 711(a) (1) (I) of Senate a&nendment has been 
omitted from the bill as agreed io in conf«rence by reason of the fact that the 
conferees;&re couviuced (and have the assurances of the Treasury) that section 
721 of the bill accomplishes the same result, since the very nature of the award 
n&akes any resulting income abnormal, and none of the amounts paid pursuant 
to such award. : will be attributable to any taxable year be iuning after December 
81, 1989, within the meaning of such section. In so far as such amounts are 
properly includible in the normal tax net income of thc recipients, they will, of 
course, be subject to the normal tax in the year in which they are accrued or (in 
the case of recipients upou the cash receipts basis) are actually received. 

(7) The adjustment in the base Deriod ou account of bad debts representing 
unrecovered loans made by a paI'ent corporation to a subsidiary has been 
eliminated. 

SECTION 712. ALLOWANCE OF EXCESS-PROFITS CREDIT. 

House bill. — Under the IIouse bill a domestic corporation was permitted to 
choose bet~ee~ the income credit and the invested capital credit only if it had 
been in existence during the enti&e 48 months prior to the begiuning of its first 
taxable year which began in 1940. Foreign corporations subject to excess-profits 
iax were required to compute their excess-profits credit on the income plan if 
they were in existence during the entire 48 months prior to the beginning of 
their first excess-profits tax taxable year beginning in 1940 and were engaged in 
trade or business within the United States or had an otfice or place of busiuess 
therein at any time during each of the taxable years iu the 48 Inonths prior to 
such date. All other domestic and foreign corporations subject to excess-profits 
tax were required to comi&ute their excess-profits credit on the invested-capital 
plan. 

Senate amendment. — Under the Senate amendment all domestic corpo&ations 
which have been in existence prior to January 1, 1940, and all foreign corpora- 
tions which, under the House bill, were rcqui('cd to co(npute their ex&. ess-profits 
credit on the income plan, are permitted to choose between the inco&ne and the 
invested-capital plan. All other corporations, including corporatious which for 
any taxable year do not file returns, must compute their excess-profits credit 
on the invested-capital plan. 

Conference agreement. — The Senate provision is adopted. 

SECTION 718. EXCESS PROFITS CREDIT BASED ON INCOME. 

ufo&(se bilL — Under the House bill all taxable vears in the base period, includ- 
ing taxable years for which there were deficits, were taken into account iu 
computing the average base period net income, except that the loss for one 
deficit vear (the largest, if the taxpayer had more than one) was not to be 
applied in reduction of the aggregate income for other years. In ascertaining 
the average, however, the period covered by such taxable year was taken into 
account, i. e. , the aggregate for the other years was divided by the total number 
of years in the base period, not by such total number less one. 

290217' — 41 66 
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8enatc anicndnicnt. — In lieu of the treatment relative to deficits contained in 
the House bill, the Senate aniendment provides that a, taxpayer may entirely 
exclude one base period taxable year in computing its average earnings. Not 
only may the excess-profits net incomeror the deficit for such year be excluded 
from the computation, but the Iu riod embraced by such taxable year is excluded 
in ascertainiiig the average base period net income for the base period. Thus, 
if the base period includes four calendar years and the taxpayer chooses to 
drop one of such years out of the computation, the aggregate income for the 
reiuaining three ve irs is divided by 3, and not by 4, in ascertaining the base 
period average. 

Since under the Senate amendment all domestic corporations which have been 
in existence prior to January I, 1840, are permitted to choose between the 
incnine and the invested capital plan, even though they may not have been in 
existence during the entire base period, the Senate amendment also provides 
for a constructive excess-proiits net income in the case of corporations electing 
the income plan for such portion of the base period as the corporation was not 
in existence. Such excess-profits net income is to be computed in the same 
manner as the House bill provided in the case of corporations electing the 
invested-capital plan, i. e. , 8 per cent of the invested capital for the day following 
the close of the base period, reduced by the same ratio of inadmissibles as is 
applicable to the last yeiir of the base period. 

The adjustment on account of capital additions and reductions was amended 
so as to treat 100 per cent of the stock of another corporatiou owned by the 
taxpayer as excluded capital. This conforms with the change made in the 
dividends received credit of corporations computing their excess-profits credit 
on the income plan. 

Confn ence agreement. — The Senate provision permitting the complete exclu- 
sion of one vear in the computation of average base period net income has been 
eliminated, and the House provision relative to the treatment of deficit years 
has been restored. In addition, it is provided that, in computing the income 
credit, the amount thereof, prior to adjnstment on account of capital additions 
or capital reductions, shall be 05 per cent of the average base period net income 
instead of 100 per cent of such average base period net income. This 5 per cent 
reducti'on of the average base period net income is in lieu of the House provision 
which included an additional 41$o per cent of the normal-tax net income in the 
excess profits tax of corporations electing the income plan and provided a 5 per 
cent diLrenfial in the graduated rate schedule applicable to such corporations. 

In view of the conference agreement on sections 711 and 712, the Senate pro- 
vision relative to a constructive excess profits net income in the case of corpora- 
tions in existence during part, buf not all, of the base period has been retained, 
and the treatment of corporate stock as excluded capital has been limited to the 
stock of domestic corporations. 

SECTION 714. EXCFSS-PROFITS CREDIT BASED ON INVESTED CAPITAL. 

House bill; — Under the House hill the invested capital credit for any taxable 
year refiected, in part, the base period experience of the taxpayer. In general, 
the excess-profits credit consisted of an amount representing the base period rate 
of return (but not less than 7 per cent or. more than 10 per cent on the first 
)500, 000 and not less than 5 per cent or more than 10 per cent on the remainder) 
nn so much of the corporation's invested capital for the taxable year as did not 
exceed its invested capital at the close of the base period, plus 10 per cent of so 
much of the remaining invested capital as did not bring the total invested capital 
beyond $500, 000, and 8 per cent of the remainder. 

Senate amcn4tmcnt. — Under the Senate amendment the base period experience 
of a corporation electing the invested capital credit is eliminated from considera- 
tion. The excess-profits credit of any such corporation is 8 per cent of the 
taxpayer's invested capital for the taxable year, without regard to its earnings 
recnrd in the base period. 

Conference agreenicnt. — The conference agreement adopts the Senate provision. 

SECTIONS 71B — 71S. INVESTED CAPITAL, 

The only change, other than -lerical and technical changes, made liy the Senate 
amendment in these sections of the House bill was the insertion of a new sentence 
in section 715 authorizing the Commissioner of Internal Revenue, pursuant to 
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regulations, to permit, in the computation of invested capital, the usc of averages 
or ratios on a monthly, annual, or other appr»l»iate liiisis, where in his opinion 
the circumstances do not require daily computation. 

Under the coiiference agre& ment, the authorization to &ompute inv&st«l c:ipital 
&&n some basis other than a diily 5;isis is limited to caves &vhere su& h &ither inethod 
will not cause the invested capital t» vary by more than $1, 000 from I he inv& sted 
capital computed on a daily basis. The conference iigreem&ut also &rink& s forth& r 
technical changes in order to eliminate duplications in the comluitation &&f equity 
invested capital. Pr»visions have been iiis& ried governing the extent to which 
the equity invested c ipi!:il of a p;&rent coi'poration is to be iu& re&ised or decreased 
following a liquidation under section 112(b) (0). This provision &nabl&s the 
provisious of section 718(b) (8) to h&' expande&l so as to cover all situations i&1 
which, under the doctrine of Co»&»iiseio»er v. Sansome (00 F&d. (2&1), !)81), the 
earnings and profits of one corporation become the earnings and pr& fits ot' another. 
A proper appliciition of the provisions of section 718 prevents, it is believed, im- 
proper duplications in the case of the merger or consolidation of two or more 
corporations, one of which owns stock in the other. ; for the sake of clarity, how- 
ever, subsection (c) (4) has been inserted dealing with the merg& r or consolida- 
tion of two or more corporations, one of which owns stock in the other, In case 
the corporation whose stock is owned by the other is merged into the other, no 
corresponding provision is necessary, since the property transferred in the merger 
represeuted by such stock is uot within any provision of section 718(a). 

SECTION 71&&. BORROWED INVESTED CAPITAL. 

Ifo«se bill. — Under the House bill borrowed capital (i. e. , indebtedness evid& need 
bv a bond, note, bill of exchange, debenture, certificate of imiebtedness, mortgage, 
or deed of trust) was included in invested cayital under a graduated liinitation 
at varying percentages (100, 602/2, 881/2), these percentages depending upon the 
size of the coryoratiou. 

Senate amendment. — Under the Senate amendment all borrowed capital is in- 
cluded in invested capital at 50 per ceut, regardless of the size of the &. Orporatiou. 
Borrowed capital is defined to mean, in addition to the types of ind&. hte&lness 
described iu the House bill, certain amounts received as advance payment in 
connection with a contract with a foreign government to furnish articles, ma- 
terials, or supylies, to the extent such amounts would be repayable, pursuant to 
the terms of the contract, if cancellation by such foreign government occurred at 
the beginning of the day for which the borrowed &spital is b~ing ascertained. 
Such contract must have been iiiade before the expiration of 80 days after the 
date of enactment of the bill. 

Conference agreement. — The Senate yrouision has been adopted, except that the 
clause relative to amounts rcpavable to a foreign government has been redrafted 
so as to make certain that the amounts included as borrow& d capital thereunder do 
not include amounts treated as income and therefore reflected in equity invested 
capital through the accumulated earnings and profi! s account. 

SEOTIOS& I 20 ADMISSIBLE AND I'NADMISSIBLE ASSETS 

Ifo&cae bilL — Under the House bill, in addition to corporate stock, all Federal, 
State, and local obligations were treated as inadmissible assets for the taxable 
year, and the iuterest derived therefroin was not included in nor&nal-tax 
income, upon the basis of which the excess-profits net income was comyuted, 

Senate amendment. — Under the Senate amendment all United States obliga 
tions and obligations of Federal instrumentalities, the interest from which is not 
exempt from excess-profits taxation, are treated as admissible assets and the 
interest derived therefrom is subject to tax. In addition, the taxpayer may elect 
to treat all other Federal, State, and local obligations as admissilile assets for 
the taxable year. If such an election is made, the normal tax net income is in- 

creased hy the amount of interest derived from such obligatioiis. The taxpayer 
is required to make a single election relative to all such obligations and may not 
elect as to only a portion thereof. 

Conference agreement. — Under the conference agreement the disinction between 
certain United States obligations and obligations of Federal instrumentalities, 
on the one hand, and of other Federal, State, and local obligations, on the other, 
is eliminated. The taxpayer's election, instead of being an election to treat the 
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obli n&lions in question as admissible assets, is an election to include the interest 
derived therefrom in normal tax net inc&&me. It is provided that, if such an 
& l«&i&&n is made, thc obligations from which such included interest is derived are 
tre &ted as admissible assets for the taxable year. 

SECTION 721. ABNORMALITIES IN INCOME IN TIX~LE PEBIOD. 

Ilous& bill. — There were no comparable provisions in the EIouse bill. 
Senate u&a&»d»&&1&t. — Section 7&1(a) of the Senate amendment was designed to 

provide relief in the case of— 
(1) Income arising out of a claim, award, judgment, or decree, or out of inter- 

est on any of the foregoing; 
(") Incmue received with respect to a contract whose performance required 

n&ore than one year; 
(3) Income resulti&&g from the exploration, discovery, prospecting, research, or 

tlevel&&pment of tangible property, patents, fortnulas, or proce, , &s, or any combi- 
nation thereof, by the taxpayer or any of its predecessors, providing that such 
exploration, etc. , extended over a period of more than one year; 

(4) Income «hich is required to be included for the taxable year as a result of 
a change in the taxpayer's accounting period or method of accounting; 

(9) Income received by the lessor of real property on the termiuation of the 
lease as a result of i&nprovcments on the property during the lease. 

Any of the above types of income which is abnormal in kind, or which. in the 
light of the taxpayer's experience in the four previous taxable vears, is abnormal 
in amom&t, is entitled to the following treatment: 

The amount thereof attributable to auv previous taxable year or years is to 
be detetanined under rules and regulations prescribed by the Couunissioner with 
the approval of the Secretarv. In the case of income from exploration, etc. , the 
Commissioner is required to allocate in equal amounts so much of such income as 
is not attributed to the taxable year to each of the preceding years (not exceeding 
five) during which the exploration, etc. , was conducted. The excess-profits tax 
for the taxable year shall not exceed the excess-profits tax for such taxable year 
computed without including such income in gross income, plus the aggregate of 
the additional excess-profits taxes which would have been payable in each of the 
preceding taxable vears (including the current taxable year) to which a portion 
of such iucon1e is attributed if such portion had been included in income in such 
year. 

Section 721(b) provides a 2-year carry-over of the unused excess-profits credit 
for any taxable year beginning after Dece&nber 81, 1989, in the case of corpora- 
tions 80 per cent or more of whose, gross iucome is derived from Inining or 
processing n1inerals or from processing or otherwise preparing for market any 
seasonal fruit or vegetable, or any fish or other marine life. The unused excess- 
profits credit for any taxable year is the amount by which the excess-profits credit 
for such taxable year exceeds the excess-profits net income for such taxable year. 

Co»fe&. c»ce agreement. — The conference agreement retains section 721 vvith 
the following modifications: 

(1) The item relative to income resulting from explorations, etc. , has beeu 
rewritten. The exploration, etc. , from which the income is derived must be the 
taxpayer's own exploration. Income resulting from activities of such a character 
carried on by a predecessor corporation is not entitled to the treatment provided 
in section 721. 

(2) The item relative to income arising from the termination of a lease has been 
broadened so as to include all iucome arisiug from such source and not merely 
income occasioned by improvetuents on the property during the term of the lease. 

(3) A new category of potentially abnormal income has been added, consisting 
of dividends on stock of foreign corporations, except foreign personal holding com- 
panies. This is part of the conference agreement relative to the dividends received 
credit of corporations computing their excess-profits credit on the income plan. 
See section 710. 

(4) The fixed rule of allocation applicable to income resulting from exploration, 
etc. , has been eliminated. 

(5) A new provision is inserted making certain that income attributed to any 
future year or years will be included in excess-profits net income for such future 
year or years and subjected to excess-profits tax. 

(6) Subsections (b) and (c), providing for a special 2-vear carrv-over of the 
unused excess-profits credit in the ease of certain businesses, are eliminated. 
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SECTION 722 ( SECTION 72 1 I/ OF THE SENATE AMKNDII KNT) . ADJUSTMENT OF 
ABNORMALI'I'IES IiV INCOME AND CAPITAL. 

Section 7211)2 of the Senate (&mendment:. provides that the Commissioner shall 
lmve authority to make any adjustments which abnoriually affect income or cap- 
ital, and that his decision shall be, snbject io review by tile Board of Tax Appeals. 

Co»fer&»ee a&)r&e»&e»t. — Under the conference agreemcut section 721+ is re- 
numbered section 722 and given the heading "Adjust(Deut of Almormaiiiies of 
Income and Capital. " It grants tl&e Commissioner authority to adjust any itenis 
ivhich iibuornialiy;ii'feet income or capital, aud provides that the Commissioiicr's 
decision shall be subject to review by tile Board of T:ix Appeals. It is iindcrstood 
that the Treasury and members of the stat'f of the Joint Coniuiitiee on Iuternal 
Bevenue Taxation Ivil) g'ive further study to the entire problein covered by this 
section aud will report to the appropriate couimittees on the subject as soon as 
possible. 

SE&, 'TIONS 722 AND 724 (SECTIONS 722 AND 723 OF THE SENATE AMENDMENT AND SEC- 
TIONS 721 AND 22 OF THE HOUSI. BIII). EQUITY II&VESTED CAPIT(L IN SPECIAL 
CASES — FOREIGN COBPORATIONS, INVESTED CAPITAL. 

In addition to changes in section numbers, a clerical change was made by the 
Senate amendment because of the changes made in section 714. The Seiiate pro- 
vision is adopted with a further change in section uumber. 

SECTION 724 (SECTION 722 OF THE HOUSE BILL) . PERSoiVAL SERVI&. 'E CORPORATIPiNS. 

House bill. — The House bill allowed a personal service corporation an election 
to have its income taxed iu the hands of its sha. reholders iu lieu of payiug an 
excess-profits tax. A personal service corporation was defiued to mean a corpo- 
rutiou whose iucome is attributable primarily to the activities of sha. reholders 
who are regularly eugaged in the active conduct of the;ill'airs of the corporation 
and are owners at all times &hiriug the taxable year of at least 80 per cent in 
value of the stock of the corporation, aud in which capital (whether invesied 
or borrowed) is not a material income-producing factor. Foreign corporations 
and any corporation 00 per cent or more of whose gr&&ss iucome consisted of 
gains, profits, or income derived from trading as a principal werc excluded. 
For the purposes of the stock-owuership test, an individual was cousidercd as 
owuing stock owned by his spouse or Ininor child. 

N&»ate a»&cnd&Dent. — The Scuate ameudinent contains, in effect, three alterna- 
tive definitions of a personal service corporation. The first is that contained 
iu the House hill. The secoud defines a personal service corporation as a cor- 
poration (in ivliich capital is uot au income-producing factor) at least 80 per 
cent in value of whose stocl- is owned at all times during the taxable year by 
shareholders who are regularly engaged in the active conduct of the corpora- 
tion's affairs. This defiuitiun differs froin the EIuuse &iefinition in that it does 
not require the corporation's income to be ascribed prima'rily to the activities 
of such shareholders. The third alternative contained in the Senate amen;1- 
ment defines a persoual service corporation as a corporation (in which capital 
is not au income-producing factor) the income of which is to be ascribed 
primarily to the activities of shareholders who are actively engaged in the con- 
duct of the corporation's affairs and all of the stock of which is owned at all 
times during (. he taxable year by or for not more than 20 individuals. The effect 
pf this alternative is to incliide corporations ivhich have so-called silent partners 
who own more than 20 per cent of its stock. As to both alternatives added 
by the Senate amendment, it is provided that an individual shall he considered as 
owniug stocl- owned not only by his spou. . e or minor child, bui. by any guardian 
or trustee representing them. 

conference ui)) «:')»ent. — Under the conference agreement a personal service 
corporation is defined to mean a corporation whose income is attributable 
priinarily to the activities of shareholders who are regularly engaged iu (he 
active conduct of the affairs of the corporation and are owners at all (in&i s 
during the taxable year of at least 70 per cent in value of each class of 
stock of the corporation, and in which capital (whether invested or bprrpwed) 
is not a material income-producing factor. Foreign corporations a)id any cor 
poration fi0 per cent or more of whose gross income consisted of gains, profits, 
pr incpme derived from trading as a principal are excluded. For the purposes 
of the stock-ownership test, an individual is considered as owning stock owned 
by his spouse or minor child or by any guardian or trustee representing them. 
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SECTION 726 (SECTION 723 OI' THE SENATE AMENDMENT AND SECTION 724 OF THE 
HOUSE BILI. ) . CORPORATIONS COIIPLETING CONTRACTS UNDER MERCHANT MARINE 
ACT, 1936. 

In addition to changing the section number, only a clarifying change was 
made in this section by the Senate amendment. The Senate provision is 
adopted, with a further change in section number. 

SECTION 727 (SECTION 726 OF THE SENATE AMENDMENT AND SECTION 723 OF THE 
HOUSE BILL). EXEMPT CORPORATIONS. 

The Senate amendment made no change in this section as contained in the 
House bill except to change the section, number and to advance from Decem- 
ber 1, 1940, to Ju)y 1, 1941, the date before which an investInent companv 
must register as a diversified company under the investment Company Act of 
1940 in order to qualify for exemption for the taxable years 1940 and 1941. 
The Senate provision is adopted with a further change in section number. 

SEC'PION 728 (SECTION 727 OF THE SENATE AMENDMENT AND SECTION 726 OF THE 
HOUSE BILL). MEANING OF TERMS USED. 

The Senate amendment and the conference agreement merely change the 
section number. 

SECTION 729 (SECTION 728 OF THE SENATE AMENDMENT AND SECTION 727 OF THK 
HOI, SE BILL). LAWS APPLICABI. E. 

House btlb — Section 727(b) of the House bill provided that no return need 
be filed by a corporation whose excess-profits net income (placed on an annual 
basis in the case of a taxable period of less than one year) was not greater 
than $5, 000, the amount of the specific exemption contained in the House bill. 

Senate antendment. — The Senate amendment provides that no return need 
be filed unless the corporation's excess-profits net income (placed on an annual 
basis in the case of a taxable period of less than one year) is in excess of 
$10, 000, the amount of the specific exemption provided by the Senate amend- 
ment. 

Conference Gg1eennent. — In view of the conference action restoring the spe- 
cific exemption to $5, 000, the House provision is adopted with a further change 
in section number. 

SECTION 730 (SECTION 729 OF THE SENATE AMENDMENT). CONSOLIDATED RETI. RNS. 

This section was not in the House hill. As added by the Senate amendment 
it permits consoli(lated returns to be filed by affiliated groups of corporations 
under certain circumstances, among which is the requirement that all the 
corporations which have been members of the aiiiliated group at any time 
during the taxable year for which the return is made must consent to regula- 
tions prescribed by the Commissioner, with the approval of the Secretarv, 
prior to the last day prescribed by law for the filing of such return. The 
making of a consolidated return shall be considered as such consent. 

The term "affiliated group" is defined to mean one or more chains of cor- 
porations connected through stock ownership with a common parent corporation 
if— 

(1) At least 95 per cent of each class of the stock of each of the corpora- 
tions (except the common parent corporation) is owned directly by one or 
more of the other corporations; and 

(2) The commou parent corporation owns directly at least 95 per cent of each 
class of the stock of at least one of the other corpo'rations. 

Poreign corporations (except certain 100 per cent owned foreign subsidiaries 
of domestic corporations), China Trade Act corporations, and certain corpora- 
tions deriving income from United States possessions are uot to be deemed 
to be affiliated with any other corporation within the Ineaning of this provision. 

Under the conference agreement— 
(1) The class of corporations excluded from membership in an affil)a(ed 

group is expanded. to include certain other corporations in addition to. those 
specified in the Senate amendment. As thus expanded, the class of corporations 
excluded from the afbliated group includes all. those corporations which by 
reason of the fact that they are themselves exemPt from the excess-Profits tax 
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or are taxable on a basis different from that used in the case of corporations 
generafiv (as in the case of foreign corporations), or are otherwise allowed 
special treatment (as in the case of China Trade Act corporatious, personal 
service corporations, aud corporations doiug business in possessions of the 
United State=-), cau not appropriately be associated for tas purposes with 
corporations not accorded such ~al treatxueut. While insurance companies 
in general are not includible in an affiliate group, an iusurance company may 
be affiliated with other iusurance coxnpanies of the same tasable character. 
For esample, an insurance coxupauv tasable under =ection 'Ol may file a con- 
colidaxed return with auother insurance companv tavable under the same sec- 
tion, assumlug both companies meet the stork owuership test. An iusurance 
company tameable under section 201 mav not, however, file a consolidated 
return with another insurance company taxable uuder secxiou 204 or section 
207. The conference agreexnent preserves the esception relative to certain 
100 per cent owned foreign subsidiaries of domestic corporations contaiued in 
the Seuate amendment 

(2) The definition of the term 'afiiliated group" has been revised so as to 
ak in terms of iucludible corporations (all corporations not excluded from 

xuembership in an atfiliated group beiug termed iucludible corporations) aud 
to provide xhiit the tvpe of stock to which the % per cent oxvuexchip te;t applies 
shaB nox include nonvoting sxocl- which is liiuited aud preferred as to dividends. 

The term "afilliated group" is defined to mean oue or more chaius of 
includible corporations connected throu h stocl- ownership with a conuuon 
parent corporation which is itself an includible corporation if- 

(a) Ax least I per centxxm of the stock of each of the includible cor- 
poratious (escept the common parent corporation) is owned directly by 
one or more of the other includible corporations; and 

(b) The coxumon parent corporation owns directly at least 90 per centum 
of the stock of at least one of fhe other includible corporatious. 

In view of the above definition. consolidated returns xuay not be filed by 
subsidiary corporations as an affiliated group uuless the parent corporation 
through which such subsidiaries are connected is a member of the group. 
For instance, there will not be recognized as an atfiliated group two inductrial 
corporations the common parent. of which is an mmance companv or a per- 
sonal holding coiupanv. In addition. no corporation which is connected by 
stock owner=hip with an afiiliated group of includible corporations onlv through 
a nonincludible corporation may be iucluded in a consolidated return. If a 
conuuon parent which is an includible corporation owns 90 per cent of the 
stock of a nonincludible corporation and 00 per cent of the stocl- nf an in- 
cludible corporation, it. and the other iucludible corporations mav. of course, 
file a consolidated return. 

t'nder section 141 of the Internal Revenue Code and corresponding sections 
of prior Revenue Act=, the Commissioner ha- prescribed bv relations the 
requirement that all corporations falling within the afliliated group at any 
time during the tasable vear shall join in the consolidated return. The section 
provides that all the members of the group shaB consent to such regulatious 
asc a condition to the privilege of filing such return. It is contemplated that 
the Conuuiscioner will premibe like requirements for the purposes of the con- 
solidated returns authorized by this section and the section provides that cuch 
~atinns shall be consented to bv all of the includible corporatious. a 

EECIXOÃ Tsl. IXCOXXE FXXOXX ~EVG ST)XATEGXC METALS (SECTIO'V 780 OF SEXETE 
AxxEÃnxxF'cT) . 

Ttus section is new in the Senate axuendment. no comparable provision hav- 
ing been contained in the House bilL It esemltts from escess-profits taz in- 

come derived from ndning, reduction or beneficiation of tungsten quicksilver, 
man~ese, platinum, antimony, chromite, and tin, or the ores and material 
containing such xnetals. These materials have been declared to be strategic 
materials bv the Sar Department The esemption provided in section r30 is 
intended to encourage their doiuestic production. 

K'uder the confereuce agreement, this section is chan ed to ectiou gi] 
gi~~~ a new captiom It ezempts from ezcessp~~fits 

the adjusted ezcesc-profit net income of a doxuestic corporation which is at 
tributable to mining within the I. uited States of tungcsten, quicksilver 

chromite, or tiu. The txtt ou t 
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of the a&ljusted ex& ess-profits net inco&ne is an amount which bears the same 
rati&& to ihe t &x computed on all the adjusted excess-profits net income as such 
remaining portion b&:»s to the entire adjusted excess-profits net income. 

SUPPLEMENT A. ExoHANGEs: Exczss-I RQRTT8 CREDIT BRSKD oN IN&&oME. 

I&:vcept for te&hnical changes and the changes indicated below, Supplement A 
of the Senate amendment is the same as Supplement A of the House bill. 

House bill. — Supplement A of the House bill contained provisions whereby, in 
computing the excess-profits credit of a taxpayer on the average earnings plan, 
the base period experience of corporations, the assets of which had previously 
been acquired by the taxpayer in certain types of transactions, could be taken 
into account. This provision was intended not only to enable the base period 
exp& rience of the enterprise to be more truly reflected but to enable the income 
credit to be available in certain cases even though the taxpayer had not been in 
existence during the entire base period. The types of transactions in which the 
assets of another corporation must have been acquired to entitle the acquiriug 
corpo&ation to these benefits were as follows: 

(1) AVhereby all the assets of another corporatiou were acquired in whole or 
in part for all the stock of the acquiring corporation. 

(2) Complete liquidations of subsidiaries under section 112(b) (6). 
(3) Statutory mergers or consolidations. 
Senate &»»e&&d&n&»t. — Aside from certain technical changes the Senate amend- 

ment changed this provision of the House bill only in the following respects: 
In addition to the types of transactions covered by the House hill, the Senate 

amendment added the tvpe of exchange described iu section 112(g) (1) (C) of 
the Internal Revenue Code, that is, the acquisition by one corporatiou, in exchange 
solely for all or a part of its voting stock, of substantially all the properties of 
another corporation, the assumption by the acquiriug corporation of a liability of 
the other or the fact that property acquired is subject to a liability being disre- 
garded in the determination of whether the exchange is solely for voting stock. 
There were also added transfers before October 1, 1940, by one corporation of 
property to another corporation solely as p»id in surplus or a contribution to 
capital in respect of voting stock of the transferee corporation owned by the 
transferor corporation, assumptions of liabilities being disregarded as in the 
case of section 112(g) (1) (C) reorganizations. Neither of these types of trans- 
actions are iucludible unless the transferor corporation is forthwith completely 
liquidated in. pursuance of the plan under which the acquisition is made, and the 
transaction of which the acquisition is a part has in all respects the effect of a 
statutory merger or consolidation. 

The Senate amendment also provi&les that in the case of a taxpayer which 
became an acquiring corporation in a taxable year after December 31, 1939, 1f, 
on September 11, 1940, and at all times thereafter until the taxpayer became an 
acquiring corporation, either the taxpaver or one of the transferor corporations 
involved in the transaction in which the taxpayer became an acquiring corporation 
owned not less than 75 per cent of each class of stocl- of each of the other corpora- 
tions involved in the transaction, then the average base period net income of the. 
taxpayer should not be less than either (1) its average base period net income 
would have been if the transaction had not taken place or (2) the average base 
period uet income of that transferor corporation whose average base period net 
income is the greatest. 

A change, corresponding to that made in section 713, was made in section 742, 
authorizing the omission of one taxable year in the computation of average base 
period net inco&ne. 

Conference ap&ecn&cut. — The Senate provisions are adopted, except to the 
extent they aulhorize the complete exclusion of one taxable rear iu computing 
average base pe&'iod net income. (See section 713. ) The conference agreement 
also makes a clarifving change, whereby section 743(c) is strickeu out and 
section 740(g) 'inserted in lieu thereof. Section 740(g) provides that the 
term "component corporation" includes a component corporation of a corn 
ponent corporation, except as used in section 742(d) (1) and (2) and section 
743(a). 

SUPPLI:MENT B. I' xcIIANszs: HIOIIKST BRAcIKET AMDUNT AND INVEsTED 
CzPTT&L. 

House bill, . — In the compntation of the invested-capital credit under 
House bill, a number of variable factors were employed dcpendiug upon the 
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s»c of the corporation. The preferential treatment ace&&nled small corporations 
made it necessaiy to includ& provisions to prevent a large corporation fron& 
receiving small corporation treatment through breaking itself up into a num- 

of small corporations by means of tax-free transactions. Supplement B 
of the House bill provided the necessary gules for adjusting the various factors 
employed in the computation of the invested capital credit followit&g certain 
tax-free transa&. tions. 

8enate a&pend»«&&t. — The Senate amendment eliminates most of Supplnnent 
B as no longer necessary in vi& &v of the change made in section 714, relative 
to the con&putation of the invested-capital credit. Se& tion 751, r& lative t. o the 
determination of property paid in for stock and of borrowed capital in con- 
nection with certain exchanges, was retained, however, with a clerical amend- 
ment. Section 759, rei&& tive to the determir&ation of the preferential rate 
amount (renumbered section 7, &2 and entitled "Highest Bracket Amount "), 
was also retained, with technical amendments. 

The deiinitions of " exchange, " " transfer or upon exchange, " " transferee 
upon exchange, " and "preferential rate amount" (renamed "highest bracket 
amount"), contained in section 750 of the House bill, were also retained but 
the term " exchange " was clarified so as to make it clear that only trans- 
actions occurring after December 81, 1917, are embraced in the definition. 
Broadly speaking, the tax-free exchange provisions did not appear in the 
income-tax law until after such dat&. 

Conference agrecn&e»t. — The conference agreement adopts the Senate pro- 
visions. 

Atnendments Nos. 2, 8, and 4: These are changes in title and section num- 
bers. The House recedes. 

Amendment No. 5: Section 124(d) as added to the Internal Revenue Code 
by the House bill provided for making certain adjustments ou account of 
changes in prior amortization or depreciati&m deductions occasioned by the 
provisions of subsection (d) (1), (2), (8), and (4), which adjustmeuts were 
to be made without regard to the statute of limitations, closing agreements, 
or any other final determination of tax liability. This amendment expands 
such provision so as to cover the recomputation required by subsection (i), 
added by amendment No. 11. Because of the changes made in suhsec!ion (i) 
in conference, this amendment is no longer necessary; and the Senate recedes. 

Amendment No. 6: This is a clarifying amendment expanding the definition 
pf the term "emergency facility" to include any facility which meets the required 
conditions, as well as land, buildings, machinery, or equipment in terms p f 
which the definition in the House bill vvas phrased. This is to make certain 

the cost of dry docks, channels, airports, and similar facilities may 
amortized. The House recedes. 

Amendntents Nos. 7, 8, and 9: These amendments substitute January 1, 1940, 
for July 10, 1940, the date contained in the House bill, as the date (1) after 
which the construction, reconstruction, erection, or installation of any facility 
must have been completed or its acquisition have taken place in order that 
the cost thereof may be subject to amortization, (2) with which the period 
pf natipnal emergency begins during which the facility must have been necessary 
in the interest of national defense, and (8) in terms of which the portion of 
the adjusted basis subject to amortization is defined. The House recedes with 
an amendment fixing June 10, 1940, as such date. 

Amendment No. 10: Under the House bill, the certificate entltllng the tax- 
payer to amortization must have been issued before vvhichever of the foitowtn~ 
dates was the later: (1) The beginning of the cot&struction, etc. , of the facility 
or the date of its acquisition, or (2) the sixtieth day after the enactme~t of 
the bill. The Senate amendment changed the day specified in (2) 
hundred and twentieth day after the enactment of the bill. The House recedes. 

Amendment No. 11: This amendmm&t substitutes for section 124 (i), (j), 
(k) of the House bill a new subsection (i). In general, subsections (i), (j), 
and (k) of the House bill prohibited the destruction, demolition, etc, pf any 
emergency facility without the consent of the Secretary of War or the Secretary 
of the Navy, and provided penalties for violations thereof. The substitute pro- 
vision inserted by the Senate amendment provides that, if the taxpayer has»een. 
pr will be paid or substantiallv rei&nlmrsed by the Govern&neat for all pr 
part of the cost of any emergency facility pursuant to any Government con 
tract for the construction or acquisition of such facilities, or the purchase pf 
supplies, or otherwise, amortization of the cost of such facility (including any 
atnprtization previously taken) will be disallowed unless within 30 days after 
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making of such contract, or 80 days after the date of the enactment of the bill, 
whichever of such periods expires the later, the Advisory Commission to the 
Council of National Defense and either the Secretary of War or the Secretary 
of i. he Navy have &ertified to the Coipmissioner of Internal Revenue that the 
contract contains provisions adequately protecting the put&lic interest with 
respect to ilie future use and disposition of the facilities. The terms and con- 
ditions of sucli contracts with reference to payment or reimbursement of the 
cost of such facilities and the protecting of the Government's interest therein 
shall be niade available to the public. 

The House recedes with an amendment. Under the conference agreement, 
reimbursement by the United States must have been either (1) directly, by 
provision of any contract with the United States dealing expressly with such 
reimbursement, or (2) indirectly, because the price paid by the United States 
(in so far as return of cost of the facility is used as a factor in the fixing 
of such price) is recognized by the contract as including a return of cost greater 
than the normal exhaustion, wear and tear. In the event of such reimburse- 
ment and in the absence of the required certificate, amortization with respect 
to the facility in question is disallowed, but only for the period following the 
end of the month in which the contract is made. The time within which the 
certification that the Government's interest is adequately protected is required 
to be ma&le has been increased to 90 days after the making of the contract or 120 
days after the &iate of enactment of the bill. It is further provided that a 
certffi&ate made by the Advisory Commission and either the Secretary of War 
or the Secretary of the Navy to the Commissioner of Internal Revenue, within 
90 days after any contract is made or 120 days after the enactment of the bill, . 
to the effect that, under such contract, reimbursement is not provided for vvithin 
the meaning of the above provisions, shall be conclusive of such fact for the 
pu&poses of this provision. 

Under tlie conference agreement the provision with respect to publicity has 
been retained. 

Anicudn& nts Nos. 12, 18, 14, and 15: These are clerical amendments. The 
House recedes. 

Amendments Nos. 18 an&1 17: The effe&'t of these amendments is to add to 
the class of contracts or subcontracts relative to which the profit-limiting pro- 
visions o'f tlie Vinson-Trammell Act are suspended, any contracts or subcon- 
tracts which were entered into before the beginuing of the contra. ctor's or sub- 
contractor's first taxable year which began in the year 1940 and which are not 
completed until after the last taxable year to which the excess-profits tax is 
applicable. The House recedes. 

Amendment N«. 18: This amendment adds a new section susl ending the profit- 
liniiting provisions of the Merchant- Marine Act of 1980 as to any subcontract 
whi& h would otherwise be subject to, such A& t, if such subcontract was entered 
into by a corporate contractor with a corporate subcontractor in auy taxable 
year of the subcontractor subject to the excess-profits tax, and if the principal 
contractor and the siibcontractor were not affiliated at the time such subcontract 
was entered into or at any ™e thereafter up to and including the date of 
its conipletion. The definftion of "affiliated" is substantially the same as that 
contained in section 2704(b) (1) of the Internal Revenue Code, i. e. , two or more 
«&rporations shall be deeme&1 to be afiiliated (1) if one corporation owns at least 
99 per cent of the stock of the other or others, or (2) if at least 95 per cent 
of the stock of two or &nore corporations is owned bv the same interests. For the 
purposes of such rule the term "stock" is not to include nonvoting stock which 
is limite&1 and preferred as t&& dividends The House recedes. 

Amendments Nos. 19 and 20: These are changes in title and certain numbers. 
Tlie House recedes. 

Amendments Nos. 21, 22, 28, and 24: 
The House hill provided rules applicable to taxable years beginning after 

December 81, 1988, for determining the effect on earnings and profits of the sale 
or other dial'iosition (after I&'ebruary 28„1918) of property by a corporation or 
the ie&eipt by it of. tax-free distributions. It also provided that such rules 
should not affect the extent to which accumulated earnings and profits 

, increased by reason of increase in value of property accrued before i%larch 1, 
191:3, but realized on or after such date. In order to effest a uniform rule for 
all prior iaxable years, it provided that the stated rules shall be applied for 
the purpose of the Revenue Act of 1988 or any. prior Revenue Act as if such 
rules were a part of each such Act wh&n it v&as enacted. The rules apply not 
only for the purpose of determining when a distribution is a taxable dividend 
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but also for the purpose of determiniu accumulated earnings and profits in 
compiiting equity inve. ted capital for evcesss-protits tax purposes. 

qhe ~ e»&irc aiuendmeuts rearrauge the provisious of the IInuse bill, d&fine earn- 
mgs aud lirofirs, provide a method for determiuing that part of the earniu s and 
Pi'ohts consisting of the increase iu value of property accrued before rlarch 1, 
1»~. , and, as to prior Acts, provide that the rules for deteriuiuing earuings and 
Pi'ohts sliall not affect the tais liabifit) of any taxpayer for a particular vear now 
pending before, or heretofore deterniiued by, the Board of Ta~ Appeals, or auy 
court of ihe I-nited St&&res. 

The House recedes on aiueudrueut ro. 23 and ivith aniendments %os. 21. 22, and 
24, which substitute for the Senate provisions tuo subsections providiug as 
follows: 

Subsection (I) provides that the gain or loss realized from the sale or other 
disposition (after February 2S. 1919) of propertv bv a corpor;ition is to be 
determined for two purposes: (1) The computation of earnings and pi. »fits of the 
corporation as a ~ihole, primarily for invested-capital purposes aud (2) the com- 
putation of earnings and profits of the corporation for auy period 1&e inning after 
February 2S, 1918, for the purpose of deter'mini» the character of dividend dis- 
tributions. In (1) there i. used the adjusted basis (undcr the law applicable 
to the vear in which the sr&le or other disposition is made) for determiniug gain, 
but disregarding value a. of March 1, 1913. In (2) there is used such adjusted 
basis for determining gaiu, iving effect to the value as of llarch 1, 1918, when- 
ever applicable. Tire term "adjusted basis" rueans adjusted ba. is specified by 
the law, for evan&pie, see section 119(b) of the Internal Revenue Code, but is 
subject to the l™itations of the third sentence of subsection (I) relative to 
adjustments proper in determining earnings and profit=. The proper adjustmcnts 
may diffe under subsection (1) (1) and (2). %%here the operation of subsectiou 
(I) resuhs in a lo. s ro be applied iu decrease of earnings and profits, such ]o s 
may be subject to an adjustment required bv sulisection (m) (2). 

The provisious in the House aud Senate bills, that gain or loss so realized shall 
increase or decrease the earnings and profirs to, but not beyond, the extent 
recof&ai. ed in computing net income under the law applicable to the vear in which 
such sale or disposition was made, are retaiued. As used in this subsection the 
term 'recognized" relates to a realized gain or loss which is reccgnized pur- 
suaut to the provisions of law, for eisa»&pie, see se«rion 112 of the Iuternal Reve- 
nue Code. It do&'s not relate to lo. ses &li allowed or uot tal-en into account. 

The provision in the House hill and Seuare amendmeut, for case's iu which the 
adjustment, prescribed in s&'. ction 113, to the ba. is in&licared in paragraph (1) 
or ('&), as the case may be, of subsection (I), differs from the adijustiucnt tp 
such basis proper for the purpose of determining earuings or profits, and the 
provisions with respect to tav-free distributions. are also retained. 

Subsection (iu) provides rules for determining, for the purposes of section 
11&&b) of the Code. that part of the caruings and profit. which is represenred 
by increase iu value of property accrued prior to 5Iarch 1, 1918, but realized pn 
or after such date. 

Paragraph (1) of subsection (m) sets forth the general rule with respect tp 
computing the increase to be made in that part of the earniugs and prorir cou- 
sisring of increase in value of propertv accrued before ~Iarch 1. 1918. Illustra- 
tions pf the apl)lication of this paragraph are set forth in esamples (1) and (4) 
of the Senate Finance Conunittee Report Xo. 2114, pages 2 & aud &0 [page &I&, 
thi- Bulletin]. 

paragraph (2) of subsection (m) is an evception to the general rule in para- 
graph (1) of subsection (iu) and also operates as a limitation on the application 
of subsection (1). It provides that. if the application of subsection (I) to a 
sale or other disposition after Februarv 28. 1918, results iu a loss which i, ro 
be applied in decrease of earnings and profits for any period beginning afrer 
February 2S, 1913, then. notwithstanding subsection (1) and in lieu of the rule 
provided in paragraph (1) of subsection (m), the aiuount of such 1»s sp tp be 
applied shall be reduced by the amount, if anv, bv which the adjusted basis of the 
property used in determinin the loss, evceeds the adjusred ba. is coiuputed with- 
out regard to the value of the propertv on ~larch 1, 1918. If the amount so 
applied in reduction of the loss esceeds such loss, the ezcess over such loss 
shall increase that part of the earnings and profits consisting of increase in value 
pf property accrued before 31arch 1, 1918. The following erampies will show 
the application of subsection (rn) (2): 

Example (1). ~bondepreciable Property was acquired prior to gIarch 1 1919 
at a cost of $8, its value as of March 1, 1918, vvas $12, and it was sold in 1999 fpr 



$10. Under subsection (I) (2) the adjusted basis would be $12 and there wou!d 
be a loss of $2. Assuming that such loss is recognized under section 1!2 of the 
Internal Revenue Code, the application of subsection (1) (2) would result in 
a loss fro&n the sale in 1939 to be applied in decrease of earnings and profits 
for that year. Subs& ciion (m) (2) however, appli& s and the loss of $2 is reduced 
by the amount by which the adjusted basis of $12 exceeds the cost of $8, 
namely, $4. The amouiit of the loss is, accordingly, reduced from $2 to 0 and 
there is no decrease in earnings and profits for the year 1939 as the result 
of the s;&le. The au&ouut applied in reduction of the decrease, namely, $4, 
exceeds $2. Accordingly, as a result of the sale the excess of $2 iucreases that 
part of the earnings and profits consisting of increase in value of property 
accrued before M;&rch I, 1913. 

iexample (2). Nondepreciab!e property was acquired prior to March 1, 1913, 
at a cost of $10, its value as of March 1, 1913, was $12, and it was sold in 1939 
for $8. Under the subsection (I) (2) the adjusted basis would be $1' and there 
would be a loss of $4. Assumiug that such loss is recognized under section 112 
of the Internal Revenue Code, the application of subsection (I) (2) would result 
in a loss froni the sale in 1939 to be applied in decrease of earnings and profits 
for that year. Subse& !ion (m) (2), however, applies and the loss of $4 is 
reduced by the amount by which the adjusted basis of $12 exceeds the cost 
of $10, namely, $2. The amount of the loss is, accordingly, reduced from $4 
to $2 and the decrease in earnings and profits for the year 1939 as the result 
of the sale is $2 instead of $4. The amount applied in reduction of the decrease, 
namely, $2, does not exceed $4. Accordingly, as the result of the sale there 
is no increase in that part of the earnings and profits consisting of increase 
in value of property accrued before i)far&h 1, 1913. 

The House hill and Senate ainendment provided that, in order to effect 
a uniform ru! e for all prior years, the stated rules are made applicable 
to prfo& Acts, but the Senate an&endment added a provision providiug that 
such rules. should not affect the tax liability of anv taxpayer for any year 
now pending before, or heretofore determined by, the Board of Tax Appeals, 
or any court of the United States. The tax !iability may be that of the cor- 
poration the earnings or profits of &vhich are being determined or the tax 
liability of a shareholder of such corporation, or of some other taxpayer. 
These tax liabilities are left to be determined according to such decisions as 
the Board or courts may make under co(sting law. As to all matters except 
such tax liabilities, ruch stated rules are applicable, and res judi&ata will 
not be applicable. The House recedes with an amendment providing that 
the exception added by the Senate amendment relative to pending or decided 
cases shall apply only if the tax Iiybility in question was pending before 
the Board of Tax Appeals or a»y &; yurt of the United States on September 
20, 1940, or was determined prior to such date by the Board of Tax Appeals 
or any court of the United States. 

Amen&lmeiits Nos. 25 to 33, both inclusive: These amendments are changes 
in section nuiubers and cross-references. The House recedes on amendments 
Nos. 28, 28, 29, 30, 31, 32, and 33, and with ainendments mal-ing further changes 
in cross-references ou ainend&ue»! s Nos. 20 and "&. 

Amendment No. 34: This amenduieut adds at the end of Supplement A 
of Subchapter C of Chapter 1 of the Into'mal Revenue Code a ne~ section 
providing a special rule for the tax;ition of certain compensation received from 
the United States for p;&tent infringemeut. The Senate recedes. 

Amendment No. 33&: Tliis anreud&uent was inserted bv the Senate to carrv 
out the recommendations contained in the President's message of September 14, 
1940. 1)ue to the time element, t!ie amendment vvas written in broad language 
so that the entire subject matter of such message would be before ihe conferees 
for such action as thev deemed appropriate to take. As the amendrneut passed 
the Senate, it conferred authority on the President (1) . to establish a system of 
allotments and allo&vances for the dependents of persons serving in the land 
or naval forces of the United States, (2) to provide a system of insurance 
for such persons, (3) to provide unemployment allowauccs for them upon 
termination of t!ieir service, and (4) to prese& ve and modify their benefit 
riglits under the Social Security Act and the Railroad Retirement Acts, There 
was no comparable provision in the House bill. The House recedes with 
aiueudment which is divided into two parts. 

I'urt I establishes a new system of insurance, call&. d National Service I, ife 
Insuraiic&, for persons in the active service of th& land or naval forc&s (includ 
ing tne Coast Guard) of the United States. Such iusurance (1) will be payable 
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o»y rn the event of death; (2) will carry prenri&rm rates based upon the Ameri- c» fqxpertence Table of 1tlortality and interest at the rate of 3 per cenfum; 
(8) will be hrst issued as 5-year level premium term insurance with the privilege 
of corrvertiug it into ordin:rry life, 20-paya&en( life, or 80-pay&&re&it life; (4) vvill 
co&rial&i provision for v;airer of prcmiunrs, i» the discretion of thc Administrator, 
rn the event of the continuous total disr&1&fifty of the insured for six months; 
(5) will provide th&rt the l'nite&l States will bear the excess moriality cost and 
the cost of waiver of premiums on account of total disability, when death or 
disability is fra«able to the extra hazard of military or naval service; (0) will 
be pavable in 240 equal nronthly installments if the beneficiary is under 80 
years of;rge, and iu 120 equal uronthly installments if the beneficiary is 80 
years of age or over &vith i&ayments corrtinuing during the remaining lifetime 
of such beneficiary; aud (7) will provide that unpaid installments remaining at 
the death of the beneficiary will be paid at the same rate and, ur&less design:&ted 
in a different order by the insured, to the persons specifie and in the order 
enumerated in se& tion 002(h) (8) of the amendment. 

Persons in the active service may not t:&ke out United States Government 
life insurance after the date of enactment of this Act, but will be limited to 
National Service Life Insurance as provided in this part. The rights of 1Vorld 
War Veteraus uuder existing law rvith respect to United States Government 
life insurance is, however, not changed. No person nray carry more tlran $10, 000 
of iNational Service Life Insurance nor a combined amount of National Service 
Life Insurance aud United States Government life insurance in excess of $10, 000 
at any one time. The decision of the Administrator is nrade final and con- 
clusive on all questious of larv and fact, and there is specific provision that such 
decision shall not be reviewable by any other official or court of the United 
States, except in the everrt of suit as provi&ied in section 817. The right to 
waiver of premiums is the only item which would involve any considerable amount 
of controversy between the insured or his beneficiaries and the Government, and 
as the waiver of premiums is an entirely gratuitous feature, it is not believed 
that suit against the United States to se& ure such gratuity should be authorized. 
For this reason section 817 authorizing. a suit pursuant to section 19 of the world 
War Veterans Act specifically makes the decisions of the Administrator as to 
waiver or n&&rrrvatver of premiums binding on the court. 

Part II of the amendment p&eveuts loss of annuity credit under the Railroad 
Retirement Acts, which occurred by reason of the interruption of service in the 
railroad industry by military service during periods prior to J&rnuary 1, 1987, 
when a Federal Conscription Act was in effect or during periods ot' vvar or during 
periods when members of the Natio'nal Guard or of other R&serve forces of the 
United States may have been required by any Act of Congress, or by a call of 
the president pursuant to such Act, to serve in the irmed forces of the United 
States. In some cases individuals liave'failed to qualify for annuities because 
the time they spent in military service during the last. Workl )Var or. in other 
rvar periods could not be included in their years of service, and in other cases, 
although the individuals have qualified for annuities, such arrnuities were in 
amounts less than would be the case could such periods of military a&rvice have 
been taken into consirleration. To . pr&vent such losses to individ'uals vrlrpse 
railroad service has been interrupted by military service in such periods as 
above described, Part II of tire amendment provides for the inclusion of such 
military service, both for eligibility for an annuity arrd for computing the ampunt 
of the annuity. It provides methods for adjudicating again claims rvhi&h have 
been adjudicated in the past but in which military service was not considered; 
and for the adjudication of claims in the future in which military service prior 
to Januarv 1, 1987, may be a factor. Inasmuch as the additional costs resulting 
frpm the payment of benefits under the Railroad Retirenrent Acts on the basjs 
of military service is not properlv chargeable to the railroa&i inrlustry, provisipu 

nrade in the amendment for the payment of these costs by specific Government 
appropriations. 

The nranagers on the part of the House desire to state that they agree with 
the managers on the part of the Senate that all of the proposals contained in 
Senate amendment numbered 85 should be given prompt and careful consideration. 
Inherent: in those proposals, however, are broad and important problems of public 
pplrcV which need intensive study and investigation before intelli ent dccisipns 
may be reached with respect thereto. It is hoped that a comprelrensive study of 
the subject matter contained in the President's message of September 14, 1940, 
be made as soon as practicable to the end that the proposals contained therein 
may be enacted into lavv with all reasonable dispatch. 
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Amendment No. 30: This amendment is. intended to permit creelit against the 
Federal unemployment tax for the calendar year 1936, 1937, 1938, or 19:9, 
on employers of eight or i»ore employees, for contributions paid by the employer 
before the sixtieth day after the date of enact»ient of this Act into an unem- 
ployment fund under a State laxv. If»the employer has paid the I'ederal tax 
without the benefit of the credit, a ret'u»d based on the credit would be per- 
mitted. With certain lintitcd exceptions, the tisane has expired under existing 
law for payi»g contributions upon which credit against the tax for such years 
may be based. The House recedes with an amendment allowing the same 
extension of time as is provided in the Senate amendment, permitting credit 
against the tax for the same years, and providing for refunds based on the 
credit. However, in the case of the tax for 1999 and subsequent years, the 
provisions of existing law contained in section 1601(a) (3) of the Federal 
Unemployment Tax Act limit the amount of credit, on account of contributions 
paid after the due date of the Federal return of the tax against which credit is 
taken but before July 1 next following such due date, to 90 per cent of the ainount 
which would have been allowable as credit on account of such contributions if 
they had been paid on or before the due date. The conference agreement retains 
that limitation on the credit against the tax for 1939 ivith respect to contribu- 
tions paid before the sixtieth day after the date of enactment of this Act. No 
similar limitation is provided with respect to the tax for prior years. In addi- 
tion to certain clarifying changes from the Senate amendment, the conference 
agreement permits credit for contributions paid, without regard to the date of 
payment, if the assets of the taxpayer are at any time during the 59-day period 
following the date of enactment of this Act, in thc custody or control of a receiver, 
trustee, or other fiduciary appointed by, or under the control of, a court of compe- 
tent jurisdiction. 

Amendment No. 37: This amendment adds a new title, entitled "War-Profits 
Tax, " imposing increased income and excess-profits taxes in the event of war. 
The Senate recedes. 

R. L. DouoHToN, 
TiioifAS H. CI. LLKN, 
JoiiN W. McCORMACK, 
JERE COOPER& 
ALLEN T. TREADvvAx, 
FRANK CRowTIIKR, 
HARQLD ENUTsoN, 

Managers on the part of the House. 

'lL 

» 
THE REVENUE BILL OF 1940. 

1940-29 — 10385 

IEiouse of Representatives Report No. 2491, Sevens-sixth Congress, Third Session. ] 
[June 10, 1940. ] 

Mr. Doughton, from the Committee oh' Ways anti Means, submitted the 
following report [to accompany H. R. 10039]: 

The Cominittee on Ways and Means, to 'whom was referred the bill (H. R. 
10039) to provide for the expenses of uational prepareduess by raising revenue 
and issuing bonds, to provide a method for paying for such bonds, and for 
other purposes, having considered the same, report favorably thereon without 
amends»ent a»d recommend that the bill do pass. 

NEED FOR TEIE LEGISLATION. 

There is a growing concern regarding the state of our national defense. 
Recent developments in the European w@r have reminded us forcefully of the 
inadequacy ot' our means of defense against modern weapons of aggression. 
This need has been pointed out by the President upon several occasions; par- 
ticularly, in his message to the Congress of May 16, 1940. 

In this message, and in other requests, the President has requested defense 
funds for the fiscal year 1941 totaling $3, 250, 000, 000. This sum includes the 
amounts carried in i. he Budget for 1941, and the supplementary requests made 
since January 3, 1940, the date of the Buelget message, 



567 [illisc. 

As outlined in the President's mecsage of %lay 16, 1940, the four primary 
purposes for which the additional appropriations are to be used, are- 

First- To procure the essential equipntent of all kinds for a larger and thor- 
oughlv rounded-out ArnIy; 

Second. To replace or modernize all old Arrnv and 'Navy equipment with the 
latest type of equipment; 

Third. To increase production facilities for everything needed for the Army 
and Cavy for national defense. IVe require the abilitv to turn out quicl'ly 
infinitely greater snpplies; 

Fourth. To speed up to a 24-hour ba is all new contracts to be awarded. 
The urgent need for the speedy and effective unclertal-ing aud completion of 

this program can not be doubted. 

THE FISCAI SITI. 4TIOX. 

The working balance of the Treasury is at present about 81. 300, 000, 000. The 
gross public debt is 84'~, i&i, 000, 000, and the face amount of obligations which 
the Sectetarv of the Treasury may is:ue under the limitation of c4o. 000, 000, 000 
speciiied in section 21 of the Second Liberty Bond Act, as amended, is 
61, 9i3. 000, Otal 

The present deficit trill be 6260. 00'), 000 less ou June 30, 1940. than was esti- 
Inated on January 1, 1940. The national defense expenditures, including public 
works for the Army and Navy. were estimated in the Budget submitted to 
Congress last January at 61. 940, 000, 000 and they are now estimated ou the 
b Isis of the program submitted to the Congress up to and including Juue 10 
at $3. 2W, 000. 000. 

These greatly increased necessarv expenditure for national defense would, 
thus. result in the large deficit iudicated, except for this tax bill which is de- 
signed to raise the revenue to pay for the national defense program. 

From the e estimate= it will be seen that it is highly desirable that Congress 
take some action at this ses ion to provide the Treasury with the additional 
taxes levied in the bill and tp provide it with the additional borrowing po~er 
set forth therein. Thi. will give the Treasury that fiexibilitv in its financng 
which is so necessary for the effective mann ement of the public finances in 
times like these and thus obviate the pavment of higher interest rates. 

THE FISCAL PROGRAM. 

Section '1 of the Second Liberty Bond Act. as amended, provide: that the 
face amount of bonds, certificates of iudebtedness, Treasury bills and notes 
issued under that Act, as amended, shall not exceed 645, 000, 009, 000 outsta. nding 
at anv one time. Section 302 of the bill aruends this provision to permit the 
Treasury to issue. within the framework of current statute= relating to the 
public debt. $4. 000, 000. 000 of short-term public debt obli ations with maturities 
not exceeding five years, to be designated "Xational Defense Series. " These 
obli ations will be in addition to the $4&, 0'I0. 000. ~%0 face amount of securities 
authorized under existing law. 

The tax increases provided under the bill are estimated to vield additional 
revenue of approximatelv 81. 004. 000, 000 for each full vear of operation. The 
increased taxes mav be divided into two categories. Those contaiued in Title I 
are permanent in uature and will vield about 63". 000, 000 annually. Those 
contained in Title II are temporarv in nature, bein applicable onlv for the 
5-vear period, 1940 — 194o. and will yield about $632, 000, 000. annually. 

The increased revenue attributable to Title II. with certain minor excep- 
tipn-, will be placed in a special fund which shall be available only for the 
retirement of the " Rational Defense Series " obligations. Because of the 

of segregating the additional reveuue attributable to the permanent 
creases contained in Title I, this amount can not be earmarked for thic cpecial 

purpose. However, the total additional revenue attributable to both Titles I 
and II is intended to insure the retirement of these special obligations issued 
durmg the 5-vear period for which the temporarv taxes are to be eifective. 

STCDIES OF EXCESS-PROFITS TAXES AXD SPECIAL AKORTIZATIOX. 

During the executive sessions, there have been discussed proposals to pro- 
vide special amortization for national defense industries and to provide fpr 

position of excess-profits taxes. These two measures — each in 
requiring a complicated and exhaustive legislative project — must be consid- 
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cred together. It is the desire of this cs&mmittee, which is favorably reporting 
a bill which will enable a larger proportion of our citizens to participate in 
lhe responsibility of providing an adiequate national defense than has ever 

be& n the case before, that there shaM not be an opportunity for the creation of 
new Ivar n&illionaires or the further sttbstantial enrichment of already wealthy 
persons because of the rearmament program. Accordingly we have instructed 
our t«hnical assistants and the appropriate Treasury officials to accelerate 
their work in these iwo fields so that bills will be prepared for submission not 
later than the &&peuing of the next session of Congress, which if passed by the 
Congress may become retroactive and apply to income earned during the cal- 
endar year of 1940, or may become effective upon any other date which 
Cong&ess, in the light of information it then possesses, may deem advisable. 

REVENUE ESTIMATES. 

The following table, prepared by the Treasury Department, shows the 
additional revenue under the taxing provisions of the bill: 

Estimated additional revenue ' attributable to the proposed Revenue Aet of 1940. s 

source of revenue. 

Title I: 
Income tax- 

Corporation income tax 
Individual income tax 

Millions of dollars. 

70 
252 

Total increase, Title I 
Title II: 

Corporation super income t&ax 

Individual super income tax 
Capital stock and excess-profits ts, xes 
Estate tax 
Cift tax 
Alcoholic beverage taxes— 

Distilled spirits 
Fermented malt liquors 
Other 

76 
46 
3 

135 
123 

12 
29 
3 

Total increase, alcoholic bevers&lab 4&axes 

Tobacco taxes: 
Cigarettes 67 
Other 12 

125 

Total increase, 
Stamp taxes 
Manufacturers' excise 

Gasoline 
Other 

tobacco taxes 

taxes: 
112 
30 

79 
7 

Total increase, manufacturers' excise ttaxcs 142 
Miscellaneous taxes 27 

Total increase, Title II 682 

Total increase, Titles I and II 
Treasury Department, Division of Research and Statistics, June 10, 1940. 

& I&:xcludlng (a) the nonrecurring collections of floor taxes on alcoholic beverages and tobacco, estimated 
for fiscal year &941 at 926, 000, 000, and (1&) revenues resulting from the extension of certain excise taxes as D r&. 

vided in Title 0 "BEc. 209. Continuation of Excise Taxes, " but including the super-tax on such excise 
taxes. 

& As introduced by Mr. Doughton, June &10, 1940. 

1, 004 

Sl)1&IXIARY OIv CHANGES IN TAX STRUCTURE. 

TITLE I — PERMANKI&&T CEIA&NGEs. 

These changes apply to income taxes for tax:&hie rears beginning after 
Decen&ber 31, 1939. They are, therefore, applicable to 1940 incomes. 

(1) The personal oxen)ptiorfs alloxved individuals f&&r income tax purposes 
tfnder the existing law have 'been reduced from $-, 500 to $2, 000 in the case 
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«married persons and heads of families and from $1, 000 to $800 in the case 
single persons. The bill does not affect the $400 credit for dependents 

allowed under existing law. This credit is allowed if the dependent receives 
his chief support from the taxpayer and is under 18 years of age or incapable 
of self-support because mentally or phvsically defective. 

(2) The surtaxes are iucreased on surtax net incomes in excess of $6, 000 
and the increases continue up to surtax net incomes not in excess of $100, 000, 
and from that point the rates of existing law are retained. Under the present 
law, the rate on surtax net incomes in excess of $100, 000 and not in excess 
of $150, 000 is 58 per cent. While the rates applicable to surtax net incomes 
in excess of $100, 000 are not increased, the surtaxes payable by taxpayers in 
these upper brackets are increased by reason of the higher rates in the lower 
brackets. 

(8) The requirement as to filing income tax returns in the ease of indi- 
viduals has been changed. Under the existing law, an individual is required 
to file a return if his net income amounts to $1, 000 or more in the case of a 
single person, or $2, 500 or more in the case of a married person, and in either 
case if his gross income is $5, 000 or more. The bill requires a return from a 
single person if his gross income is $800 or more and from married persons 
if either their aggregate or separate gross income is $2, 000 or more. 

(4) Nonresident aliens: Under existing law, a nonresident alien individual 
not engaged in business vrithin the United States or not having an office or 
place of business therein, is taxed only upon dividends, interest, or other fixed 
or determinable annual or periodical incofne at the rate of 10 per cent. This 
rate may be reduced to 5 per cent in the case of a resident of a contiguous 
country if so provided by treaty. Subject to treaty provisions with foreign 
countries, the 10 per cent rate has been increased to 15 per cent, which cor- 
responds to the proportionate increase in burden imposed upon American citizens 
and residents by the increases in income and excise taxes under the bill. Under 
existing law, if such a nonresident alien individual has a gross income of more 
than $21, 600, which is the level at, which the average effective rate equals 
10 per cent, he is subject to the full normal and sur tax on his fixed or deter- 
minable annual or periodical income. The bill raises this level to $24, 000 
which, under the increased rates, is the point which equals an effective rate 
of approximately 15 per cent. Nonresident aliens engaged in business in the 
United States or having an office or place of business therein are subject to 
the same rates as apply to American citizens with respect to income from 
United States sources. They will, therefore, be subject to the increase in tax 
applicable to American citizens. 

CORPORATIONS. 

(1) Domestic corporations. — Your committee increased the rate of tax on 
corporations by 1 per cent. In view of the increase in the tax burden imposed 
upon individuals under the bill, it was believed that corporations should bear 
some part of the increased burden. 

The rates under the proposed bill and under the existing law are as follows: 

Normal tsx net incomes. Rxlsting 
law. 

Not in excess of $5, 000 
In excess of $5, 000 snd not in excess of $20, 000 
In excess of $20, 000 end not in excess of $25, 000 
In excess of $25, 000 

Per cent. Per cent. 
12)i 13)ce 
14 15 
16 17 
18 19 

(2) Foreigrt corporations. — Since the tax on domestic corporations is increased, 
your committee also deemed it advisable to make the same proportionate in- 
crease in the tax on foreign corporations deriving income from American sources. 
Under existing law, foreign corporations having an office or place of business in 
the United States are subject to a flat rate of 18 per cent. This has been in- 
creased under the bill to 19 per cent. Foreign corporations not engaged in trade 
or business within the United States or noi having an office or place of business 
therein are taxable only upon their dividends, interest, or other fixed or deter- 

290217' — 41 87 
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minable periodical or annual income, and they are subject to a tax of 15 per cent 
on such income. In the case of dividends, the rate is 10 per cent unless received 
by a corporation organized under the lavrs of a contiguous country, in vrhich 
case the rate may by treaty be reduced to not less than 5 per cent. The rate 
of 15 per cent is increased under the bill to 16 per cent and the rate of 10 per 
cent is increased to 11 per cent. No increase in taxes will apply where its 
application will be contrary to any treaty obligation of the United States. 

TITI. E II. — TEMPORARY CHANGES. 

The bill makes certain temporary increases in the internal-revenue laws for 
a period of five years. These changes are briefiy as follows: 

(1) INCOME TAX. 

For taxable years beginning after December 31, 1939, and before January 1, 
1945, the tax computed in accordance with the changes made in Title I of the 
bill is increased by 10 per cent thereof. To prevent the rate in the higher 
brackets from being confiscatory, a cushion is inserted which prevents such in- 
crease from being greater than 10 per cent of the net income in excess of the 
tax computed under existing law, as amended by Title I. This cushion begins 
to operate where the tax so computed is in excess of 50 per cent of the net 
income, which in the case of a married person is around $200, 000. The following 
examples will show the result of the operation of the tax and the cushion: 

Net income. 

Tsx under 
existing lsw 
ss emended 
by Title I. 

Super- 
tsx. Net income. 

Tsx under 
existing lsw 
ss emended 
by Title I. 

Super- 
tsx. 

$3, 000 
$5, 000 
$10, 000 

$28 
100 
480 

$2. 80 
10. 00 

$100, 000 
$300, 000 
$1, 000, 000. 

$39, 524 
169, 364 
686, 204 

$3, 952. 40 
13, 063. 60 
31, 379. 60 

It will be seen from the above examples that in the case of a married man 
without dependents with $5, 000 net income, the supertax is determined by 
increasing the ordinary tax of $100 by 10 per cent, or $10, making a total tax of 
$110. The cushion will not operate in this case because the ordinary tax 
is not in excess of 50 per cent of the net income. In the case of a married 
man with $300, 000 net income the 10 per cent supertax if applied without 
the cushion, would amount to $16, 936. 40, but since the ordinary tax is in excess 
of 50 per cent of the net incolne the cushion applies. Accordingly, the super- 
tax in this last example is computed by applying the 10 per cent against 
$130, 636 (the amount of the net income less ordinary tax) instead of against 
the tax of $169, 364. This makes the supertax $13, 068. 60 instead of $16, 936. 40. 

(2) EXCESS-PROFITS TAX. 

The amount of the excess-profits tax payable for any taxable year ending 
after June 30, 1940, and before July 1, 1945, is increased by 10 per cent. 
Thus, a corporation with an excess-profits tax year ending July 31, 1940, will 
be subject to the 10 per cent increase. If the excess-profits tax payable is 
$1, 000, the supertax will be $100, and the corporation will pay a total excess- 
profits tax of $1, 100. 

(8) CAPITAL STOCK TAX. 

The capital stock tax is increased for the Year ending June 30, 1940, and 
for the four succeeding years ending June 30, from $1 per thousand of ad- 
justed declared value to $1. 10 per thousand of adjusted declared value. 

(4 ) ESTATE TAX. 

In the case of a decedent dying after the enactment of this bill aud before 
the expiration of five years after such date, the estate tax payable (after 
application of the credits provided for State death taxes and Federal gift 
taxes), is increased by 10 per cent. 
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(6) GIFT TABS. 

gift tax is also increased bv . 10 per cent, effective for the calendar 
year 1'940 and subsequent calendar years up to and including the calendar 
year 1945. 

For the calendar year 1940, the increase is in effect applied only to gifts 
made after the date of the enactment of this bill. This is accomplished by 
determining the gift tax for the entire year at the existing rates and adding 
thereto an amount which bears the same ratio to 10 per cent of the tax so 
computed as the amount of gifts made after the enactment of the bill bears 
to the total amount of gifts made during the year. 

(6) TRANSFERS To AVOID INCOME TAX. 

Under the existing law, an excise is imposed upon the transfer of stock or 
securities by a citizen or resident of the United States, or by a domestic 
corporation or partnership, or by a trust which is not a f'oreign trust, to a 
foreign corporation, as paid-in surplus or as a contribution to capitah 
The rate under existing law is 25 per cent and this has been increased to 
27/2 per cent in the case of any transfer made during the period after the 
date of the enactment of this bill and before July 1, 1945. 

(7) TOBACCO TAXES. 

The bill makes the following changes in the taxes on tobacco and tobacco 
products: 

Tobacco, snuff, cigars, and cigarettes. 

Description of tsx. Old rate. New rate. Percentage 
ofincrease. 

Snuff snd snuff flour . 
Tobacco, except chewing tobacco 
Cigars 

Do 
Do 
Do 
Do 
Do 

Cigarettes 
Do 

Cigarette paper 
Do 

18 cents 
do 

75 cents 
$2 
$3 
$5. 
$10. 50 
$13. 50 
Q------------- — —--- 
$7. 20 

cent 
I cent 

21 cents 
do 

87)42 cents 
$2. 334 
$3. 50. 
$5. 834 
$12. 25 
$15. 75 
$3. 50 
$8. 40 
Hs cent 
134 cents. 

16+ 
163$ 
16+ 
163$ 
163$ 
16@ 
15ho 
163$ 
16+ 
16+ 
16+ 
16+ 

A floor stocks tax is imposed upon all the products listed above to which the 
increased rates apply, with the exception of cigarette papers. This tax is 
equal to the difference between the old rate and the new rate aud is imposed 
with respect to such products held bv any person for sale otherwise than in 
retail stock. The tax on chewing tobacco was not increased, due to the de- 
clining consumption of this product and the small amount of revenue involved. 

DISTILLED SPIRITS. 

Your committee increiised the taxes on distilled spirits at the following 
rates: 

Distilled spirits. Old rates. New 
rates. 

Percent- 
age of 

increase. 

Distilled spirits genera)IF 
Brandy 
Imported perfumes 

$2. 25 
'2. 00 
2. 25 

$3. 00 
2. 75 
3. 00 

3334 
37+j 
33)$ 

Floor stocks taxes are imposed upon distilled spirits which on July L 1940, 
are held by any person and intended for sale or for use in the manufacture 
and production of any article intended for sale. The rate is 75 cents, which 
is the increased rate imposed upon liquor. An exemption of 100 gallons is 
a@owed in the case of a retailer. Your committee did not increase the tax on 
rectified spirits which are also subject to increased tax on distilled spirits. 
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Your committee increased the tax on fermented liquors from $5 a barrel to 
$6 a barrel, effective July 1, 1940. This amounts to a 20 per cent increase in 
the rate of tax. In addition, a floor stocks tax is imposed upon stocks held by 
manufacturers or wholesalers at the rate of $1 per barrel. 

WINES. 

The taxes on wines were increased at the following rates: 

Old rate. New rate. 
Percent- 

age of 
increase. 

Still wines 
Do 
Do 

Sparkling wines 

Fortification of wines 

Cents. 
5 

10 

2% 
134 

10 

Cente. 
0 

12 
24 
3 
lr/s 

12 

ADMISSIONS TAXES. 

Under existing law, an admissions tax of 10 per cent is imposed except where 
the amount paid for admission is less than 41 cents. Instead of raising the rate 
of tax, vour committee deemed it much simpler and more feasible from an 
administrative point of view to decrease the exemption from 40 to 60 cents. 

OTHER MISCELLANEOUS TAXES. 

The following table shows the increases in other miscellaneous taxes: 

Description of tsx. 

Box seats 
Sales outside of box oflice 
Cabsrets, roof gardens, eto 
Club dues 
Corporate securities 
Capital stock 

Do 
Do 
Do 

Insurance policies 
Passage tickets 

Do 
Do 

Safe-deposit boxes 
Pistols and revolvers 
Wholesalers in liquor 
Retailers in liquor 
Brewers (more than 500 barrels) ==== 
Bra~ere (less than 500 barrels) 
Wholesalers In malt liquors 
Retailers in malt liquors 
Special cases 
Rectifiers 

Do 
Stills 

Do 
Tires 
Tubes 
Toilet preparations 
Automobiles 
Other automobiles . 
Auto parts 
Radios 
Mechanical refrigerators 
Firearms 
Matches 
Electrical energy 
Gasoline 
I. ubricsting oils. 
Transportation of oil by pipe line 
Transfers of bonds 
Conveyances. 
Playing cards 

Old rate. 

10 per cent 
do 

134 cents 
10 per sent 
10 cents 

do 
2 cents 
4 cents 
6 cents 
3 cents 
3 

$5 
10 per cent 

$100 
$25 
$100 
$50 

do 
$20 
3- 2-- 
$200 
$100 
$50 
3Ã 
234 cents 
4 cents 
10 per cent 
2 per cent 
3 per cent 
2 percent . 
6 per cent 

do 
10 per cent 
6 cents 
3 per cent 
I cent 
4 cents 
4 per cent 
4 cents 
60 cents 
10 cents 

New rate. 

11 per cent 
do 

2 cents 
11 per cent 
11 cents 

3 cents . 
5 cents 
0 cents 
4 cents 
$1. 10 
$3, 
$5. 50 
11 per cent 

do 
$110 
$27. 50 
$110 
$55 

do 
$22 
$2. 20 
$220 
$110 
$55 
$22 
234 cents 
434 cents 
11 per cent 
234 per cent 
334 per cent 
234 per cent 
534 per cent 
--- d 0 
11 per cent 
634 cents 
334 per cent 
134 cents 
4H cents 
434 pcr cent 
5 cents 
65 cents 
11 cents 

Percent- 
age of 

increase. 

10 
10 

10 
10 
10 
50 
25 
20 
3334 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
11 
1234 
10 
25 
1634 
25 
10 
10 
10 
10 

113( o 
50 
1234 
1234 
25 
10 
10 
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CONTINUATION OF TEMPOBABV EXCISE TAXES. 

The bill also provides for the continuation of the temporary import and ex& ise 
taxes which either expire or have their rates reduced in 1941. Under the bill 
these taxes will not expire or have their rates reduced until 1945. 

TAXEB NOT INClrEASED. 

(1) No increase is provided in the case of certain taxes of a regulatory 
nature, such as the taxes on white phosphorus matches, mixed flour, filled 
cheese, narcotics, sugar, bituminous coal, and certain types of firearms. Like- 
wise, the bill does not increase certain excise taxes on imports such as those 
levied with respect to coal, lumber, copper, petroleum products, and certain 
vegetable oils. The revenue from these taxes is small, and since they are 
designed for a particular function which an increase in their rates might impair, 
your committee feel they should not be increased and some of them are affected 
by reciprocal trade agreements, 

(2) The bill makes no changes in the taxes levied under the social security 
program. These taxes are directed to a special purpose and it is not felt that 
they should be increased for the defense program. 

(8) In the case of the taxes on communication facilities (telephone, telegraph, 
radio and cable), severe administrative difficulties convince your committee of 
the inadvisability of increase in rates. 

DISCUSSION OF PRINCIPAL INCOME TAX CHANGES. 

(a) Lowering of personal erctnptions. — Title I of the bill lowers the personal 
exemption from $1, 000 to $800 in the case of single persons and from $2, 500 to 
$2, 000 in the case of married persons or heads of families. This will make 
approximately 2, 190, 000 new taxpayers. Of the additional revenue to be derived 
from this source approximately $14, 000, 000 will be derived from new taxpayers. 
This is a permanent change and first goes into effect with respect to taxable 
years beginning after December 81, 1989. 

(b) Title I of the bill also increases permanently the surtax rates with respect 
to taxable years beginning after December 81, 1989. The normal tax rate, which 
is 4 per cent under existing law, is not changed in the bill. The followiug table 
shows the surtax rates under the existing law and under the bill: 

TABLE I, — Comparison of surtar rates, existing law, and proposed bill. 

Exceeding. Not exceed- 
ing. 

Amount of surtax net income. 
Existing 
lsw rate. 

Proposed 
bill rate. 

Amount 
of rate 

increase. 

$4, 000 
6, 000 
8, 000 

10, 000 
12, 000 
14, 000 
16, 000 
18, 000 
20, 000 
22, 000 
26, 000 
32, 000 
38, 000 
44, 000 
50, 000 
56, 000 
60, 009 
62, 000 
68, 000 
70, 000 
74, 000 
80, 000 
90, 000 

100, 000 
150, 000 
200, 000 
250, 000 
300, 000 
400, 000 
500, 000 
750, 000 

1, 000, 000 
2, 000, 000 

6, 000, 000 snd up 

$6, 000 
8, 000 

10, 000 
12, 000 
14, 000 
16, 000 
18, 000 
20, 000 
22, 000 
26, 000 
32, 000 
38, 000 
44, 000 
50, 000 
56, 000 
60. 000 
62, 000 
68, 000 
70, 000 
74, 000 
80, 000 
90, 000 

100, 000 
150, 000 
XO, 000 
250, 000 
300, 000 
400, 000 
500, 000 
750, 000 

I, 000, 000 
2, 000, 000 
5, 000, 000 

Per cent. 
4 
5 
6 
7 
8 
9 

11 
13 
16 
17 
19 
21 
24 
27 
31 
35 
35 
39 
43 
43 
47 
51 
55 
58 
60 
62 
64 
66 
68 
70 
72 
73 
74 
75 

Per cent. 
4 
6 
8 

10 
12 
15 
18 
21 
24 
27 
30 
33 
36 
40 
44 
44 
47 
47 
47 
50 
50 
53 
56 
58 
60 
62 
64 
66 
68 
70 
72 
73 
74 
75 

Per cent. 
0 
1 
2 
3 
4 
6 
7 
8 
9 

10 
11 
12 
12 
13 
13 
9 

12 
8 

7 
3 
2 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 



Misc. ] 574 

(c) Total income-tax burden. — (1) Permanent increases: In order to secure 
a complete picture of the total income tax burden, the following tables are 
included with respect to a married man with no dependents. Table II shows 
the increased normal and surtax rates ou a married man with no dependents 
under existing law and under the bill, While there is no change in the normal 
tax rate over that of existing law, the normal tax itself is increased by reason 
of the lowering of the exemptions to $800 for single persons and to $2, 000 
for married persons. 

TABLE II. — Comparison of normal tax and surtax, existing late and proposed 
bill, married person, no dependents, all income earned. 

Normal tax. 

Net income. 
Preseat 

law. 
Proposed 

blii. 
Present 

Isw. 
Proposed 

bill. 

Surtax 
increase. 

$2 
$2 

$4 
$5 
$6 
$7 

$. 9 
$1 
$1 
$1 
$1 
$1 
$1 
$ 
$2 
$3 
$4 

16 
$7 
$8 
$9 
$1 
$1 
$2 
$2 
$3 
$4 
$5 
$7 
$1 

, 000 
, 500 
, 000 
, 000 
, 000 
, 000 
, 000 
, 000 
, 000 
0, 000 
1, 000 
2, 000 
3, 000 
4, 000 
5, 000 

20, 000 
5, 000 
0, 000 
0, 000 

50, 000 
0, 000 
0, 000 
0, 000 
0, 000 
00, 000 
50, 000 
00, 000. 
50, 000 
00, 000 
00, 000 
00, 000 
50, 000. 
, 000, 000 

$2, 000, 000 
$5, 000, 000 

0 
0 

$8 
44 
80 

116 
152 
188 
224 
260 
296 
332 
MS 
404 

644 
844 

1, 044 
1, 444 
1, 844 
2, 244 
2, 644 
3, 044 
3, 444 
8, 844 
5, 844 
7, 844 
9, 844 

11, S44 
15, 844 
19, 844 
29, 844 
39, 844 
79, 844 

199, 844 

0 
$10 
28 
64 

100 
136 
172 
208 
244 
280 
316 
352 
388 
424 

' 464 
664 
864 

1, 064 
lj464 
1, S64 
2, 264 
2, 664 
3, 064 
3, 464 
3, 864 
6, 864 
7, 864 
9, 864 

11, 864 
15, 864 
19, 864 
29, 864 
39, 864 
79, 864 

199, 864 

0 
0 
0 
0 
0 
0 

$20 
60 

105 
155 
210 
270 
335 
405 
480 
945 

1, 645 
2, 525 
4, 535 
7, 025 

10, 085 
13, 805 
18, 225 
23& 225 
28, 625 
57, 550 
87, 500 

118, 450 
150, 400 
216, 350 
284, 300 
459, 250 
639, 200 

1, M9, 175 
3, 5S9, 150 

0 
0 
0 
0 
0 
0 

$40 
80 

140 
200 
2% 
360 
460 
560 
680 

1, 460 
2, 630 
4, 040 
7, 220 

10, 980 
15, 300 
19, 940 
24, 880 
30, 120 
35, 660 
64, 620 
94, 580 

125, 540 
157, 500 
223, 460 
291, 420 
466, 380 
646, 340 

1, 376, 320 
3, 596, 300 

0 
0 
0 
0 
0 
0 

$20 
20 
35 
46 
70 
90 

125 
155 
200 
515 
985 

1, 515 
2, 685 
8, 955 
5, 215 
6, 135 
6, 655 
6, 895 
7, 035 
7, 070 
7, 080 
7, 090 
7, 100 
7, 110 
7, 120 
7, 130 
7, 140 
7, 145 
7, 150 

It will be noted that a married person with a net income of $2, 500 pays no 
tax under existing law. However, under the bill he will pay a normal tax 
of $10 for each taxable year beginning after December 31, 1939. The same 
person with a net income of $3, 000 will pay for each such taxable year a 
norinal tax of $28. No surtax is imposed either under the hill or under the 
existing law until the net income of a married man exceeds $6, 500 under the 
present law and $6, 000 under the bill. In the case of a single person, no surtax 
is imposed until the net income exceeds $5, 000 under the present law and 
$4, 800 under the bill. The largest increase in the surtax rate over existing 
law is with respect to married persons with net incomes between $46, 000 and 
$58, 000, where the rate is increased 13 per cent. In the case of a single person, 
the largest increase is with respect to net incomes from $45, 000 to $57, 000, 
where the rate is also increased 13 per cent. 

(2) Temporary increase: In addition to the permanent increases causecl by 
thc change in the exemptions and the surtax rates, Title II of the bill imposes 
a 10 per cent supertax with respect to taxable years beginning after December 
31, 1939, and before January 1, 1945. This is shown in the following table: 
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Txsnz III. — Comparison of total tasi burden, ezisting late and proposed Iiitt, 
married person, no dependents, all income earned. 

Etlective rate in per cent. 

Net income. Present 
lBw. 

Proposed 
bill exciud- 8 -t 
iilg super- 

tsx. 

Proposed 
bill includ- 
ing super- 

tBX. Present 
lsw. Without 

sllper- 
tsx. 

With 
super- 

tsx. 

Proposed bill. 

$2, 000 
, 500 

$3, 000 
$4. 000 

SO AAA 

$7, , 000 
, 000 

$9, , 000 
$10, 000 
$11, 000 
$12, 000 
$13, 000 
$14, 000 
$15, 000 
8 
$25, 
$30, , 000 
$40 , 000 
$50, 000 
$60. 000 
$70, 000 
$80, 000 
$90, 000 
$100, 000 
$150. 000 
$200, 000 
$250. 000 
$300, 000 
$400, 000 
$500, 000 
$750, 000 
$1, 000, 000 
$2, 000, 000 
$5, 000, 000 

$8 
44 
80 

116 
172 
248 
329 
415 
506 
602 
703 
809 
924 

1, 589 
2, 489 
3, 569 
5, 979 
8, 869 

12, 329 
16, 449 
21, 269 
26, 669 
32. 469 
63, 394 
9c. 344 

128, 294 
162, 244 
232, 194 
304, 144 
489, 094 
679, 044 

1, 449, 019 
3, 788, 994 

$10 
28 
64 

100 
136 
212 
288 
384 
480 
596 
712 
848 
984 

1, 144 
2, 124 
3, 494 
6, 104 
8, 684 

12, 844 
17, 564 
22, 604 
27, 944 
33, 5S4 
39, 524 
70. 484 

102, 444 
135, 404 
169, 364 
239, 324 
311, 284 
496, 244 
6S6, 204 

1, 456, 184 
8, 796, 164 

$1. 00 
2. 80 
6. 40 

10. 00 
13. 60 
21. 20 
28. 80 
38. 40 
48. 00 
59. 60 
, 1 20 
84. SO 
98. 40 

114. 40 
212. 40 
349. 40 
510 40 
868. 40 

1, 284. 40 
1, 756. 40 
2, 260. 40 
2, 794. 40 
3, 358. 40 
3, 952. 40 
7, 048. 40 
9, 755. 60 

11, 459. 60 
13, 063. 60 
16, 061. 60 
18, Si1. 60 
25, 375. 60 
31, 379. 60 
54, 381. 60 

120, 383. 60 
~ 

$11. 00 
30. 80 
70. 40 

110. 00 
149. 60 
233. 20 
316. 80 
422. 40 
528. 00 
655. 60 
783. 20 
932. SO 

1, 082. 40 
1, 258. 40 
2, 336. 40 
3, 843. 40 
5, 614. 40 
9, 552. 40 

14, 128. 40 
19, 320. 40 
24, 864. 40 
30, 738. 40 
36, 942. 40 
43, 476. 40 
77, 532. 40 

112, 199. 60 
146, S63. 60 
182, 427. 60 
255, 391. 60 
330, 155. 60 
521, 619. 60 
717, 583. 60 

I, 510, 565. 60 
3, 916, 547. 60 

0. 27 
l. 10 
1. 60 
l. 93 
2. 46 
3. 10 
3. 66 
4. 15 
4. 60 
5. 02 
5. 41 
5. 78 
6. 16 
7. 95 
9. 96 

11. 90 
14. 95 
17. 74 
20. 55 
23. 50 
26. 59 
29. 63 
32. 47 
42. 26 
47. 67 
51. 32 
54. 08 
58. 05 
60. 83 
65. 21 
67. 90 
72. 45 
75. ?8 

G. 40 
. 93 

1. 60 
2. 00 
2. 27 
3. 03 
3. 60 
4. 27 
4. SO 
5. 42 
5. 93 
6. 52 
7. 03 
'. 63 

10. 62 
13. 98 
17. 01 
21. 71 
25. 69 
29. 27 
8'7. 29 
84. 93 
37. 32 
39. 52 
46. 99 
51. 22 
54. 16 
N. 45 
59. 83 
62. 26 
66. 17 
68. 62 
72. 81 
76. 92 

0. 44 
l. 03 
l. 76 
2. 20 
2. 49 
3. 33 
3'. 96 
4. 69 
a 28 
5. 96 
6. 53 
7. 18 
7. 73 
8. 39 

11. 68 
la 37 
18. 71 
23. 88 
28. 26 
32. 20 
3a 52 
sis. 42 
41. 05 
43. 48 
51. 69 
56. 10 
58. 75 
60. 81 
63. S5 
66. 03 
69. 55 
71. 76 
iv o3 
78. 33 

From the above table it will be noted a married man, without dependents, 
having a net income of 820, 000 will pay in permanent taxes 82, 124, an increase 
of $565 over existing lavr, and in addition he will pay a super-tax, under Title II 
of the bill, of 8212. 40 for five years, making a total annual tax for such o-year 
period of 82, N6. 40 or 11. 68 per cent of his net income as against 7. 95 per cent 
under existing law. One with 850, 000 net income wtil pay $12, 844 in permanent 
tax, and 81, 284. 40 super-tax, making a total of 814. 128. 40 as against 88, 869 under 
existing law, or 28. o& per cent of his net income as against 17. 74 per cent under 
existing law. 

(d) Requirement for filingindividual income tax retulvss. — Under existing law, 
an individual, if single, is not required to file an income tax return unless his 
gross income is 85, 000 or more or his net income is 81, 000 or more. In the case 
of a married individual, no return is required under existing laws unless his gross 
income is 85, 000 or more, or the net income is 82, 500 or more. A return is also 
required if such individual and his spouse each has a gross income and the 
aggregate gross income is $5, 000 or more. The bill requires a return from a 
single individual if his gross income is 8800 or more and from a married indi- 
vidual if (1) such individual has a gross income of 82, 000 or more and the other 
spouse has no gross income or (2) if. such individual and his spouse each has 
for the taxable year a gross income and the aggregate gross income is $2, 000 or 
over. tlany persons have failed to file returns upon the assumption that their 
income was insufiicient, when, in fact, they were liable for the filing of a return 
and the payment of a tax. This change will require approximately 8, 000, 000 
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additional returns, and it is believed will result in the collection of substantial 
additional taxes. It is estimated that under existing law approximately 
7, 500, 000 individual returns are filed. 

ANALYSIS OF BILL BY SECTIONS. 

TITLE I. 
This title contains permanent amendments to the Internal Revenue Code. 

SECTION 1. SHORT TITLE. 

This section provides that the Act may be cited as the Revenue Act of 1940. 

SECTION 2. SURTAX ON INDIVIDUALS. 

This section increases the surtax rates on taxpayers other than corporations. 
This surtax schedule has been discussed in a previous portion of the report. 
The increase is effective in the case of taxable years beginning after December 
31, 1939. 

SECTION S. CORPORATION TAX. 

The rates of income tax on corporations are increased 1 per centum effective 
with respect to taxable years beginning after December 31, 1939. This section 
makes the specific rates named in existing law 1 per centum larger regardless 
of the character of the corporation, whether large or small, or whether of a 
special class or of a general class. The effect of existing law, together with the 
amendment, is to subject to the 1 per centum increase corporations, such as 
banks and insurance companies, whose rate of tax under existing law is the 
same as the rate on corporations in general. 

SECTION 4. NONRESIDENT AI. IEN INDIVIDUALS. 

This section increases the rate of income tax upon nonresident alien indi- 
viduals not engaged in trade or business within the United States and not having 
an office or place of business therein from 10 per centum to 15 per centum, 
such individuals being taxed under existing law on their receipts from fixed and 
determinable income from United States sources, such as interest, rents, divi- 
dends, roya. lties, etc. 

This section also, in view of this increased rate, makes an adjustment in the 
figure of $21, 600 in existing law, which is the point at which a nonresident 
alien individual is exempted from the flat 10 yer centum tax provided for in 
existing law and is subjected to tax at normal and sur tax rates on the same 
items of income as above mentioned. Twenty-one thousand six hundred dollars 
is changed to $24, 000, and the section also increases from 10 per centum to 15 
per centum the minimum rate of tax payable by an individual having gross 
income of such amount. 

SECTION 6. WITHHOLDING OF TAX AT SOURCE. 

Existing law provides for various rates at which taxes may be withheld at 
the source in the case of nonresident aliens and foreign corporations. These rates 
are increased by this section to correspond with the increased rates of tax 
imyosed by other sections of the bilL The new withholding rates are to take 
effect on June 26, 1940. 

SECTION 6. PERSONAL EXEMPTIONS. 

This section broadens the base for the imposition of the income tax by 
lowering the personal exemption of married persons from $2, 500 to $2, 000, 
and the personal exemption of single persons from $1, 000 to $800. The section 
also reduces to $800 the personal exemption of nonresident alien individuals, 
which under existing law is a flat $1, 000 regardless of marital status. 
similar change is made, in this section, in the ease of United States citizens 
doing business in any possession of the United States. 

SECTION 1. RETURNS OF INCOME TAX. 

Under existing law, the requirement of filing a return in the case of indi- 
viduals is based upon the amount of the net income equal to or in excess of 
the personal exemption, or a gross income of $5, 000 or over. This section 
abandons the nct-income test as the basis for the requirement of a return any 
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sl»stitutes a test of gross income equal to or in excess of the personal exemp- 
tion. Thus, a return is required from an individual who' is single or married 
and not living with husband or wife if his gross income is $800 or over, and 
from a married individual living with husband or wife if having a gross 
income of $2, 000 or over if the other spouse has no gross income, or having a 
gross income together with the spouse of $2, 000 or over. 

A similar change has been made with respect to fiduciary returns. 
This section also reduces from $1, 000 to $800 the amount of payments to 

individuals which requires an information return from the pavor of the 
income. 

SECTION 8. CIGARETTE PAPERS. 

This section amends section 2000(d) of the Internal Revenue Code to remove 
the present exemption of packages and books co'ntaining 25 papers or less from 
the existing tax on cigarette papers in packages or books. Packages and books 
containing 25 papers or less will thus be subject to the tax in the same manner 
as those containing more than 25 and not more than 50 papers. The amend- 
ment made by this section is eftective July 1, 1940. 

SECTION R. TREATY OBLIGATIONS. 

This section provides that none of the amendments made by this title of the 
bill shall apply in any case so as to be contrary to any treaty obligation of 
the United States. 

SECTION 10. TAXABI. E YEARS To WHICH TITIE APPLICABLE. 

This section provides that the amendments made by this title shall be 
applicable only with respect to taxable years beginning after December 81, 
1989, but an exception is made of the amendments made hy section 5, relating 
to the rates of withholding of tax at the source, which, as has already been 
painted out, is effective June 26, 1940, and section 8, relating to the tax on 
cigarette papers, which is eiTective July 1, 1940. 

TITI. E II. 

This title contains temporary provisions increasing rates of tax in general 
for a period of five years, and imposes necessary fioor stocks taxes to comple- 
ment the increases in certain excise taxes. All these provisions, except as 
specificallv pointed out hereinafter, are effective July 1, 1940, to continue until 
July 1, 1945. 

SECTION 201. SUPER-TAX ON INCOIAES. 

This section adds a new section 15 to Chapter 1 of the Internal Revenue 
Code providing that for taxable years beginning after December 81, 1989, 
before January 1, 1945, each taxpaver's tax (after applying the amendments 
made in Title I of the bill) shall be increased by 10 per centum of the amount 
thereof. For the purposes of this 10 per centum increase, the tax which is to 
be increased is co'mputed before the application of the foreign tax credit and 
the credit for taxes withheld at source. Suppose, for example, that the net 
income of the corporate taxpayer is $100, 000, of which $60, 000 is attributable 
to a foreign country, to which a tax of $25, 000 has been paid. Under existing 
law the United States tax before applving the credit is $18, 000, and the credit 
is that Proportion of $18, 000 which $60, 000 bears to $100, 000, or three-fifths, 
or $10, 800, thus making the tax payable $7, 200, 

Under the bill the tax will be computed as follows: 

Net income $100, 000 

Tax (computed without section 15) 
10 per cent i~crease 

Total 
Foreign tax credit three-fifths of $20, 900 

Tax payable under bill 

19, 000 
1, 900 

20, 900 
12, 540 

8, 860 
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This section also provides, ho~ever, that in na case shall the effect of the 
section be to increase by more than 10 per centum the amount by which the 
net income exceeds the tax computed without regard to section 15. This 
limitation has the eifect of a(fording relief to noncorporate taxpayers whose 
income tax, computed without regard to the super-tax provisions, amounts to 
more than 50 per centum of their net income. It is provided that such tax- 
payers shall pay a super-tax of not more tha. n 10 per centum of their income 
remaining after deduction of income tax computed without regard to the super- 
tax provisions. This limitation may be illustrated by the following example: 

The net: income of an individual entitled to the maximum earned income 
credit and having no capital gains or losses, after application of the personal 
exemption and credit for dependents, is $750, 000, and his tax liability com- 
puted without regs. rd to section 15 is $497, 724. The difference between the 
net income and the tax liability is $252, 276. The tax under section 15 is $497, 724 
plus 10 per centum of $252, 276, or $522, 951. 60. If such a limitation had not 
been provided for, the tax under section 15 would have been $547, 496. 40. It 
should be noted that the effect of this limitation on the 10 per centum increase 
is to relieve from any increase a taxpayer who under existing law, as amended 
by Title I, has no net income, because he has a net long-term capital loss, 
but is subject to tax under section 117(c)2 of the Internal Revenue Code. 

The section does not apply in any case where its application would be 
contrary to the terms of any treaty obligation of the United States. 

SECTION 202. RATES OF WITHHOLDING. 

Section 202 of the bill inserts a new subsection (h) at the end of section 
143 of the Internal Revenue Code. This subsection increases temporarily the 
11, 15, and 16 per centum rates of, withholding prescribed by sections 143 and 
144, as amended by section 5 of Title I, to 12I/Io, 165/I0, and 17%0 per centum, 
respectively. The increased rates are to be in eifect during the period after 
June 25, 1940, and before January 1, 1945. The increased rates of with- 
holding correspond to the rates of tax effective for the 5-year period on non- 
resident alien individuals and foreign corporations not engaged in trade or 
business in the United States and not having an office or place of business 
therein. The date June 26 is used to mark the start of the period of the 
increased rate because it was deemed necessary to have a date as close as 
reasonably possible to the date of enactment of the Act, but which would 
provide necessary time for the withholding agents to comply with the law. 
This subsection does not apply in any case where its application would be 
contrarv to the terms of a treaty obligation of the United States. 

SECTION 205. PERSONAL HOLDING COMPANIES. 

Section 203 of the bill amends section 500 of the Internal Revenue Code by 
designating the present section as subsection (a) and adding a new subsection 
(b) at the end. The new subsection increases by 10 per centum the amount 
of surtax payable by any personal holding company under the existing law. 
The total amount of surtax under the amendment is thus obtained by ascer- 
taining the surtax payable and then adding thereto 10 per centum of that 
figure. The 10 per centum increase is to be in effect for any. taxable year 
beginning after December 81, 1939, and before January 1, 1945. 

SECTION 204. EXCESS-PROFITS TAX. 

This section amends the Internal Revenue Code to provide for a 10 per 
centum increase in the amount of excess-profits tax payable for income-tax 
taxable years ending after June 80, 1940, and before July 1, 1945. The pro- 
visions for the increased tax will consequently affect excess-profits tax liability 
for five income-tax taxable years. 

SECTION 205. CAPITAL STOCK TAX. 

Section 1200 of thc Internal Revenue Code is amended by increasing the 
rate of capital stock tax from $1 for each $1, 000 of the adjusted declared value 
of capital stock to $1. 10 for each such $1, 000 of value. This shall apply for 
the year ending June 80, 1940, and for the next four succeeding years ending 
June 30. 
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SECTION 206. ESTATE TAX. 

Total tax under existing law before credits 9, 600 
Credits uuder existing law: 

Gift tax credit 
Credit for State taxes 

$100 
1, 200 

A 10 per centum increase is proposed in the amount of estate tax payable 
ln the case of estates of decedeuts dying within a period of five years after 
the date of the enactment of the proposed Act. Such increase will be com- 
puted upon the amount of tax as determined by the rate schedule or sched- 
ules of existing law after subtracting from the amount so obtained the am&mnt 
of credit for gift taxes paid, as provided for in sections S13(a) and 936(b) of 
the Internal Revenue Code, and also the amount uf any Slate, inheritance, 
legacy, or succession taxes paid to any State, Territory, the District of Columbia, 
or possession oi the United States (not exceeding 80 per ceutum of the basic 
estate tax of 1926 — Subchapter A of Chapter 8 of the Internal Revenue Code), 
as provided for in section 818(b). 

Thus, if the basic estate tax (Subchapter A of Chapter 8), computed in 
accordance with the rate schedule set out in section 810, amolmts to $1, 500, 
and the additional estate tax (Subchapter B of Chapter 8), computed as pre- 
scribed in section 985, amounts to $8, 100, and the credit against the amount 
of basic estate tax on account of the payment of any such estate, inheritance, 
legacy, or succession taxes amounts to $1. 200, and the gift tax credit amounts 
to $100, the operation of the proposed super-tax is illustrated in the following 
table: 
Basic estate tax (Chapter 8A of Code) $1, 500 
Additional estate tax (Chapter 3B of Code) 8, 100 

Total 1, 800 

Total estate tax under existing law 
10 per centum of $8, 800 

Total estate tax under bill 

S, 800 
880 

9, 130 

SECTION 207. GIFT TAX. 

This section provides for each of the calendar years 1941 to 191'5, both 
inclusive, an increase of 10 per centum in the gift tax computed according 
to the rate schedule set forth in section 1001 of the Code. 

The following example illustrates the computation of the tax for the year 
1948. Assume the taxpayer made net gifts of $50, 000 in 1948, and aggTegate 
net gifts of $100, 000 for preceding calendar years, and that no specific excluption 
has been claimed, or is claimed for 1948. 

gift tIlz under emitting laul. 

1942 and prior year gifts 
1948 gifts 

$100, 000 
50, 000 

Total 

Tax under section 1001(a) 1 
Tax under section 1001(a)2 

1943 gift tax payable under existing law 

Tax under bill. 

150, 000 

13, 575 
7, 200 

6, 875 

110 per centum of tax under 1001(a)1, or $18, 575 $14 g32 50 
110 per centum of tax under 1001(a)2, or $7, 200 7 g20 00 

Total 1948 gift tax 7, 012. 50 

For the calendar year 1940, in order to prevent the in]ustice that wo~ld 
caused by applying the increase over the whole year lf some of the gifts were 
made before the enactment of the Act, it ls provided that only that portion of 
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the 10 per centum increase shall be applied which corresponds to the ratio 
which the aInount of the 1940 gifts made after the enactment of the Act bears 
to the total amount of 1940 gifts. For the purpose of this proration the first 
$4, 000 of gifts to each donee is not counted as a gift, and charitable, etc. , gifts 
allowed as a deduction under existing law are not counted. The specific exemp- 
tion of $40, 000 granted by section 1004(a)1 is not to be taken into account 
(whether claimed in whole or in part for 1940) in ascertaining the ratio to 
be applied. 

The following example will illustrate the computation of the tax for 1940. 
Assume the taxpayer has made (from 1982 to 1989, inclusive) net gifts of 
$1, 040, 000 and before 1940 has claimed no part of the specific exemption of 
$40, 000. In 1940 he makes gifts to charity: $100, 000 to X charity in March, 
and $75, 000 to Y charitv in August. He also gives $60, 000 to John Smith in 
April and $40, 000 to him in September. The tax will be computed as follows: 
1989 and prior year gifts $1, 040, 000 
1940 gifts before enactment of Act: 

(1) Gifts to John Smith 60, 000 
(2) Gifts to X charity 100, 000 

1940 gifts after enactment of Act: 
(1) Gifts to, Iohn Smith 40, 000 
(2) Gifts to Y charity 75, 000 

Gift tax under es'isting late. 

1939 and prior year gifts $1, 040, 000 
1940 gifts to John Smith ($100, 000 minus first $4, 000) 96, 000 
1940 gifts to charity 175, 000 

Total 
Deduct gifts to charity 

1, 811, , 000 
17O, 000 

1, 186, 000 
Deduct $40, 000 specific exemption claimed 40, 000 

1, 096, 000 

Tax under section 1001(a)1 
Tax under section 1001(a)2 

Gift tax pavable for 1940 under existing law 

Tax under bill. 

189, 990 
176, 550 

18, 440 

Ratio of 1940 taxable gifts after enactment to total 1940 taxable] 40, 000 
gifts 96, OOO 

or 

10 per centum of $18, 440 $1, 844 

of $1, 344 
Plus regular 1940 tax 

Total 1940 gift tax 

SECTION 208. TAX ON TRANSFERS To AVOID INCOME TAX. 

560 
18, 440 

14, 000 

This section amends section 1250 of the Internal Revenue Code by' increasing 
the excise-tax rate therein provided from 25 per centum to 27' per centum. 
Section 1250 provides for an excise tax on transfers made by citizens or resi- 
dents of the United States or domestic corporations and partnerships to foreign 
corporations, unless under section 1251 prior to the transfer it is established 
to the satisfaction of the Commissioner that the transfer is not to avoid Federal 
income taxes. The increase in tax rate is to be effective for the period after the 
date of the enactment of the Act and ending before July 1, 1945. 

SECTION 209. CONTINUATION OF EXCISE TAXES. 

Certain excise taxes and increased rates of excise taxes under existing law 
are due to expire in 1941, Since the bill proposes to increase the rates of such 
taxes (the increases are specified in section 210) until July 1, 1945, it is neces- 
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sary to extend the temporary provisions. Section 209 of the bill therefore 
provides for such continuation. The taxes so extended or increased by this 
section are as follows: 

Stamp taxes: 
Issues of securities, bond transfers, and deeds of conveyance. 
Stock transfers. 

Manufacturers' excise taxes i 
Lubricating oils. 
Gasoline. 
Electrical energy. 
Tires and inner tubes. 
Toilet preparations. 
Automobile trucks. 
Passenger automobiles and motorcycles. 
Parts and accessories for automobiles. 
Radio sets. 
Jlechanical refrigerators. 
Matches. 

Miscellaneous taxes: 
Telegraph, telephone, radio, and cable facilities, leased wires, etc. 
Transportation of oil by pipe line. 
Admissions to theaters, concerts, cabarets, etc. 
Import taxes on petroleum, coal, lumber, and copper. 

The admissions tax, in so far as the exemption is concerned, is treated in 
section 211. 

SECTION 210. MISCELIANEPUS EXCISES. 

Section 210 of the bill inserts a new Chapter 9A in the Internal Revenue Code, 
to l&e entitled "Super-tax For Five Years. " Section 1650 of such new chapter 
provides for an increase in the rates of tax now applicable with respect to 
most of the miscellaneous excises and occupational taxes. The excises aifected, 
and the increased rates, called super-tax rates, are specified in the schedule 
contained in section 1650. The amount of the increase in each case has been 
stated previously in this report. The increased rates are effective for the 
period after June 80, 1940, and before July 1, 1945. Thus, if the tax is pn 
the sale of an article, as in the case of the manufacturer's excise on radio 
parts, and such sale occurs after June 30, 1940, it is taxable at the increased 
or super-tax rate. If the tax is on transportation, as in the case of the trans- 
portation of crude petroleum by pipe line, and such transportation originates 
a fter June 80, 1940, it is taxable at the increased or super-tax rate. If the tax 
is pccupational tax, the increased rate applies for the fiscal year beginning 
July 1, 1940, or part thereof during which the occupation is carried pn, 
continues for four more years. 

SECTION 211. ADMISSIONS TAX. 

The present law exempts from admissions tax admissions oi' less than 41 
cents until July 1, 1941, and thereafter admissions of 88 or less. The bill, in 
section 211, exempts only admissions of less than 81 cents until July I 
after which time admissions of $8 or less will be exempt. 

SECTIPN 212. TOBACCO, SNUFF, CIGARS, CIGARETTES, AND CIGARETTE PAPERS 

This section amends the Internal Revenue Code to increase the rates of tax 
applicable to tobacco (other than chewing tobacco), snuff, cigars, cigarettes, 
aild cigarette papers and to impose a floor stocks tax on all tllese articles 
except cigare ter 15 

C d is amended by adding a new section 2004 which 
o e is amen 

a d e ol'e Jtily 1, 194o, increases all rates 

the articles named by 167q per centum. 
While the tax rates with respect to cigarette papers 

1% and I/12 cents, respectively, no increase of the iat„of t 
cigare e u te tub 

and is co e thought impractical I 
admini. trative Ilifik uities invol d 

new s amps o the vel'y sm ill jnclea 

that would result from an increased rate of tax. 



Because of the increase in the rates of tobacco tax provided for in the pro- 
posed new section 2004, it is proposed to add to the Internal Revenue Code 
a new section 2005 which will impose a floor stocks tax on tobacco products 
(other than chewing tobacco) held on July 1, 1940, by any person for sale 
otherwise than in retail stocks. The rate of the floor stocks tax is the 
difference between the rates of tax imposed by existing law and the increased 
rates contained in the proposed new section 2004. As a result of the iioor 
stocks tax, all such articles on which tax must be paid which are removed for 
sale or consumption after June 80, 1940, will bear a total tax equal to the 
increased rates of tax imposed by section 2004 on articles manufactured after 
June 80, 1940. 

The proposed new subsection 2005(b) provides that every person required to 
pay the floor stocks tax shall, on or before August 1, 1940, make a return 
and pay such tax. A special provision has been included in subsection (b) 
designed to simplify the collection of floor stocks tax with respect to articles 
held by manufacturers and importers. It is recognized that many such tax- 
payers will, on July 1, 1940, have on hand (e) articles to which no tax stamps 
have been affixed; (b) articles to which tax stamps have been aflixed; and (c) 
unattached tax stamps purchased at the old rates of tax. 

Under ection 2005(b) the Commissioner will have authority in the case of 
manufacturers and importers to dispense with the requirement of a floor 
stocks tax return with respect to articles sub]ect to tax held on July 1, 1940, 
to which tax stamps have not been afiixed. The iioor stocks tax payable with 
respect to such articles would then be paid by the taxpayers affixing the usual 
tax stamps, purchased however at the increased rates of tax rather than the 
old rates of tax. For example, the manufacturers' tax due with respect to a 
package of 20 small cigarettes at the old rate would be 6 cents; the floor stocks 
tax, 1 cent. Instead of affixing a stamp purchased for 6 cents on the package 
of cigarettes and filing a floor stocks tax return with respect to the 1-cent 
floor stocks tax, the taxpayer could affix a stamp purchased for 7 cents alto- 
gether. In order to make this simplifled procedure possible, provision is made 
in section 2005(b) to give the Commissioner authority to maLe an assessment 
against taxpayers with respect to unattached tax stamps on hand July 1, 1S40, 
for the difference between the amount paid for such stamps and the increased 
rates of tax. This provision of law is similar to one contained in section 1006 
of the Revenue Act of 1917 and section 1311 of the Revenue Act of 1918. 

As to articles to which tax stamps have already been affixed, this procedure 
could only be followed if taxpayers aflixed to stamped articles an additional 
stamp to cover the floor stocks tax. With respect to such stamped articles, 
it would be simpler to have the floor stocks tax paid by means of return and 
dispense with the necessity of affixing an extra stamp. 

SECTION 213. DISTILLED SPIRITS. 

This section increases the rates of tax on distilled spirits, brandy, high-proof 
wines, liqueurs, etc. , which are classified as distilled spirits, and imported per- 
fumes containing distilled spirits, by 75 cents per proof gallon or, in some cases, 
wine gallon when below proof. The increase applies to distilled spirits, articles 
classified as distilled spirits, and brandy withdrawn from bond after June 80, 
1940, and before July 1, 1945, and to such perfumes imported during such period. 

A floor stocks tax is imposed on distilled spirits, articles so classified, and 
brandy held by any person for sale or for use in the manufacture or production 
cf an article intended for sale, This tax is at a rate of 75 cents per proof gallon. 
An exemption of 100 wine gallons is accorded to retail dealers. The floor stocks 
tax is imposed only on distilled spirits upon which the internal revenue tax has 
been paid, in order not to impose a floor stocks tax on distilled spirits aging in 
warehouses and not yet withdrawn. This corresponds to the taxation, at the in- 
creased rate, of spirits, etc. , removed after June 80, 1940, and before July 1, 1S45. 

Returns and payment of the floor stocks tax must be made on or before August 
1, 1940, but the Commissioner may extend the payment to a date not later than 
February 1, 1941. Administrative provisions and penalties applicable to the 
regular distilled spirits taxes are incorporated by reference. 

A technical amendment to the provisions relating to drawback of tax increases 
the rates of drawback to $8 and $2. 75 where the tax has been paid at such rates, 
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SECTION 214. wINES AND FERMENTED MALT LIqUORS. 

This section increases by 20 per centum the rates of tax on wines produced in 
or imported into the United States. The increase applies to such wines sold or 
removed for consumption or sale after June 80, 1940, and before July 1, 1945 
This increase is effectuated by an increase in the speciiic rate in the schedules 
under the wine tax. 

A similar increase is made in the rate of tax on fermented malt liquors (beer, 
lager beer, ale, porter, and similar malt beverages) sold or removed for con- 
sumption or sale during such period. The rate is increased from $5 per barrel 
to $6 per barrel. A floor stocks tax is imposed on fermented malt liquors, at a 
rIte equal to the increase in rate of tax made applicable to such articles by 
section 8190, held on July 1, 1940, by any person, other than a retail dealer, 
and intended for sale. 

SECTION 216. PLAYING CARDS. 

This section increases from 10 cents to 11 cents the rate of tax on each pack 
of playing cards manufactured or imported and sold, or removed for consump- 
tion or sale, in the case of articles manufactured, etc. , after June 80, 1940, and 
before July 1, 1945 

SECTION 216. CREDITS OP TAX ON AUTOMOBILES, ETC. 

Section 3408(e) of the Internal Revenue Code allows a credit against the auto- 
mobile, truck, and motorcycle tax on account of the sale in connection with the 
vehicle of tires and tubes with respect to which the tax on tires or tubes has 
been paid. '1'his credit under existing law is 2 per centum, in the case of auto- 
mobile trucks, and 8 per centum in the case of automobiles and motorcycles, of 
ihe purchase price or sales price of similar tires and tubes. 

This section of the bill increases the credit to 21/2 per centum and 81/2 per 
centum, respectively, with respect to such vehicles sold after June 80, 1940, and 
before July 1, 1945. These increases correspond to the increase made by section 
210 of the bill in the rates of tax on automobiles, etc. The credit is allowable 
at 21/2 per centum and 81/2 per centum regardless of the rate of the tax paid on 
the tires and tubes or their date of acquisition. 

TITLE III. 
SECTION 661. SPECIAL PTIND. 

This section provides that the Secretary of the Treasury shall as soon as 
practicable after the end of each quarter determine the additional amount of 
taxes collected attributable to the increases in taxes made, and to the ffoor 
stocks taxes imposed, by the amendments to the Internal Revenue Code in Title 
Il pf the bill, and the amounts so determined shall be set aside as a special fund 
which shall be available only for the retirement of any of the National Defense 
Series obligations authorized by section 802 of the bill. In the amount to be 
set aside in the special fund there is not to be included the amount of taxes 
attributable solely to the extension of excise taxes and rates of excise taxes 
contained in section 209 of the bill, nor any amount collected under admissions 
taxes attributable to a basic admission charge of more than 40 cents. If at, any 
time the amounts in the fund are not sufficient for the retirement of the pbli 
gations of the National Defense Series, the Secretary of the Treasury is authpr 
ized and directed to transfer to the fund moneys out of the general fund of the 
Treasury. Any amounts in the special fund not necessary for the retirement 
pf the pbligations shall be deposited in the general fund of the Treasurv. 

The revenues attributable to Title II of the bill will be collected and paid 
intp the Treasury in accordance with established procedures. Shortly after 

quarter the Secretary of the Treasury, acting upon information obtained 
by the Bureau of Internal Revenue from the offfces of collectors of internal 
revenue, will determine the amounts collected during the preceding quarter 
which under this section are required to be set aside in the special fund and 
pn the basis of such determination he will transfer the amount thereof to the 
special fund for the retirement of the national defense obligations outstanding. 



It will be obligatory upon the Treasury, beginning July 1, 1940, to retire the 
national defense obligations and charge the amount so retired to the special 
fund. The Secretary of the Treasury has stated before this committee that it 
is his intention to arrange the maturities of any national defense obligations 
issued under the authority contained in this bill so as to insure as nearly as 
possible the application of the increased revenue from the enactment of Title II 
to the retirement of national defense obligations during the year in which such 
revenue is received. 

SECTION 802. NATIONAI DEFENSE OBLIGATIONS. 

This section amends section 21 of the Second Liberty Bond Act, as amended. 
That section now provides that the face amount of bonds, certificates of in- 
debtedness, Treasury bills and notes issued under the Second Liberty Bond Act, 
as amended, shall not exceed $45, 000, 000, 000 outstanding at any one time. On 
June 80, 1940, there will be a margin under this limitation of only $1, 700, 000, 000 
which can be availed of by the Treasury to issue additional public-debt obliga- 
tions for the purpose of obtaining funds in addition to $700, 000, 000 to be 
recovered from governmental corporations, to meet the increased deficit in the 
fiscal year 1941 if the President's defense recommendations are adopted by the 
Congress. More than $1, 600, 000, 000 of this deficit will be due to additional 
emergency national defense expenditures. On the basis of present recommenda- 
tions, total national defense expenditures will amount to about $8, 250, 000, 000, 
the highest amount spent for this purpose in any year in our history, except 
for the two fiscal years when this countrv participated in the World War. 

In order to iinance national defense expenditures after June 80, 1940, it is 
proposed to permit the Treasury to issue within the framework of current 
statutes relating to the public debt, $4, 000, 000, 000 of short-term public-debt 
obligations with maturities not exceeding five years, to be designated "National 
Defense Series. " These obligations will be in addition to the $45, 000, 000, 000 
face amount of public-debt obligations permitted to be outstanding under the 
Second Liberty Bond Act, as amended. This additional $4, 000, 000, 000 authori- 
zation for national defense obligations permits only a temporary increase in the 
limitation on outstanding public-debt obligations because, to the extent that 
such national defense obligations are retired under the provisions of section 
801, the authorization will be reduced. 

1940 — 29 — 10336 
REVENUE ACT OF 1940. 

[Senate Report iso. 1856, Seventy-sixth Congress, Third Session. Calendar No. 1945. ] 

[JUNK 15, 1940. ] 
Mr. Harrison, from the Committee on Finance, submitted the following re- 

port [to accompany H. R. 10089]: 
The Committee on Finance, to whom was referred the bill (H. R. 10089) to 

provide for the expenses of national preparedness by raising revenue and 
issuing bonds, to provide a method for paying for such bonds, and for other 
purposes, having considered the same, report favorably thereon with amend- 
ments and recommend that the bill as amended do pass. 

Your committee concurs in the provisions of the House bill with the following 
changes: 

(1) All increases on tobacco and tobacco products under the House bill have 
been eliminated. Your committee is of the opinion that the tax on tobacco 
and tobacco products is already very high and that any increase in this tax 
would have a tendency to injure the tobacco farmer and decrease the con- 
sumption of tobacco products. Under the committee amendment the rates of 
existing law now applicable to snuff, snuff fiour, manufactured tobacco, cigars, 
cigarettes, and cigarette papers are continued. 

(2) Under existing law packages and books containing 25 papers or less 
are exempt from the tax on cigarette papers. Your committee believes that 
this exemption should be continued for the reason that its elimination would 
result in considerably curtailing the consumption of smoking tobacco. 
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committee amendment, therefore, restores this exemption, which had been 
eliminated in the House bill. 

(3) The provisions of the House bill affecting distilled spirits, wines, and 
fermented malt liquors were agreed to with the following exceptions: 

(a) The House bill did not increase the tax on rectified spirits. Your com- 
mittee believes that some increase should be made in this tax. Accordingly, the 
rate has been increased from 30 cents on each proof gallon to 40 cents on each 
proof gallon. A corresponding floor stocks tax of 10 cents is imposed on ac- 
count of the increased rate. 

(b) Under the House bill an exemption of 100 wine gallons is allowed retail 
dealers in the case of floor stocks taxes imposed upon distilled spirits. Your 
committee is of the opinion that no exemption should be allowed. The allowance 
of an exemption would give an opportunity for the retail trade to stock up 
with tax-paid liquor prior to the time the increased rates were effective. 

(4) Your committee has changed the tax with respect to admissions. Under 
existing law a, dmissious of 40 cents or less are exempt from tax. Adinissions of 
over 40 cents are subject to a tax at the rate of 1 cent on each 10 cents or fraction 
thereof. While the House bill did not change the rate of tax under existing 
law, it exempted only admissions of less than 31 cents. Your committee has 
yrovided the follovring rates for taxing admissions, which will considerably 
increase the revenue derived from this source over that produced by the House 
bill: 
Admissions up to and including 9 cents No tax. 
Admissions of more than 9 cents and less than 20 cents 1 cent. 
Admissions of 20 cents or more 1 cent on each 10 cents 

or fraction thereof. 

The lwent tax will apply to admissions from 10 to 19 cents, both inclusive. 
An admission of 20 cents will be taxed at 2 cents. Admissions from 21 to 30 
cents will be taxed at 3 cents; admissions from 31 to 40 cents mill be taxed 
at 4 cents; and admissions from 41 to 50 cents will be taxed at 5 cents. 
Admissions over that amount will be taxed at 1 cent for each 10 cents or 
fraction thereof. 

(5) A few minor changes were made in the income tax provisions. 
(a) The rate of tax on foreign corporations not engaged in trade or business 

in the United States and not having an ofiice or place of business therein, which 
in the case of dividends is 10 per cent under existing law, was changed to 15 
per cent instead of 11 per cent as provided in the House bill and the rate of 
tax on other fixed or determinable income, which under the existing law is 15 
per cent and under the House bill mas changed to 16 yer cent, is left at 15 
per cent. These changes were deemed necessary so that the same rate of tax 
will apply to foreign corporations not engaged in trade or business within the 
United States and not having an oflice or place of business therein as applicable 
to nonresident alien individuals of like character. The temporary defense tax 
increases this 15 per cent rate for the 5-year period to 16i/q per cent. 

Since these taxes are withheld at the source, it is impossible for the with- 
holding agent to determine in many cases whether the actual recipient of the 
income is a corporation or an individual. Any differential betmeen the cor- 
porate rate and the individual rate can be easily avoided and will cause sub- 
stantial administrative ditficulty. For these reasonk the House bill was changed 
in this respect. Corresponding changes are made with respect to the rate of 
withholding. 

(b) Under the House bill a trust mas required to fil an income tax return 
if the gross income for the taxable year was $100 or over. Your committee 
believes that this puts an undue burden upon the fiduciary and vi'ill result in 
the flling of unnecessary returns. Accordingly the bill is changed so that a 
trust is only required to flle a return where its net income for the taxable year 

$100 or over or its gross income is $800 or over. An individual is not re- 
quired to file a return unless his gross income is $800 or over. 

(6) Your committee has added to the House bill a provision to the effect 
that articles subject to the manufacturers' excise taxes which prior to July 1, 
1940, were delivered under leases, contracts of sale, or conditional sales, shall 

s bject to tax with respect to payments made after June 80, 1940, on the 
basis of the rates in effect prior to July 1, 1940, and not at the increased rates. 

(7) The temyorary taxes, imposed for the 5-year period, are referred to in 
the House bill as "suyertaxes. " Your committee has amended the bill so 
that these taxes will be designated as "defense taxes" instead of "suyertaxes. " 

290217' — 41 — 88 



REVENUE ESTIMATES. 

The following table prepared by the Treasury Department shows the addi- 
tional revenue under the committee bill: 

Estimated additional revenue' attributable to the proposed Revenue Aet 
of 19/j0. ' 

SOURCE OF REVENUE. 
Title I: 

Income tax- 
Corporation income tax 
Individual income tax 

Total increase, Title I 
Title II (defense taxes): 

Corporation income tax 
Individual income tax 
Capital stock and excess-profits taxes 
Estate tax 
Gift tax 

$70, 000, 000 
252, 000, 000 

822, 000, 000 

135, 000, 000 
128, 000, 000 
12, 000, 000 
29, GOO, 000 

8, 000, 000 

A)coholic beverage taxes— 
Distilled spirits 
Fermented malt liquors 
Other 

Total increase, alcoholic beverage taxes 
Stamp taxes 

76, 000, 000 
46, 000, 000 

7, 000, 000 

129, 000, 000 
7, 000, 000 

Manufacturers' excise taxes— 
Gasoline 
Other 

112, 000, 000 
80, 000, 000 

Total increase, manufacturers' excise taxes 142, 000, 000 
Miscellaneous taxes 105, 000, 000 

Total increase, Title II 685, 000, 000 

Total increase, Titles I and II 1, 007, 000, 000 
Treasury Department, Division of Research and Statistics, June 17, 1940. 
'Excluding (a) the nonrecurring collections of floor taxes on alcoholic beverages, esti- 

mated for fiscal year 1941 at $27, 000, 000, and (b) revenues resulting from the extension 
of certain excise taxes as provided in Title II, "Sac. 209. Continuation of Excise Taxes, " 
but including the defense tax on such excise taxes. 

s As reported by the Senate Finance Committee June 17, 1940. 

It will be noted that despite the elimination of the tax on tobacco and 
tobacco products, your committee bill raises about $8, 000, 000 more than the 
House bilL This is due to the change in the admissions tax, and the increased 
tax on rectified spirits. 

(8) Your committee has amended the House bill to provide that the Presi- 
dent is hereby authorized and directed to reduce appropriations for the ex- 
ecutive branch of the Government for the fiscal year ending June 80, 1941 
(except appropriations for national defense, fixed charges, and trust funds), 
in such manner that the total amount of such reductions shall not be less 
than 10 per cent of the total amount of the appropriations affected. Such 
reductions in appropriations shall be impounded and returned to the Treasury. 

(9) Your committee added an amendment terminating on the date of the 
enactment of the Revenue Act of 1940 the power and authority of the Presi- 
dent and the Secretary of the Treasury under the Silver Purchase Act. of 
1984, with respect to the acquisition of 1oreign silver, and also repealing the 
internal revenue tax on transfers of any interest in silver bullion contained in 
section 1805 of the Internal Revenue Code. 
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TITLE I — PERMANENT CHANGES. 

These changes apply to income taxes for taxable years beginning af ter 
December 81, 1989. They are, therefore, applicable to 1940 incomes. 

(1) The personal exemptions allowed individuals for income tax purposes 
under the existing law have been reduced from $2, O00 to $2, 000 in the case 
of married persons and heads of families and from $1, 000 to $800 in the case 
of single yersons. The bill does not affect the $400 credit for dependents 
allowed under existing law. This credit is allowed if the dependent receives 
his chief support from the taxpayer and is under 18 years of age or incapable 
of self-support because mentally or physically defective. 

(2) The surtaxes are increased on surtax net incomes in excess of $0, 000 
and the increases continue up to surtax net incomes not in excess of $100, 000, 
and from that point the rates of existing law are retained. Under the present 
law, the rate on surtax net incomes in excess of $100, 000 and not in excess 
of $150, 000 is 58 yer cent. 1Vhile the rates applicable to surtax net incomes 
in excess of $100, 000 are not increased, the surtaxes payable by taxpayers 
in these upyer brackets are increased by reason of the higher rates in the 
lower brackets. 

(8) The requirement as to filing income tax returns in the case of indi- 
viduals has been changed. Under the existing law, au individual is required 
to file a return if his net income amounts to $1, 000 or more in the case 
of a single person, or $2, 500 or more in the case of a married person, and in 
either case if his gross income is $5, 000 or more. The bill requires a rei. urn 
from a. single person if his gross income is $800 or more and from married 
persons if either their aggregate or separate gross income is $2, 000 or more. 

(4) Nonresident aliens: Under existing law, a nonresident alien individual 
not engaged in business within the United States or not having an ofiiee or 
place of business therein, is taxed only upon dividends, interest, or other fixed 
or determinable annual or periodical income at the rate of 10 yer cent. This 
rate may be reduced to 5 per cent in the ease of a resident of a contiguous 
country if so provided by treaty. Subject to treaty provisions with foreign coun- 
tries, the 10 per cent rate has been increased to 15 per cent, which corresponds 
to the proportionate increase in burden imposed upon American citizens and 
residents by the increases in income aud excise taxes under the bill. Under 
existing law, if such a nonresident alien individual has a gross income of more 
than $21, 000, which is the level at which the average effective rate equals 10 
per cent, he is subject to the full normal and sur tax on his fixed or determinable 
annual or periodical income. The bill raises this level to $24, 000 which, under 
the increased rates, is the point which equals an effective rate of approximately 
15 per cent. Nonresident aliens engaged in business in the United States or 
having an office or place of business therein are subject to the same rates as 
apyly to American citizens with respect to income from United States sources. 
They will, therefore, be subject to the increase in tax applicable to American 
Ldtizens. 

CORPORATION S. 

(1) Domestic corporations. — Your committee increased the rate of tax on 
corporations by 1 per cent. In view of the increase in the tax burden imposed 
upon individuals uuder the hill, it was believed that corporations should bear 
some part of the increased burden. 

The rates under the proposed bill and under the existing law are as follows! 

Normal tsx net incomes. Existing 
lsw. Bill. 

Not in excess of $5, 000 
In excess of $5, 000 snd not in excess of $20, 000 
In excess of $20, 000 and not in excess of $25, 000 
In excess of $2o, 000 

Pcr cent. Per cent. 
12)4 I3)4 
14 15 
16 17 
18 19 

(2) Foreign corporations Since the tax on domestic corporations is inc a d, 
your committee also deemed it advisable to make the same proport 
crease in the tax on foreign corporations deriving In(ome from 
Under existing law, foreign corporations having an oflice or place of 
the United States are subject to a fiat rate of 18 per cent 
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creased under the bill to 19 per cent. Foreign corporations not engaged in trade 
or business within the United States or not having an office or place of business 
therein are taxable only upon their dividends, interest, or other fixed or deter- 
minable periodical or annual income, and they are subject to a tax of lo per cent 
on such income. In the case of dividends, the rate is 10 per cent unless received 
by a corporation organized under the laws of a contiguous country, in which case 
the rate may by treaty be reduced to not less than 5 per cent. The rate of 10 
per cent is increased to 15 per cent and under the defense tax, to 161$ per cent. 
No increase in taxes will apply where its application will be contrary to any 
treaty of the United States. 

TITLE II. — TEMPoRART CIIAlvGEs. 

The bill makes certain temporary increases in the internal-revenue laws for a 
period of five years. These changes are briefly as follows: 

(I) INCOME TAX. 

For taxable years beginning after December 81, 1989, and before January 1, 
1945, the tax computed in accordance with the changes made in Title I of the 
bill is increased by 10 per cent thereof. To prevent the rate in the higher brackets 
from being confiscatory, a cushion is inserted which prevents such increase from 
being greater than 10 per cent of the net income in excess of the tax computed 
under existing law, as amended by Title I. This cushion begins to operate where 
the tax so computed is in excess of 50 per cent of the net income, which in the 
case of a married person is around $200, 000. The following examples will show 
the result of the operation of the tax and the cushion: 

Net income. 

Tex under 
existing Iew 
ss emended 
by Title I. 

Super- 
tsx. Net income. 

Tsx under 
existing lew 
ss smended 
by Title I. 

Super- 
tsx. 

$3, 000 
$5, 000 
$10, 000. 

$28 
100 
480 

$2. 80 
10. 00 
48. 00 

$100, 000 
$300, 000 
$1, 000, 000 

$39, 524 $3, 952. 40 
169, 364 13, 063. . 60 
686, 204 81, 379. 60 

It will be seen from the above examples that in the case of a married man 
without dependents with $5, 000 net income, the defense tax is determined by 
increasing the ordinary tax of $100 by 10 per cent, or $10, making a total tax of 
$110. The cushion will not operate in this cs. se because the ordinary tax is not 
in excess of 50 per cent of the net income. In the case of a married man with 
$800, 000 net incofue the 10 per cent defense tax if applied without the cushion, 
would amount to $16, 986. 40, but since the ordinary tax is in excess of 50 per 
cent of the net income the cushion applies. Accordingly, the defense tax in 
this last example is computed by applying the 10 per cent against $180, 686 (the 
amount of the net income less ordinary tax) instead of against the tax of 
$169, 864. This makes the defense tax $18, 068. 60 instead of $16, 986. 40. 

(2) EXCESS-PROFITS TAX. 

The amount of the excess-profits tax payable for any ta~able year ending after 
June 80, 1940, and before July 1, 1945, is increased by 10 per cent. Thus, a 
corporation with an excess-profits tax year ending July 81, 1940, will be subject 
to the 10 per cent increase. If the excess-profits tax payable is $1, 000, the 
defense tax will be $100, and the corporation will pay a total excess-profits tax 
of $1, 100. 

(8) CAPITAL STOCK TAX. 

The capital stock tax is increased for the year ending June 80, 1940, and 
for the four succeeding years ending Tune 80, from $1 per thousand of adjusted 
declared value to $1. 10 per thousand of adjusted declared value. 

(4) ESTATE TAX. 

In the case of a decedent dying after the enactment of this bill and before 
the expiration of five years after such date, the estate tax payable (after ap 
plication of the ciedits provided for State death taxes and Federal gift tttxesj, 
is increased by 10 per cent. 
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(6 ) GIFT TAX. 

The gift tax is also increased by 10 per cent, effective for the calendar year 
1940 and subsequent calendar years up to and including the calendar year 
1945. 

For the calendar year 1940, the increase is in effect applied only to gifts 
made after the date of the enactment of this bill. This is accomplished by 
determining the gift tax for the entire year at the existing rates and adding 
thereto an amount which bears the same ratio to 10 per cent of the tax so 
computed as the amount of gifts made after the enactment of the bill bears to 
the total amount of gifts made during the year. 

(6) TRANSFERS To AVOID INCOME TAX. 

Under the existing law, an excise is imposed upon the transfer of stock or 
securities by a citizen or resident of the United States, or by a domestic cor- 
poration or partnership, or by a trust which is not a foreign trust, to a foreign 
corporation as paid-in surplus or as a contribution to capital. The rate under 
existing law is 25 per cent and this has been increased to 27112 per cent in the 
case of any transfer made during the period after the date of the enactment 
of this bill and before July 1, 1945. 

(7) DISTILLED SPIRITS. 

Your committee increased the taxes on distilled spirits at the following 
rates: 

Distilled spirits. Old rates. New rates. 
Percent- 

age of 
increase. 

Distilled spirits generally 
Brandy 
Imported perfumes 
RectiQed spirits 

2. 25 
. 30 

33. 00 
2. 75 
3. 00 . 40 

33)f) 
372rrs 

33)/2 
33+ 

Floor stocks taxes are imposed upoII distilled spirits which on July 1, 1940, 
are held by any person and intended for sale or for use in the manufacture 
and production of any article intended for sale. The rate is 75 cents, which 
is the increased rate imposed upon liquor. Your committee also increased the 
tax on rectified spirits from 30 cents per gallon under existing law to 40 cents. 
In addition a fioor stocks tax of 10 cents per gallon is provided. 

( 8) BEER. 

Your committee increased the tax on fermented liquors from $5 a barrel to 
$0 a barrel, effective Julv 1, 1940. This amounts to a 20 per cent increase in 
the rate of tax. In addition, a floo'r stocks tax is imposed upon stocks held 
by manufacturers or wholesalers at the rate of $1 per barrel. 

(9) WINES. 

The taxes on wines were increased at the following rates: 

Old rate. New rate. 
Percent- 

age of 
increase. 

BtiH wines 
Do 
Do 

Sparkling wines 
Do 

Cents. 
5 

15 
25 

2/12 

IY~ 

Cents, 
6 

18 
30 
3 
I)5 

Per cen 
20 
20 
20 
20 
20 
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The reasons for the change in the rates on still wines in section 214 and 
for the striking out of any reference to the fortification tax, is that it is 
anticipated that H. R. 9117 will become law before this bill. The changes here 
made in the rates will incorporate the basic rates provided in H. R. 9117, which 
rates are increased by the bill for the 5-year period. 

(10) ADMISSIONS TAXES. 

Under exisiting law, an admissions tax of 10 per cent is imposed except 
where the amount paid for admission is less than 41 cents. Instead of raising 
the rate of tax, your committee deemed it much simpler and more feasible 
from an administrative point of view ta decrease the exemption from 40 to 9 
cents. Upon admissions of from 10 to 19 cents, inclusive, your committee placed 
a tax of 1 cent. Upon admissions of 20 cents or more the rate is 1 cent for each 
10 cents, or fraction thereof. 

(11) OTHES MISCELLANEOUS TAXES. 

The following table shows the increases in other miscellaneous taxes: 

Description of tsx. Old rate. New rate. 
Percent- 

age of 
increase. 

Box seats 
Sales outside of box off)ce. 
Csbsrets, roof gardens, etc 
Club dues 
Corporate securities 
Capital stook 

Do 
Do 
D 0 

Insurance policies 
Passage tickets 

D 0 
Do 

Safe-deposit boxes 
Pistols snd revolvers 
Wholesalers in liquor 
Retailers in liquor 
Brewers (more than 600 barrels) 
Brewers (less than 500 barrels) 
Wholesalers in malt liquors 
Retailers in malt liquors 
Special cases 
Rectifiers 

' Do 
Stills 

Do 
Tires 
Tubes 
Toilet preparations 
Automobiles 
Other automobiles 
Auto parts 
Radios 
Mechanical refrigerators 

iresrms 
atches 

Electrical energy 
Gasoline 
Lubricating oils 
Transportation of oil by pipe line 
Transfers of bonds 
Conveyances 
Playing cards 

10 per cent . do 
1)4 cents 
10 per cent 
10 cents 

do 
2 oerlts 
4 cents 
ii cents 
3 cents 
$1 
$3 
$5 
10 per cent 

do 
$100 
$25 
$100 
$50 

do 
$20 
$2 
$200 
$100 
$50 
$20. 
2)4 cents 
4 cents 
10 per cent 
2 per cent 
3 per cont 
2 per cent 
6 per cent 

do 
10 per cent 
5 cents 
3 per cent 
1 cent 
4 cents 
4 per cent 
4 cents 
50 cents 
10 cents 

11 per cent 
do 

2 cents 
11 per cent 
11 cents 

do 
3 cents 
6 cents 
0 cents 
4 cents 
$1. 10 
$3. 30 
$5. 60 
11 per cent 

do 
$110 

$55 
do 

$22 
$2. 20 
$220 
$110 
$55 

22- 
234 cents 
4zzzz cents 
11 per cent 
2)4 per cent 
3)4 per cent 
234 per cent 
5)zz per cent 

do 
11 per cent 
634 cents 
3zz4 per cent 
1)4 cents 
4H cents 
4)zz per cent 
6 cents 
65 cents 
11 cents 

10 
10 
33)4 
10 
10 
10 
50 
25 
20 
33)zz 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
11 
12)4 
10 
25 
163zz 
25 
10 
10 
10 
10 
11)44 
60 
12)zz 
12)4 
25 
10 
10 
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(12) CONTINUATION OF TK)uPORARY EXCISE TAXES. 

The bill also provides for the coutinuation of the temporary i)uport and excise 
taxes wl)ich either expire or have their rates reduced in 1941. I. 'nder the bill 
these taxes will not expire or have their rates reduced until 1945. These are as 
follows; 

Stamp taxes: 
Issues of securities, bond trausfers, and deeds of conveyance. 
Stock transfers. 

Mauufacturers' excise taxes: 
Lubricating oils. 
Gasoline. 
Electrical energy. 
Tires and inner tubes. 
Toilet preparations. 
Automobile trucks. 
Passenger automobiles aud motorcycles. 
Parts and accessories for automobiles. 
Radio sets. 
51echanical refrigerators. 
Illatches. 

&liscellaneous taxes: 
Telegraph, telephone, radio, and cable facilities, leased wires, etc. 
Transportation of oil by pipe line. 
Adn1issions to theaters, concerts, cabarets, etc. 
IInport taxes on petroleum, coal, lumber, and copper. 

The admissions tax is discussed in another part of this report. 

(18) TAXES NOT INCREASED, 

(1) 'Xo increase is provided in the ease of certain taxes of a regulatory 
nature, such as the taxes on white phosphorus matches, mixed flour, filled 
cheese, narcotics, sugar, bituminous coal, and certain tII)es of firearms. Like- 
wise, the bill does not increase certain excise taxes on imports such as those 
levied with respect to coal, lumber, copper, petroleum products, and certain 
vegetable oils. The revenue from these taxes is small, and since they are de- 
signed for a particular functiou which an increase in their rates might impair, 
your committee feel thev should not be increased and some of them are affected 
by reciprocal trade agreements. 

(2) The hill makes no changes in the ta~es levied under the social security 
program. These taxes are directed to a special purpose and it is not felt that 
they shouhl be increased for the defense program. 

(3) In the ease of the taxes on communication facilities (telephone, tele- 
graph, radio and cable), severe administrative difhculties couvince your com- 
mittee of the inadvisability of increase in rates. 

(4) Xo increases are provided in the case of the taxes on tobacco and tobacco 
products. 

DISCT. ssICN oF PRINcIPAL INCOIIE TAx QHANQES. 

(g) Lou'cong of pcr8onal czars)pt(0%8. — Title I of the bill lowers the personal 
exemption from $1, 000 to $800 in the ease of single persons and from 82, ;&00 

to 82, 000 in the case of married persons or heads of families. This will ma]. e 
spproximately ', 190, 000 new taxpavers Of the additioual revenue to 
derived from this source approximately $14, 000, 000 will be derived from new 
taxpayer, This is a permanent change and first goes into effect with respect 
to taxable years beginning after December 31, 1939. 

(()) Title I of the bill also increases permanently the surtax rates with respect 
to taxable years beginning after December 31, 1939. The normal tax 
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which is 4 per cent under existing law, is not changed in the bill. The following 
table shows the surtax rates under the existing law and under the bill: 

Taste I. — Comparison of surtasr rates, eaisting Late and proposed bid. 

Amount of surtax net income. 

Exceediug. Not exceed- 
ing. 

Existing 
law rate. 

Proposed 
bill rate. 

Amount 
of rate 

increase. 

$4, 000 
6, 000 
8, 000 

10, 000 
12, 000 
14, 000 
16, 000 
18, 000 
20, 000 
22, 000 
26, 000 
32, 000 
38, 000 
44, 000 
50, 000 
56, 000 
60, 000 
62, 006 
68, 000 
70, 000 
74, 000 
80, 000 
90, 000 

100, 000 
150, 000 
200, 000 
2R, 000 
aoo', ooo 
400, 000 
500, 000 
750, 000 

1, 000, 000 
2, 000, 000 

6, 000, 000 and up 

$6, 000 
8, 000 

10, 000 
12, 000 
14, 000 
16, 000 
18, 000 
20, 000 
22, 000 
26, 000 
32, 000 
38, 000 
44, 000 
50, 000 
66, 000 
60, 000 
62, 000 
68, 000 
70, 000 
74, 000 
80, 000 
90, 000 

100, 000 
150, 000 
200, 000 
250, 000 
300, 000 
400, 000 
500, 000 
750, 000 
000, 000 
000, 000 
000, 000 

Per cent. 
4 
5 
6 
7 
8 
9 

11 
13 
16 
17 
19 
21 
24 
27 
31 
35 
35 
39 
43 
43 
47 
51 
55 
58 
60 
62 
e4 
66 
68 
70 
72 
73 
74 
75 

Pcr cent. 
4 
6 
8 

10 
12 
16 
18 
21 
24 
27 
30 
a3 
36 
40 
44 
44 
47 
47 
47 
50 
60 
53 
ee 
58 
60 
62 
64 
66 
68 
70 
72 
73 
74 
75 

Per cent. 
0 
1 
2 
3 
4 
6 
7 
8 
9 

10 
11 
12 
12 
13 
13 
9 

12 
8 
4 
7 
3 
2 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

(c) Total income tax burden. — (I) Permanent increases: In order to secure 
a complete picture of the total income tax burden, the following tables are in- 
cluded with respect to a married man with no dependents. Table II shows the 
increased normal and sur tax, rates on a married man with no dependents under 
existing law and under the bill. While there is no change in the normal tax rate 
over that of existing law, the normal tax itself is increased by reason of the 
lowering of the exemptions to $800 for single persons and to $2, 000 for married 
persons. 

TASLz II. — Gorrtpartson of normal tax and sartor, eaisting late and proposed 
bill, married, person, no dependents, all income earned. 

Normal tax. Surtax. 

Net income. 
Present 

law. 
Pro posed 

bdi. 
Present 

law. 
Propsed 

Surtax 
increase. 

$2, 000 
$2, 500 
$3, 000 
$4, 000 
$5, 000 
$6, 000 
$7, 000 
$8, 000 
$9, 000 
$10, 000 
$11, 000 

0 
0 

$8 
44 
80 

116 
152 
188 
224 
260 
296 

0 
$10 

28 
e4 

100 
136 
172 
208 
244 
280 
316 

0 
0 
0 
0 
0 
0 

$20 
60 

105 
155 
210 

0 
0 
0 
0 
0 
0 

$40 
80 

140 
200 
280 

0 
0 
0 

$20 
20 
35 
45 
70 



TABLE II. — Comparison, of normal tax and surtax, existing laso and proposed 
bill, married person, no dependents, all income earned — Continued, 

Normal tax. Sur tax. 

Net income. 
Present 

law. 
Proposed 

biH. 
Present 

law. 
Proposed 

biii. 

Sul'tax 
increase. 

00 
00 
0 
0 

00 
00 
0 
0 

, 000 
, 000 
, 000 
, 000 
, 000 
, 000 
, 000 
, 000 

, 000 

, 000 

$12, 000 
$13, 000 
$14, 0 
$15, 0 
$20, 00 
$25, 00 
$30, 000 
$40&000 
$50, 0 
$60, 0 
@70, 00 

$90, 000 
$100 
$150 
$200 
$250 
$300 
$400 
$500 
$750 
$1, 000 
$2, 000 
$5, 000 

$332 
368 
404 
444 

844 
1, 044 
1, 444 
1, 844 
2, 244 
2, 644 
3, 044 
3, 444 
3, 844 
6, 844 
7, 844 
9, 844 

11, 844 
15, 844 
19, 844 
29, 844 
39, 844 
79, 844 

199, 844 

$352 
388 
424 
464 

1, 064 
1, 464 
1, 864 
2, 264 
2, 664 
3, 064 
3', 464 
3, 864 
5, 804 
?, 864 
9, 864 

11, 864 
15, 864 
19, 864 
29, 864 
39, 864 
79, 864 

199, 864 

$270 
335 
405 
480 
945 

1, 645 
2, 525 
4, 535 
7, 025 

10, 085 
13, 805 
18, 225 
23, 225 
2S, 625 
57, 550 
87, 500 

118, 450 
150, 400 
216, 350 
284, 300 
459, 250 
639, 200 

1, 369, 175 
3, 689, 150 

$360 
460 
560 
680 

1, 460 
2, 630 
4, 040 
7, 220 

10, 980 
15, 300 
19, 940 
24, 880 
30, 120 
35, 660 
64, 620 
94, 580 

125, 540 
157, 500 
223, 460 
291, 420 
466, 380 
646, 340 

1, 376, 320 
3, 596, 300 

$90 
125 
155 
200 
515 
985 

1, 515 
2, 685 
3, 955 
6, 216 
6, 135 
6, 655 
6, 895 
7, 035 
7, 070 
7, 080 
7, 090 
7, 100 
7, 110 
7, 120 
7, 130 
7, 140 
7, 145 
7, 150 

It will be noted that a married person with a net income of $2, 500 pays no 
tax under existing law. However, under the bill he will pay a normal tax 
of $10 for each taxable year beginning after December 31, 1939. The same 
person with a net income of $3, 000 will pay for each such taxable year a normal 
tax of $28. No surtax is imposed either under the bill or under the existing law 
until the net income of a married man exceeds $6, 500 under the present law and 
$6, 000 under the bill. In the case of. a single person, no surtax is imposed 
until the net income exceeds $5, 000 under the present law and $4, 800 under the 
bill. The largest increase in the surtax rate over existing law is with respect 
to married persons with net incomes between $46, 000 and $58, 000, where the 
rate is increased 13 per cent. In the case of a single person, the largest increase 
is with respect to net incomes from $45, 000 to $57, 000, where the rate is also in- 
creased 18 per cent. 

(2) Temporary increase: In addition to the permanent increases caused by 
the change in the exemptions and the surtax. rates, Title II of the bill imposes a 
10 per cent defense tax with respect to taxable years beginning after December 
81, 1939, and before January 1, 1945. This is shown in the following tablet 

TABLE III. — Comparison of total tax burden, existing laul and proposed bill, 
married persons, no dependents, all income earned. 

Efiective rate in per cent. 

Net income. 
Present 

law. 

Proposed 
biii exclud- 
ing defense 

1 ax. 

Defense 
tsr. 

Proposed 
bfB includ- 
ing defenso 

tax. Present 
law. Without 

defense 
'tax. 

With 
defense 

tax. 

Proposed bill. 

2, 000 
2, 600 

4&000 
$5&000 
$6, 000 

000 . 

$8 
44 
80 

116 
172 
248 

$10 
28 
64 

100 
136 
212 
288 

$1. 00 
2. 80 
6. 40 

10. 00 
13. 60 
21. 20 
ai. 80 

$11. 00 
30. 80 
70. 40 

110. 00 
149. 60 
233. 20 
316. 80 

0. 27 
1. 10 
I. 60 
1. 93 
2. 46 
3. 10 

0. 40 
. 93 

1. 60 
2. 00 
2. 27 
3. 03 
3'. 60 

0. 44 
1. 03 
1. 76 
2. 20 
2. 49 
3. 33 
L96 
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Ts}}L}a III. — Comparison of total taa bt}r}len, existing latf} an}$ proposed bill, 
marrlod persona, no def}en}lents, all income earned — Continued. 

E}fectfve rate in per cent. 

Net income. Present 
law. 

Proposed 
bill exclud- 
ing defense 

tsx. 

Defense 
tex. 

Proposed 
bill inciud- 
ing defense 

tsx. Present 
lsw. Without 

defense 
tsx. 

With 
defense 

tax, 

Proposed bill. 

$4 
$5 
$6 
$7 
$8 
$9 
$1 
$1 
$2 

$5 
$7 
$1 
$2 
$5 

9, 000 
10, 000 
11, 000 
12, 000 
13, 000 
14, 000 
15, 000 
20, 000 
25, 000 
30, 000 
0, 000 
0, 000 
0, 000 
0, 000 
0, 000 
0, 000 
00, 000 
50, 000 
00, 000 
50, 000 
00, 000 
00, 000 
00, 000 
50, 000 
, 000, 000 
, 000, 000 
, 000, 000 

$329 
415 
eoa 
602 
703 

924 
1, 589 
2, 489 
a, '569 
5, 979 
8, 869 

12, 329 
16, 449 
21, 269 
26, 669 
S2, 469 
63, 394 
95, 344 

128, 294 
162, 244 
232, 194 
304, 144 
489, 094 
679, 044 

1, 449, 019 
3, 788, 994 

$384 
480 
596 
712 
848 
984 

1, 144 
9, 124 
3, 494 
5, 104 
8, 684 

12, 844 
17, 564 
22, 604 
27, 944 
33, 584 
39, 524 
70, 484 

102, 444 
135, 404 
169, 364 
239, 324 
311, 284 
496, 244 
686, 204 

1, 4M, 184 
3, 796& 164 

$38. 40 
48. 00 
69. 60 
71. 20 
84. 80 
98. 40 

114. 40 
212. 40 
34}}. 40 
510. 40 
868. 40 

1, 284. 40 
1, 756. 40 
2, 260. 40 
2, 794. 40 
3, 358. 40 
3, 952. 40 
7& 048. 40 
9, 755. 60 

11, 459. 60 
13, 063. 60 
16, 067. 60 
18, 871. 60 
25, 37X 60 
31, 379. 60 
54, 381. Bo 

120, 383. 60 

$422. 40 
628. 00 
e55. eo 
783. 20 
932. 80 

1, 082. 40 
1, 258. 40 
2, 336. 40 
8, 843. 40 
5, 614. 40 
9, 552. 40 

14, 128. 40 
19, 320. 40 
24, 864. 40 
30, 738. 40 
36, 942. 40 
43, 476. 40 
77, 532. 40 

112, 199. 60 
146, 863. 60 
182, 427. 60 
255, 391. 60 
330, 15E 60 
521, 619. 60 
717& 583. 60 

1, 510& 6M. 60 
3, 916, 547. 60 

4. 15 
4, ao 
5. 02 
5. 41 
e. 78 
6. 16 
7. 95 
9. 96 

11. i}0 
14. 95 
17. 74 
20. 65 
23. 50 
26. 59 
29. 63 
32. 47 
42. 26 
47. 67 
51. 32 
54. 08 
58. 05 
60. 83 
65. 21 
67. 90 
72. 45 
75. 78 

4. 27 

6. 42 
5. 'Oa 
S. 52 
7. 03 
7. 63 

10. 62 
13. 98. 
17. 01 
21. 71 
25: ea 
29. 27 
a2. 29 
34. 93 
37. 32 
39. 52 
46. 99 
61. 22 
54. 16 
66. 45 
59. 83 
S2. 26 
66. 17 
68. 62 
72. 81 
75. 92 

4. 69 
6. 28 
5. 96 
6. 53 
7. 18 
7. 73 
8. 39 

11. 68 
15. 37 
18. 71 
23. 88 
28. 26 
32. 20 
35. 62 
38. 42 
41. 05 
43. 48 
61. 69 
66. 10 
68. 75 
60. 81 
63. 86 
66. 03 
69. 55 
71. 76 
76. 53 
78. 33 

From the above table it will be noted a married man, without dependents, 
having a net income of $20, 000 will pay in permanent taxes $2, 124, an in- 
crease of $535 over existing law, and iu addition he will pay a defense tax, 
under Title II of the bill, of $212. 40 for five years, making a total annual tax 
for such 5-year period of $2, 336. 40, or 11. 68 per cent of his net income as against 
7. 95 per cent under existing law. One with $50, 000 net income will pay $12, 844 
in permanent tax, and $1, 284. 40 defense tax, making a total of $14, 128. 40 as 
against $8, 869 under existing law, or 28. 26 per cent of his net income as 
against 17. 74 per cent under existing law. 

(d) Reqftirement for ff i(nfl indimdual income tax retfrrns. — Vnder existing 
law, an individual, if single, is not required to file an income tax return unless 
his gross income is $5, 000 or more or his net income is $1, 000 or more. In 
the case of a married individual, no return is required under existing law, 
unless his gross income is $5, 000 or more, or the net income is $2, 500 or more. 
A return is also required if' such individual and his spouse each has a gross 
income, and the aggregate gross income is $5, 000 or more. The bill requires 
a return from a single individual if his gross income is $800 or more and 
from a married individual if (1) such individual has a gross income of $2, 000 
or more and the other spouse has no gross income or (2) if such individual 
and his spouse each has for the taxable year a gross income and the aggregate 
gross income is $2, 000 or over. Many persons have failed to file returns upon 
the assumption that their income was insufficient, when, in fact, they were liable 
for the filing of a return and the payment of a tax. This change will require 
approximately, 8, 000&000 additional returns, and it is believed will result, in the 
collection of substantial additional taxes. It is estimated that under existing 
law approximately 7, 500, 000 individual returns are filed. 

SECTION 301. SPECIAL FUND. 

This section provides that the Secretary of the Treasury shall as soon as 
practicable after the end of each quarter determine the additional amount of 
taxes collected attributable to the increases in taxes made, and to the fioor 
stocks taxes imposed, by the amendments to the Internal Revenue Code 
Title II of the bill, and the amounts so determined shall be set aside as 
special fund which shall be available only for the retirement of any of the 
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Natioual Defense Series obligations authorized by section 802 of the bill. In 
the amount to be set aside in the special fund there is not to be included the 
amount of taxes attributable solely to the extension of excise taxes and rates 
of excise taxes contained in section 209 of the bill, nor auy amount collected 
under admissions taxes attributable to a basic admission charge of more than 
40 cents. If at any time the amounts in the fund are not sufficient for the 
retirement of the obligations of the National Defense Series, the Secretary «f 
the Treasury is authorized and directed to transfer to the fund moneys out 
of the general fund of the Treasury. Any amounts in the special fund not 
necessary for the retirement of the obligations shall be deposited in the general 
fund of the Treasury. 

The revenues attributable to Title II of the bill will be collected and paid 
into the Treasury in accordance with established procedures. Shortly after 
each quarter the Secretary of the Treasury, acting upon information obtained 
by the Bureau of Internal Revenue from the offices of collectors of internal 
revenue, will determine the amounts collected during the preceding quarter 
which under this section are required to be set aside in the special fund, 
and on the basis of such determination he will transfer the amount thereof 
to the special fund for the retirement of the national defense obligations out- 
standing. It will be obligatory upon the Treasury, beginning July 1, 1940, to 
retire the national defense obligations and charge the amount so retired to 
the special fund. The Secretary of the Treasury has stated before this com- 
mittee that it is his intention to arrange the maturities of any national defense 
obligations issued under the authority contained in this bill so as to insure 
as nearly as possible the application of the increased revenue from the enact- 
ment of Title II to the retirement of national defense obligations during the 
year in which such revenue is received. 

SECTION S02. NATIONAL DEEENSE OBLIGATIONS. 

This section amends section 21 of the Second Liberty Bond Act, as amended. 
That section now provides that the face amount of bonds, certificates of in- 
debtedness, Treasury bills and notes issued under the Second Liberty Bond 
Act, as amended, shall not exceed $45, 000, 000, 000 outstanding at any one time. 
On June 80, 1940, there will be a margin under this limitation of only $1, 700, - 
000, 000 which can be availed of by the Treasury to issue additional public-debt 
obligations for the purpose of obtaining funds in addition to $700, 000, 000 to 
be recovered from governmental corporations, to meet the increased deficit in 
the fiscal year 1941 if the President's defense recommendations are adopted 
by the Congress. More than $1, 000, 000, 000 of this deficit will be due to addi- 
tional emergency national defense expenditures. On the basis of present recom- 
mendations, total national defense expenditures will amount to about $8, 250, 000, - 
000, the highest amount spent for this purpose in any year in our history, 
except for the two fiscal years when this country participated in the World 
War. 

In order to finance national defense expenditures after June 80, 1940, it 
proposed to permit the Treasury to issue within the framework of current 
statutes relating to the public debt, $4, 000, 000, 000 of short-term public-debt 
obligations with maturities not exceeding five years, to be designated "National 
Defense Series. " These obligations will be in addition to the $45, 000, 000, 000 
face amount of public-debt obligations permitted to be outstanding under the 
Second Liberty Bond Act, as amended. This additional $4, 000, 000, 000 authori- 
zation for national defense obligations permits only a temporary increase in 
the limitation on outstanding public-debt oMigations because, to the extent 
that such natioual defense obligations are retired under the provisions of 
section 801, the authorization will be reduced. 

REVENUE ACT OF 1040. 
19i0-29 — 103+' 

[House of Representatives Report No. 2607, Seventy-sixth Congress, Third Session. l 

[June 21, 1940. ] 

Mr. Doughton, from the committee «f conference, submitted the following 
conference report [to accompauv H. R, 10089]: 

The commii. tee of conference on the disagreei»g votes of the two Houses on 
the amendments of the Senate to the bill (H. R. 10089) to provide for the ex- 
penses of national preparedness by raising revenue aud issuing bonds, to provide 
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a method for paying for such bonds, and for other purposes, having met, after 
full and free conference, have agreed to recommend and do recommend to their 
respective Houses as follows: 

STATICMENT OF THE MANAGERS ON THE PART OF THE HOUSE. 

The managers on the part of the House at the conference on the disagreeing 
votes of the two Houses on the amendments of the Senate to the bill (H. R. 
10039) to provide for the expenses of national preparedness by raising revenue 
and issuing bonds, to provide a method for paying for such bonds, and for other 
purposes, submit the following statement in explanation of the effect of the 
action agreed upon by the conferees and recommended in the accompanying con- 
ference report: 

Amendment No. 1: The Senate amendment provides that, the tax on foreign 
corporations not engaged in trade or business in the United States and not 
I. aving an once or place of business therein shall be at a uniform rate of 15 
per cent. Under the House bill thc rate was 11 per cent in the case of income 
from dividends, and 16 per cent in the case of all other fixed and determinable 
receipts. (See amendments Nos. 2, 8, and 10. ) The House recedes. 

Amendment No. 2: The Senate amendment restores the 15 per cent with- 
holding rate in the case of interest on tax free covenant bonds paid to foreign 
corporations not engaged in trade or business in the United States and not 
having an oifice or place of business therein. Under the House bill the rate 
was 16 per cent. (See amendments Nos. 1, 8, and 10. ) The House recedes. 

Amendment No. 8: The Senate amendment provides for withholding of cor- 
poration tax at the source in the case of foreign corporations not engaged in 
trade or business in the United States and not having an ofiice or pla. ce of 
business therein at the uniform rate of 15 per cent rather than the 16 per cent 
and 11 per cent rates provided in the House bill. (See amendments Nos. 1, 2, 
and 10. ) The House recedes. 

Amendment No. 4: The Senate amendment substitutes for the requirement of 
the House bill that every trust with a gross income of $100 or over file an income 
tax return, a requirement that every trust with a gross income of $800 or over 
file a return and every trust with a net income of $100 or over file a return. The 
House recedes. 

Amendment No. 5: The Senate amendment eliminates the provision of the 
House bill under which cigarette papers in books of 25 papers or less were to 
be subject to the cigarette paper tax. The House recedes. 

Amendments Nos. 6 and 7: These amendments make changes in section num- 
bers. The House recedes. 

Amendment No. 8: This amendment mal-es a change in a cross reference, and 
the House r'ecedcs. 

Amendments Nos. 9, 11, 12, 18, 14, 15, 16, 17, 18, 19, 21, 22, 27, 28, 29, 82, 83, 
34. 85, and 48: These amendments change the designation in the headings of 
sections and subsections and of columns in schedules, and references thereto, 
from " Super-tax" to "Defense tax. " The House recedes. 

Amendment No. 10: The Senate amendment provides for a uniform with- 
holding rate of 16. 5 per cent for the 5-year period rather than the 12+a 
per cent, 16I/q per cent, and 17%o per cent rates provided in the House bill. 
The amendment also contains a clarifying change to assure the maintenance of 
treaty obligations in the case of withholding on dividends. (See amendments 
Nos. 1, 2, and 3. ) The House recedes, 

Amendments Nos. 20, 23, and 24: The Senate amendments provide that in 
cases where articles leased or sold with respect to which under section 8441(c) 
of the Internal Revenue Code payment of the tax is required as the installment 
payments for the article are received, the increased rates in the bill will not 
apply if the lease, contract of sale, or conditional sale was nlade before July 1, 
1940, and delivery of the article was made before that date. The House recedes. 

Amendment No. 25: The Senate amendment eliminates the House provision 
under which admissions of more than 80 cents and less than 41 cents were 
subject to tax, for the 5-year period. It substitutes therefor the following rates: 

If the amount paid is 10 cents or more, and less than 20 cents, 1 cent; if the 
amount paid is 20 cents or more, 1 cent for each 10 cents or fraction thereof; 
if the amount which would be charged for a single admission is 10 cents or 
more, I cent for each 10 cents or fraction thereof of the amount paid for 
season ticket or subscription. 

The other provisions of the amendment merely rewrite the provisions of 
existing law. 
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The House recedes with an amendment which restores the IIouse provision 
but reduces the exemption so that admissions of less than 21 cents are exempt. 

Amendment No. 26: The Senate amendment eliminates the increased rates of 
tax on tobacco products provided for the 5-year period by the House bill and 
the floor stocks tax imposed thereunder. 

The House recedes with an amendment which eliminates all iucreases in tax 
on tobacco products, except cigarettes, and eliminates the increase in tax on 
cigarette papers. The conference agreement also substitutes for the House rates 
on cigarettes of $3. 50 per thousand and $8. 40 per thousand rates of $3. 25 per 
thousand and $7. 80 per thousand. The conference agreement also imposes a 
floor stocks tax at the increased rates on all cigarettes held on July 1, 1940, 
for sale. 

Amendment No. 80: The Senate amendment increases, for the 5-year period, 
the rate on rectifying distilled spirits from 30 cents per proof gallon to 40 cents 
per proof gallon. There is no comparable provision in the House bill. The 
Senate recedes. 

Amendment No. 81: The Senate amendment eliminates the exemption from 
the floor stocks tax on distilled spirits of 100 wine gallons held by a retail 
dealer in liquors. Under the amendment floor stocks of rectified distilled spirits 
are subjected to a rate 10 cents per proof gallon higher than the basic rate of 
75 cents. For administrative reasons, this additional rate is not to apply to 
distilled spirits which are rectified spirits solely by reason of the addition of 
not more than 2+s per cent by volume of coloring, blending, smoothing, or flavor- 
ing materials, and is not to apply to liqueurs, cordials, or similar compounds. 
Technical changes are made in the provisions relating to return and payment 
of the iioor stocks tax. 

The House recedes with an amendment which eliminates the additional 
10-cent rate on iioor stocks of rectified spirits. The amendment also contains 
an exemption of 100 wine gallons held by any person on retail stocks on July 1, 
1940, on premises as to which he is for any period beginning on that date 
exclusively engaged in business as a retailer. 

Amendments Nos. 86, 87, 88, 89, and 40: These Senate amendments increase 
the rates on certain still wines and strike out references to the tax on fortifica- 
tion of wine. These amendments are consistent with the recent increase in 
tax on still wines and the elimination of the tax on fortiflcation of wines. The 
House recedes. 

Amendments Nos. 41 and 42: Amendment No. 41 strikes out the exemption of 
retail dealers from the floo stocks tax on fermented malt liquors. Amendment 
No. 42 inserts a modified exemption of retail stocks. This provides that the 
exemption shall apply only to retail stocks which. on July 1, 1940, are held on 
retail premises. Such premises are confined to premises with respect to which 
the dealer is a retail dealer exclusively. If with respect to such premises the 
dealer is a wholesale dealer or brewer also, the exemption is not allo~ed as to 
any of the fermented malt liquor held on the premises. The House recedes. 

Amendment No. 44: This amendment inserts a new title number, "Title IV. " 
The House recedes. 

Amendment No 45: The Senate amendment amends the Public Salary Tax 
Act of 1989 to provide that no income tax shall be assessed or collected after 
the date of enactment of the bill which is attributable to compensation received 
prior to January 1, 1989, for personal service as a State offlccr or employee even 
though such compensation was paid directly or indirectly by the United States. 
There is no comparable provision in the House bill. The House recedes with 
an amendment which provides that, if the amount of deficiency in income tax 
which is attributable to such compensation is paid with interest on or before 
March 15, 1941, no civil or criminal penalties shall be imposed on account of 
failure to pay such amount or make return of such compensation. 

Amendment No. 46: This amendment inserts a new section imposing an excess 
profits tax. The Senate recedes. 

Amendment No. 47: This amendment proposes taxes which become effective 
in the event of war. The Senate recedes. 

R. L. DOEOHTON, 
THOS. H. CtiLLEN, 
JDHN W. MCCoRMAcK, 
JERE COOPER, 
ALLEN T. TREADwAv, 
FRANK CRO'ivTHER, 
HARoLD KNUTsoN, 

jfaviatjers on the part of the Ifottse. 
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1940-30-10347 

PROVISIONS OF BANKRUPTCY ACT WITH RESPECT TO BASIS OF 
PROPERTY FOR INCOME-TAX PURPOSES. 

[Iionse of Representatives Report No. 2872, Seventp-sixth Congress, Third Session. ] 
[June 4, 1940. ] 

Mr. McLaughlin, from the Committee on the Judiciary, submitted the fol- 
lowing report ito accompany H. R. 9864]: 

The Committee on the Judiciary, to whom vvas referred the bill (H. R. 9864) 
amending the Bankruptcy Act with respect to the basis of property and exclud- 
ing certain corporations from the provisions of Chapter XI, after consideration, 
report favorably thereon with amendments and recommend that the bill as 
amended do pass. 

The amendments are as follows: 
Page 2, line 9, strike out "the date as of which the plan bees. me effective" 

and insert "the date of entry of the order confirming the plan. " 
Page 8, line 7, strike out "the date as of which the plan became effective" 

and insert "the date of entry of the order confirming the arrangement. " 
Page 4, line 5, strike out "the date as of which the plan became effective" 

and insert "the date of entry of the order confirming the arrangement. " 
Page 4, line 14, to page 6, line 16, strike out sections 4, 5, 6, and 7. 
Amend the title to read: 
"A bill amending the Bankruptcy Act with respect to the basis of property. " 
The bill had two purposes: 
1. Sections 1, 2, and 8 provided for identical amendments to sections 270, 

896, and 522 of the Bankruptcy Act. Those sections, which are themselves 
identical, deal with the basis of property for income-tax purposes. Where a 
proceeding for "corporate reorganization" under Chapter X, for an "arrange- 
ment" under Chapter XI, or for a "real-property arrangement" under Chapter 
XII results in a cancellation or reduction of indebtedness, those three sections 
require (with limited exceptions) that the basis of the debtor's property for 
income-tax purposes, State as well as Federal, be decreased by an amount 
equal to the amount of such cancellation or reduction. The first three sections 
of the bill amend sections 270, 896, and 522 so as to prevent the basis of the 
debtor's property from being decreased, as a result of those sections, to an 
amount less than the fair market value of such property. Your committee's 
amendments to sections 1, 2, and 8 of the bill are designed to make more defi- 
nite and certain the time as of which the fair market value of the property in 
question is to be determined, by fixing such time as the date of entry of the 
order confirming the plan or the arrangement, as the case may be. 

2 Sectio~s 4, 5, 6, and 7 of the bill, which are eliminated by the last of your 
committee's amendments, provided for amendments to Chapter XI of the 
Bankruptcy Act which were designed to prevent corporations which are pub- 
licly indebted or owned from filing a petition for an arrangement under Chapter 
XI, rather than a petition for reorganization under Chapter X, the chapter 
specially designed for the reorganization of such corporations, and to establish a 
numerical test of such "public" indebtedness or ownership. 

Your committee believes that, while the amendments proposed by sections 
4, 5, 6, and 7 are desirable, the element of emergency requiring their immediate 
passage has been eliminated by the decision of the United States Supreme Court 
in Securities and Eachange Commission v. U. S, Realty cf Improvement Co, 
That decision was rendered on May 27, 1940, after the introduction of the bill. 
Since immediate action on these proposals does not appear to be necessary, the 
last of vour committee's amendments provides for the striking out of sections 
4, 5, 6, and 7. The committee's conclusion is supported by all of the witnesses 
who testified at the hearings before the committee's Subcommittee on Bank- 
ruptcy and Reorganization and also by the report of the Securities and Exchange 
Commission on the bill. 

NECESSITY OF PROMPT ENACTMENT OF BILL As AMENDED. 

With respect to the aniendments proposed by sections 1, 2, and 3, however, 
your committee believes, for the reasons hereinafter set forth, that the present 
provisions of section 270 are unfair to a substantial number of debtor corpora- 
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tions heretofore reorgauized or uow in the process of reorganization under 
Chapter X; that those provisions are frequently a serious obstacle to the de- 
velopxuent of a fair and feasible plan; and that sections 896 of Chapter XI aud 
522 of Chapter XII are open to the same criticisms. So loug as sections 270, 
896, and 5Z contiuue in their present form, these uufair and unde. . irable conse- 
quences mill continue to affect the substantial volume of proceedings under tho. e 
chapters which are nom in the courts or are hereafter instituted. For that 
reason your comxuittee believes it to be essential that the sections be amended at 
the earliest practicable date. 

The Subconunittee on Bankruptcy and Reorganization of the Comnuttee on 
the Judiciary held hearings on the bill on the xuoruing and afternoon of June 8. 
Representatives of the Treasury Department and the Securities and Exchange 
Commission and members of the Rational Bankruptcy Conference appeared and 
testified at those hearinm. The Xational Bankruptcv Conference is an informal 
group composed of members of bar associations, associations of credit men, and 
conunercial lawyers, the ibattonal A sociation of Referees in Bankruptcy, lam 
school profes:ors, and others which for more than fire years cooperated with 
your committee in tbe preparation of the 1983 amendments of the Banl-ruptcy 
Act. 

The amendments proposed by sections 1, 2, and 3 mere favorably reported bv 
the Treasury Department and the Securities and Exchange Commission. The 
Treasury Department said in its report on the bill H. R. 9S64: 

*, the first three sections of H. R. 9S64 ~ould amend sections 270, 
896, and 522 to limit any reduction of basis thereunder to an amount not less 
than the fair marl'et value of the property involred. If the committee is of the 
opinion that an axuendment is desirable at this time, the method adopted xueets 
with the approval of the Treasurv Department. The amendment would impose 
a definite limitation upon the amount of the adjustment provided and would 
appear to meet adequatelv the chief criticism urged against the existing law. 
After careful consideration of various approaches to the problem, the Treasury 
is of the opinion that the direct approach followed in the bill mav prove to be the 
most satisfactorv both from the viewpoint of effectiveness and administration. ' 

All of the other mitnesses mho testified at the hearings agreed with your 
committees conclusion that it is essential that sections 270, 896, and 522 be 
amended at the earliest practicable date. ~e tmo of the witxxes. es before the 
subcommittee would have yreferred that the ameudxnents tal-e a soxuemhat 
different form, even those witnesses agreed that it was preferable to enact at 
this time the amendments proposed iu sectious 1, 2, and 3 of the amended bill 
rather than to defer action on the problem until the next session of the Conwe. s, 

The "basis" of property for incoxue-tax purposes i- important from at least 
two points of view: (1) The amount of depreciation (or depletion) which may 
be claimed annually in future income-tax returns, and (2) the determination of 
gain or loss resulting from future sale= or exchanges of the propertr in question. 

The record of the hearings contains testimony and exhibits with regard to the 
practical consequences of section 270 as observed by the Securities and Exchange 
Commission in the exercise of its adrisorr function= under Chapter X. I p to 
&lay 17. 1940, plans of reorganization were confirmed in 83 eases in which the 
Commission participated as a partv pursuant to section 20S of that chapter. 
Inder 6 of these plans the total indebtedness of the debtor corporation mas 
entirelv aped out; under Lo others, it was reduced by more than oue-half; 
and under 4 others it mas reduced br at least one-third. In one case the reduc- 
tion amounted to more than ~M. 000, 000. In addition, as of 5Iar 17, 1940. the 
Commission mas participating in 81 other proceedings under Chapter X in which 
a plan had been filed, but had not yet been confirmed by the court as of that 
date. Under 6 of these plans it was proposed to wipe out xuore than half of 
ihe indebtedness of the debtor corporation; under Lo others it mas to be reduced 
by more than one-half; and under 5 others it was to be reduced bv more than 
one-third. In one of these cases. the reduction proposed amounted to more than 
823000, 000. These figures sufiicientlv indicate the importauce of the yrorisio»s 
of section 270. as applied to corporation:- heretofore or hereafter reorganized 
under Chapter X. 

It appears likelv that in a sub. tautial number of these cases, the application 
of section 270 mill result in a decrease of the "basis" of the debtor': propertv to 
a figure substantiallv below it. = fair market value, or even to zero. %'here the 
"basis" is reduced to zero, the result is that (i) the reorganized company 
can not take anv deduction for depreciation or depletion in future State or 
Federal income-tax returns, not even depreciation or depletion ba ed on the 
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present fair market value of its property, and (ii) if the property should be 
sold, the entire proceeds would constitute taxable income, even if the sale should 
be at a figure less than its present fair market value, which of course would 
be drastically less than its original cost. Where the "basis" is reduced to any 
other figure below the fair market value of the debtor's property the onerous 
consequences to the reorganized company are onlv less severe. 

Your committee's conclusions are as follows: 
(a) To the extent that sections 270, 896, and 522 require, in the case of debtors 

reorganized under Chapters X, XI, and XII, a decrease of "basis" for taking 
depreciation or depletion upon their property or for measuring gain or loss on 
future sales to a figure below the present fair market value of such property, those 
sections are intrinsically unfair to debtors reorganized under those chapters. 
This unfairness would be eliminated by the amendments proposed in sections 1, 
2, and 8 of the bill. Those amendments provide a fair market value "floor" 
below which the basis shall not be reduced. 

(b) The present sections frequently provide an appealing argument for not 
reducing the outstanding indebtedness of the debtor corporation even though, in 
the light of present values, a failure to effect such reduction results in an unsound 
capital structure and a plan which does not meet the test of "feasibility" estab- 
lished by sections 221(2), 866(8), and 472(3), and in most cases with the accom- 
panying risk of recurrent reorganization. In other words, the development of a 
fair and feasible plan is prejudiced by the injection of an altogether extraneous 
consideration, that is, the undesirable tax consequences. A similar possibility is 
avoided under the proposed amendment by the provision which makes clear that 
a determination of value for reorganization purposes shall not be deemed a 
determination of value for the purposes of the "tax basis" sections. 

(c) The present sections may well lead debtors which should reorganize under 
Chapters X, XI, or XII to resort to another and less appropriate method of 
reorganization, such as foreclosure, with the accompanying necessity of paying 
dissenters in cash. This risk would also be minimized bv the amendments pro- 
posed in the bill. 

In order to correct the inequity resulting from the application of sections 270, 
896, and 522 to plans or arrangements already confirmed under sections 12, 74, and 
77B and Chapters X, XI, and XII, the bill properly proposes to make the amend- 
ments effective as of tune 22, 1938, the date of approval of the Act which first 
inserted those sections in the Bankruptcy Act, The amendments will thus take 
effect as if they were a part of such Act as originally enacted. 
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Admissions tax. (See Miscellaneous taxes: Admissions tax. ) 
Agricultural Adjustment Act, claim for refund of processing 

taxes. (See Processing taxes. ) 
Alabama lubricating oil tax, deduction 
Alcoholic beverages tax, Rhode Island 
Alcohol tax: 

Basic permits, procedure 
Investigations, offers in compromise, Federal Alcohol 

Adn&inistration Act 
Relabeling procedure under Federal Alcohol Adrninistra- 

tion Act, regulations amended 
Spirits and wines, rectification, defense tax, regulations 

amended 
AHegheny County, Pa. , property taxes 
Amendnaents: 

Code of Federal Regulations— 
Subpart B(B), Part 171, Title 26— 

Section 171. 4c (added) 
Section 171. 4d (added) 

Subpart B(C), Part 171, Title 26— 
Section 171. 4e (added) 
Section 171. 4f (added) 

Ganging Manual- 
Psragraph 48 
Paragraph 85 

Internal Revenue Code— 
Chapter 26, Subchapter F (added) 
Section 2800, subsections (g) and (h) (added) 

Regulations 4 (1940), sections 183. 60, 183. 95, 183. 136 (a), 
(b), 183. 161, 183. 167, 183. 168, 183. 169, 183. 256, 183. 264, 
183. 265, 183. 295, 183. 309, and 183. 390 

Regulations 5 (1940), sections 184. 58, 184. 121, 184. 142, 
] 84. 148, 184. 149, 184. 150, 184. 246, 184 255, 184. 256, 
184. 296, 184. 310, and 184. 412 

Regulations 6 (1938)— 
Section 21 
Section 63 (added) 

Regulations 7 (1937)— 
Paragraphs 48, 112, 113, 114, 155, 161, 205, 215, 284, 

285, 291, 309, 310, and 311 
Article LXXIII, paragraphs 363 — 372 (added) 

Regulations 8 (1934)— 
Article 72 
Articles 19&200 

Regulations 10 (1940), sections 185. 27, 185. 54, 185. 84, 185. 90 
(a), (b), 185. 103, 185. 109, 185. 110, 185. 112, 18o. 125, 
185. 131, 185. 231, 185. 234, 185. 238, 185. 276, 185. 369, 
185. 444, and 185. 461 

Regulations 11 (1940), sectioiis 189. 65, 189. 78, 189. 79 
189. 95, 189. 111, 189. 116, and 189. 153 

290217' — 41 — 39 (601) 

10516 
10354 

10338 

10464 

10442 

10403 
10447 

10338 
10338 

10464 
10464 

10548 
10458 

10314 
10314 

10433 

10457 

10396 
10396 

10380 
10315 

10362 
10388 

10432 

10397 

72 
69 

427 

419 
70 

426 
426 

428 
428 

425 
425 

361 
361 

365 

416 

372 
372 

379 
377 

349 
345 
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Arnendrnents — Continued. 
Reg»latious 15 (1940), sections 190. 68, 190, 108 (a), (b), 

190. 120, 190. 130, 190. 131, 190. 132, 190. 157, 190. 158, 
190. 220, 190. 267, 190. 268, 190. 270, 190. 272, 190. 290, 
190. 341, 190. 349, 190. 360, 190. 403, 190. 408, and 190. 469 

Regulations 18 (1940), section 192. 113 
Regulations 23 (1940), section 181. 15(d) 
Regulations 42 (1932), articles 1, 8, 25, 27, 32, 39, and 42 
Regulations 43 (1932), articles 1, 3, 4, 6, 7, 8, 10, 11, 12, 

29, 80, 34, 40, 41, 43, 49, and 57 
Reg»lations 44 (1939), articles 314. 2, 314. 4, 314. 35, 314. 44, 

and 314. 52 
Regulations 46 (1940'l, sections 316. 2, 316. 9, 316. 32, 316. 41, 

316. 51, 316. 52, 316. 54, 316. 56, 316. 60, 316. 62, 316. 73& 
and 316. 82 

Regulations 64 (1938), articles 41 and 61 
Regulations 66 (1933), articles 8 and 19 
Regulations 71 (1932), articles 2, 2(i, 32, 33, 69, and 121 
Regulations 77, article 191 
Regulations 79 (1936)— 

Article 3 
Article 5 

Regulations 80 (1937)— 
Articles 1 and 8 
Articles 15 and 17 

Regulations 86&— 
Article 23(k) — 1 
Article 113(b) — 2 
Article 113(b) — 3 (added) 
Article 113(b) — 4 

Regulations 90, articles 211(b), 211(1) (b), 503/z, and 503~ac 
Regulations 94— 

Article 23(k) — 1 
Article 113(b) — 2 
Article 118(b) — 3 (added) 
Ari, icle 113(b) — 4 

Regulations 99, articles 300 and 303(a) 
Reg»lations 100— 

Articles 2, 3(a), 3(b)2, and 4 
Article 707 (added) 

Regulations 101— 
Article 23(k) — 1 
Article 113(b) — 2 
Article 113(b) — 3 (added) 
Article 113(b) — 4 

Regulatior&s 103— 
Section 19. 1 — 1 
Section 19. 11-1 
Section 19. 12 — 1 
Section 19. 12 — 2 
Sections 19. 13-5 to 19. 13-7 
Section 19. 14 — 2 
Section 19. 15 — 1 
Section 19. 22(a) — 13 
Section 19. 22(c) — 1 
Seci, ion 19. 23 (k) — 1 
Section 19. 23(l) — 1 
Section 19. 25 — 3 
Section 19. 25 — 7 
Section 19. 47 — 1 
Sections 19. 51 — 1 to 19. 51 — 3 
Sections 19. 55(b) — 2 to 19. 55(b) — 5 

10403 
10413 
10378 
10363 

419 
424 
374 
310 

10368 306 

10387 
10351 
10364 
10365 
10317 

10441 
10386 

10385 
10440 

10317 
10401 
10401 
10401 
105&10 

10317 
10401 
10401 
10401 
10502 

10479 
10479 

10317 
10401 
10401 
10401 

10446 
10446 
10446 
10446 
10446 
10446 
10446 
10323 
10329 
10317 
10474 
10446 
10446 
10446 
10446 
10355 

300 
298 
340 
322 

75 

293 
295 

282 
286 

75 
107 
107 
107 
275 

75 
107 
107 
107 
350 

266 
266 

75 
107 
107 
107 

15 
15 
15 
15 
15 
15 
15 
42 
68 
75 

119 
15 
15 
15 
15 
97 

10371 317 
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Amendments — Continiied. 
Regulations 103 — Continued. 

Section 19. 102 — 1 
Section 19. 104 — 1 
Section 19. 113(b) (1) — 2 
Section 19. 113(b) (1)-3 (added) 
Section 10. 115 — 3 
Section 19. 115 — 7 
Sections 19. 115 — 12 to 19. 115 — 14 
Sections 19. 124 to 19. 124 — 9 (add 
Section 19. 131 — 8 
Section 19. 142 — 1 
Section 19. 142 — 2 
Section 19. 142 — 5 
Section 19. 143 — 1 
Section 19. 143 — 3 
Section 19. 143 — 7 
Section 19. 144 — 1 
Section 19. 144 — 2 
Sections 10. 147 — 1 to 19. 147 — 3 
Section 19. 147 — 7 
Section 19. 147 — 8 
Sections 19. 148 — 3, 19. 148 — 4, and 
Section 19. 163 — 1 
Section 19. 201(b) — 1 
Section 19. 204(a) — 1 
Section 19. 207 — 1 
Section 19. 211 — 7 
Section 19. 213 — 1 
Section 19. 214 — 1 
Section 19. 215 — 1 
Section 19. 217 — 2 
Section 19. 219 — 1 
Section 19. 231 — 1 
Section 19. 262 — 2 
Section 10. 262 — 4 
Section 19. 362 — 1 
Section 19. 500 — 1 

Treasury Decisions— 
4873 

(added) 
c d) 

19. 149-1 

4927 
4929 
4958 

Amortization deduction: 
Emergency facilities— 

Certification, procedure 
Regulations amended 

Annuities: 
Disability payments under Civil Service Retirement Act, 

taxability 
Endowment, income, and final sum policy 
Life income, 25-year endow~cut policy 

Apprentices, training costs, business expense deduction 
Army: 

Contracts under Vinson Act. (See Vinson Act. ) 
Nurse Corps, female members, allowances for quarters 

and subsistence, taxability 
Assignment of Claims Act of 1940, national-defense program 
Automobiles. (See Manufacturers' excise taxes. ) 
Awards, compensatory damage, National Labor Relations 

Board, deduction 

10146 
10146 
10401 
10401 
10538 
10501 
10538 
10474 
10446 
10446 
10446 
10446 
10322 
10322 
10322 
10322 
10322 
10446 
10446 
10446 
10473 
10446 
10446 
10446 
10446 
10446 
10446 
10446 
10446 
10446 
10446 
1044o 
10446 
10322 
10446 
10446' 

10369 
10490 
10389' 
10369 
10400 
10482 

10491 
10474 

10494 
10406 
10435 
10415 

10467 
10472 

10430 

15 
15 

107 
107 
110 
118 
110 
119 
15 
lo 
15 
15 

138 
138 
138 
138 
138 

15 
15 
lfi 

147 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 

138 
15 
15 

92 
95 

170 
92 
95 

173 

133 
119 

60 
57 
58 
63 

40 
492 
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Bad debts: 
Banks— 

Charge-off deduction 
Recoveries— 

B 

10317 

Deduction in prior year 
Previous deduction without tax benefit 

Recoveries— 
Deduction in prior year 
Previous deduction without tax benefit 

Unrefundcd contributions to finance national convention 
Bankruptcy Act, amendment with respect to basis of property 

Committee report 
Bankruptcy, Government's claims for social security taxes, 

limitation period 
Banks: 

Bad debts— 
Charge-ofi' deduction 
Recoveries— 

Deduction in prior year, taxability 

Previous deduction without tax benefit 
Insolvent, assessment and collection of taxes 

Basic permits, alcohol tax, procedure 
Brandy: 

Production, defense tax rate, regulations amended 
Removal in packages, Gauging Manual amended 

Business expenses: 
Apprentices, training costs, deduction 
Awards, compensatory damage, National Labor Rela- 

tions Board, deduction 
Sick or accident benefits, allocation under regulations 

of Federal Communications Commission 

( 
10324 
10326 
10542 

10324 
10326 
10542 
10421 
10349 
10347 

10344 

10317 

10324 
10326 
10542 
10482 
10338 

10457 
10548 

10415 

10430 

10424 

76 
179 
82 

76 
179 
82 
81 

491 
598 

272 

75 

76 
179 
82 

173 
426 

416 
425 

174 

178 

California, community property and income 
Capital gains and losses: 

Deduction of capital losses of one spouse, joint return 
of husband and wife 

Partner trading in noncapital assets for partnership 
and own account 

Capital stock tax: 
Defense tax rate, regulations amended 
Extension of time for filing 1940 returns and payment 

of tax 
Carriers Taxing Act of 1937. (See Employment taxes. ) 
Cigarettes. (iS'ee Miscellaneous taxes: Stamp taxes. ) 
Claims, Hnited States, applicability of State sts, tute of limita- 

tions 
Code of Federal Regulations, amendments. (See Amend- 

ments: Code of Federal Regulations. ) 
Commissions, assignment after termination of agency con- 

tract, assignor's taxability 
Committee reports: 

Revenue Act of 1940— 
Conference (Report No. 2697) 
House of Representatives (Report No. 2491) 
Senate (Report No. 1856) 

Second Revenue Act of 1940— 
Conference (Report No. 3002) 

. House of Representatives (Report No. 2894) 
Senate (Report No. 2114) 

10408 

10540 

10500 

10351 

10361 

10374 

10519 

10337 
10335 
10336 

10463 
10455 
10462 

195 

220 

228 

298 

299 

435 

209 

595 
566 
584 

548 
496 
528 
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Consmunity property and income: 
California, earnings separate property under marital 

agreement 
Stock, transfer at death intestate, Texas 

Compensation: 
Army and N avl Nurse Corps, allowances for quarters and 

subsistence ts va bi 1 ity 
Salaries paid former employees in military service, em- 

ployer's deduction 
Contracts: 

Army and Navy. (See Vinson Act. ) 
V(ar materials, funds from foreign government for plant 

Contributions: 
Charitable, husband and wife, joint return 
Nezv York unemployment insurance fund, deduction, 

treatment of later refund 
I nrefunded, to finance national convention, bad debt 

deduction 
Convention, reciprocal tax, between I'nited States and Sweden: 

Regulations 
Residents and private pensions defined, dividends dis- 

tributions in Sweden 
Corporations; 

Credits. (See Credits. ) 
Distributions, earnings or profits, regulations amended 
Foreign— 

Inclusion of term "airship orairships" in term "ship 
or ships" 

Taxation of, changes e/Yected by 1940 Revenue Act 
Returns. (See Returns. ) 
Stock divideuds distributions& regulations amended 

Court decisions: 
Brad/ee et a/. v. 11 hite 
Colorado Serum Co. v. Commissioner 
Commissioner; Co/orado Serum Co. v 
Commissioner; Neuberger v 
Commissioner/ Riley Investment Co. v 
Commissioner; Southzvestern Serum Co. v 
Commissioner, Wilson d: Co 
Crane-Johnson Co. v. EIelvering 
Driscn// v. It/ ashington County Fire Insurance Co 
Ervin Service Corporation, In the matter of 
Eubanki Helvering v 
Gains v. Helvering 
Helvering; Crane- Johnson Co. v 
Helvering v. Eubank 
Helvering; Gaznes v 
Helvering v. Horst 
Helvering v. Janney 
FIelvering v. ¹rthu;est Steel Ro//ing MiUs, Inc 
Helvering v. Oregon Mutual Life Insurance Co 
Helvering v. Pan-American Life Insurance Co 
Helvering v. Schinzmel 
Helvering; Taft v 
Higgzns; Mehrlust v 
Horst; Helvering v 
Janney; Helvering v 
Marsha// v. United States 
Mehr/ust v. Higgins 
Neuberger v. Commissioner 
Norttzzvest Steel Rol/ing Mills, Inc. ; Helvering v 
Oregon Mutua/ Life Insurance Co. ; Helvering v 
Pan-American Life Insurance Co. ; He/verintt v 

10408 
10346 

10467 

10453 

10426 

10539 

10325 

10421 

10313 

10492 

10538 

10373 
10543 

10501 

10309 
10320 
10320 
10500 
10499 
10320 
10431 
10496 
10526 
10344 
10519 
10540 
10496 
10519 
10540 
10518 
10540 
1049. 7 
10537 
10536 
10534 
10539 
10395 
10518 
10540 
10408 
10395 
10500 
10497 
10537 
10536 

195 
328 

40 

38 

68 

81 

43 

143 

110 

156 
15l 

118 

291 
856 
356 
228 
225 
356 
352 
1SO 
184 
272 
209 
220 
180 
209 
220 
206 
220 
181 
234 
283 
211 
21S 
813 
206 
220 
195 
313 
22S 
181 
234 
233 
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Court decisions — Continued. 
Riley Investment Co. v. Commissioner 
Schimmel; Helvemng v 
Sinclair & Co. , Ltd. , v. United States 
Southivestern Serum Co. v. Commissioner 
Steuart; United States v 
Summerlin; United States v 
Z'aft v. Helvering 
United States; Marshal/ v 
United States; Sinclair & Co. , Ltd. , v 
United States v. Steivart 
United States v. Suinmerlin 
United States; Wilson & Co. , Inc. , v 
United States; Wilson & Co. , Inc. , of Kansas v 
Washington County Fire Insurance Co. ; Driscoll v 
White; Bradlee et al. v 
Wilson & Co. v. Commissioner 
Wilson & Co. , Inc. , v. United States 
Wilson & Co. , Inc. , of Kansas v. United States 

Credit or refund: 
Contributions to New York unemployment insurance fund, 

when included as income 
Social security taxes, treatment as income 
State taxes, previous deduction without tax benefit 

Credits: 
Corporations— 

Contract restricting dividend payments 
Dividends paid, foreign stockholders, payment with- 

held under Executive order 
Foreign taxes, Cuba 

Mineral fuel tax 
Tax on sale", assignments, etc 

Fortified wines tax, gross income 
Credits against net income: 

Dependents, credit, for, foreign refugees 
Personal exeniption, head of family, blood or marriage rela- 

tionship 
Cuba: 

Mineral fuel tax, credit 
Tax on sales, assignments, etc. , credit 

D. 

10499 
10534 
10512 
10320 
10498 
10374 
10539 
10408 
10512 
10498 
10374 
10512 
10512 
10526 
10309 
10431 
10512 
10512 

10325 
10468 
10542 

10496 
10497 

10448 

10517 
10504 
10484 

10460 

10428 

10517 
10504 

225 
211 
359 
356 
199 
435 
218 
195 
359 
199 
435 
359 
359 
184 
291 
352 
359 
359 

68 
88 
82 

180 
181 

88 

137 
136 
39 

85 

137 
136 

Decedents, returns, after-discovered additional income, assess- 
ment limitation 

Defense tax, computation, returns (final), years beginning 
after December 31, 1939 

Dependents, credit for, foreign refugees 
Deplei, ion: 

Allowances, amended returns file after statutory period 
expired, election 

Oil and gas wells, charges to capital and expense 
Distilled spirits: 

Bottled-in-bond stamps, exchange and redemption, regu- 
lations amended 

Bottling of tax-paid, regulations amended 
Floor stocks tax, regulations prescribed 
Petroleum stills, distilling apparatus, registration, regu- 

lations amended 
Production, defense tax rates, regulations amended 
Warehousing, defense tax rates, regulations amended 

10407 

10405 
10460 

10499 
10394 

10396 
!0397 
10314 

10378 
10433 
10432 

192 

34 
86 

225 
216 

372 
374 
361 

374 
365 
368 
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Dividen ds: 
Credit re contracts res!ricting pavmeut 
Paid, credit for, foreign stockholders, pay!nent withheld ( 

urder Executive order 
Stock distributions by corporations, re& ulations amended 

Double taxation, tax convention with S!veden, re«idents and 
private pension defined, dividends distributions iu Sweden 

Dues and initiation fees. (8ee Miscellaueous taxes. ) 

10496 
10497 

10448 
10501 

10492 

180 
181 

88 
118 

143 

Earned income: 
Sea!uen operating between T. nited States ports, exen!piion 
Sources without United Siate:, 6-month period 

Hectrical energy. (See (hlanufacturers' excise taxes. ) 
Employee's pension trust. : 

Exemption of private pensions, couvention between T nited 
~ States and Svveden 

Pavments to, allocation under regulations of Federal Com- 
munications Con!mi sion 

Pension plan not evidenced by trust instrument 
Employment taxes: 

Carriers Tardng Act of 1937— 
Power of attorney form 
Returns, power of attorney to file 

Internal Reven'ue Code- 
Emp1o vees— 

Coal haulers 
"Free-lance" jockey 
Individuals perfor!ning services for a university 

~ women's club 
Individual perforuung patrol services for vari- 

ous merchants 
Logging contractor 
Piecemal-ers and skidders 

Ernploymeut- 
Flight personnel operating between foreigu and 

Lnited States airports 
'. !Iaritiu!e service, members of crew on cable ship 

in waters outside the T nited States 
Excepted services— 

Agricultural labor— 
Cooperative association, status of various 

tvpes of services 
Cotton, ginning of 

Casual labor, rules for determining whether 
services constitute 

Student performing services for exempt organiza- 
~ tion between academic vears 

Power of attorney form 
Returns- 

Po!ver of attornev to file 
Wages paid in one period for services in a prior 

period 
Special refunds of employees' tax on wages over 

$3, 000 
Trustees performing special ser! ices 
Wages, computation of, paid in one period for services 

in a prior period, how reported 
Wages, !! hat constitutes— 

Dismissal pavments 
Dividends aud increments on stock purchased 

under profit-sharing plan 
Pavments to former employees in armed forces 

of the I nited States 
When tax attaches, bonus payments made under 

profit-sharing plan 

10507 
10508 
10477 

227 
228 
119 

10424 
10531 

178 
148 

103S3 
10383 

10454 
10425 

1050 i) 

242 
242 

250 
2-! 9 

256 

10884 
10411 
10343 

248 
248 
246 

10330 245 

10487 
10319 

255 
2o3 

10478 258 

10461 
10383 

262 
242 

10383 242 

10437 

10544 
10546 

238 
251 

10437 

103o7 

10417 263 

10495 264 

10417 263 

10492 143 
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Employment taxes — Continued. 
Regulations 90 amended 
Regulations 100 amended 
Social Security Act- 

Government claim, corporate reorganization resulting 
in bankruptcy 

Power of attorney form 
Returns— 

Power of attorney to file 
Wages paid in one period for services in a prior 

period 
Wages, computation of, paid in one period for services 

in a prior period, how reported 
Estates and trusts, income, amounts distributable after close of 

year, to whom taxable 
Estate tax: 

Defense tax, regulations amended 
Gross estate— 

Funds of nonresident not United States citizen, bank 
as trustee or custodian 

Payments under Social Security Act to widow, etc. , of 
an " insured " decedent 

Reversion of trust corpus to donor upon contingency 
terminable at his death 

Transfers conditioned upon survivorship, regulations 
amended 

United States savings bonds, taxable status 
Excess profits tax: 

Corporations, defense tax computation 
Defense tax rates, regulations amended 
Filing returns, payment of tax 

Exchanges, stock, gain or loss, reorganization 
Exempt corporations: 

College alumni association 
Fire insurance company, determination of right to exemp- 

tion 
Limited dividend housing corporations, New York 
State teachers' association 

Exemp't income: 
Annuity payments— 

Endowment, income, and final sum policy 
Life income, 25-year endowment policy 

Disability payments under Civil Service Retirement Act 
Earned income outside United States sources, 6-month 

period 
Earnings of ships documented under foreign laws, inclusion 

of term "airship or airships" in term "ship or ships" 
Gains realized on dealings in farm loan bonds 
Seamen operating between United States ports, earned 

income 
Extension of time for filing 1940 returns and payment of capital 

stock tax 

10510 
10479 

275 
266 

10344 
10383 

272 
242 

10440 
10439 

286 
283 

10367 
10389 
10547 
10342 

168 
170 
172 
223 

10382 100 

10526 
10429 
10318 

184 
103 
98 

10406 
10435 
10494 

57 
58 
60 

10477 119 

10373 
10498 

c 
10507 
10508 

156 
199 
227 
228 

10361 299 

10383 242 

10437 244 

10437 244 

10400 232 

10385 282 

10527 288 

10511 285 

10309 291 

Farm loan bonds, dealings in, gain, gross income 
Fermented malt liquors: 

Application of surety for relief from bond, regulations 
amended 

Floor stocks tax, regulations prescribed 
Firearms and machine guns. (See Miscellaneous taxes: 

Stamp taxes; Manufacturers' excise taxes. ) 
Floor stocks tax, cigarettes. (See Miscellaneous taxes: Stamp 

taxes. ) 

10413 
10314 

424 
361 

10498 199 
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I"oreign corporations; 
Inclusion of term "airship or airships" in term "ship or 

ships" 
Taxation of, regulations, income tax convention, Sweden 

Foreign journalists, newspaper correspondents, residents of 
United States, taxability 

Foreign refugees, dependents, credits against net income 
I"oreign taxes, credit for. (See Credits. ) 
Front foot benefit charges, Montgomery County, Md. , deduc- 

tion 

10373 
10313 

104 66 
10460 

10476 

156 
43 

32 
86 

G. 
Gain or loss: 

Adjusted basis— 
Cancellation of indebtedness, regulations amended 
Oil property, new drilling costs, offset by excess de- 

pletion allowance 
Exchanges 

Extension of maturity date on notes 
Stock, reorganizatiou 

Extension of ruaturity date on notes 
Sales— 

Basis, adjusted- 
Oil property, new drilling costs, offset by excess 

depletion allowance 
Sick or accident benefits, pension trust payments 

Gains, dealings in farm loan bonds, gross income 
Gasoline. (See Manufacturers' excise taxes. ) 
Georgia, stock transfers from guardian to ward 
Gifts, interest coupons, donor's taxability 
Gift tax: 

Defense tax, regulations amended 
Transfers subject to a reserved power, regulations amended 
United States savings bonds, taxable status 

10308 
10342 
10308 

189 
223 
189 

10399 
10424 
10498 

105 
]78 
199 

10535 
10518 

331 
206 

10386 
10441 
10439 

295 
293 
283 

10401 107 

10399 105 

H. 
Husband and wife, returns: 

Capital losses of one spouse, deduction limitation 
Charitable contributions, deduction 

10540 
10539 

220 
218 

Improvements by lessee, regulations amended 
Income from sources within United States possessions, income 

earned in Philippines, received by agents while citizen in 
United States 

Inspection of returns. (See Returns. ) 
Insurance companies, life, disability reserves, percentage deduc- 

tion 
Interest: 

Bonds and mortgages of limited dividend housing corpora- 
tions, New York, exemption 

Coupons, grantor's taxability 
Inventories, need of, regulations amended 

10323 42 

c 
10536 
10537 

233 
234 

10429 
10518 
10328 

103 
206 

62 

10485 157 

Jewelry. (See Manufacturers' excise taxes. ) 

Kentucky, transfer of stock from guardian to ward 10376 330 
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Leases; 
Iroreign government facilities used in manufacturing war 

materials 
Oil and gas- 

Assignee's drilling costs 
Louisiana 

10423 

10394 
]0521 
10310 

36 

216 
336 
333 

Legis) ation: 
Assignment of Claims Act of 1940, national-defense pro- 

gram 
Bankruptcy Act 
Married women, repatriation 
Merchant Marine Act, 1936, amended 
National Defense Act, Army and Navy contracts 
Revenue Act of 1940 
Second Revenue Act of 1940 
Soldiers' and Sailors' Civil Relief Act of 1940 

Limitation period, decedent's return, after-discovered additional 
laconic 

Limitations statute, State, applicability to claim of United 
States 

Limited dividend housing corporations and bond interest, 
exemption 

Local benefits taxes, Montgomery County, Md. , deduction 
Locomotive engineers, traveling expenses 
Losses: 

Apartment, subletting 

Partner trading in noncapital assets for partnership and 
own account, limitation 

Louisiana: 

10472 
10849 
10379 
10528 
10348 
10321 
10470 
10480 

492 
491 
492 
493 
490 
447 
456 
493 

10429 
10476 
10341 

103 
74 
64 

( 
10449 
10450 

214 
215 

10500 228 

10407 192 

10374 435 

Oil, gas, or other mineral deeds and leases 

Stock transfers from minor to tutor or tutrix 
Lubricaiing oil. (See Manufacturers' excise taxes. ) 
Lubricating oil tax, Alabama 

10810 
( 

' 
10521 
10535 

10516 

333 
386 
831 

72 

Manufacturers' excise taxes: 
Electrical energy— 

Furnished before and after July 1, 1940, billed after 
that date, tax computation 

Regulations 42 (1932) amended 
Sales to educational institutions, churches, etc. , domes- 

tic or commercial consumption 
Gasoline, lubricating oil, matches, defense tax rates, regu- 

lations amended 
Jewelry, sales by manufacturer's Ivholly-owned corporation 

organized four days prior to efl'ective date of Act 
I. ubricating oils sold for nonlubricating uses 
Tires, tubes, toilet preparations, automobiles, radios, re- 

frigerators, firearms, defense tax rates, regulations 
amended 

Matches. (See. Manufacturers' excise taxes. ) 
Merchant Marine Act, 1936, amended 

Preliminary regulations 
Michigan property taxes, deduction 
Miscellaneous taxes: 

Admissions tax- 
Admissions, dues, initiation fees, date of payment 

determining rate applicable 
Free and reduced rate admissions (students, Civilian 

Conservation Corps members, enlisted personnel) 

10333 
10363 

310 
310 

10523 309 

10368 306 

10395 
10409 

313 
305 

10387 300 

10528 
10020 
10329 

493 
42'9 

68 

10377 320 

10522 315 
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Miscellaneous taxes — Continued. 
Admissions tax — Cont i nued. 

Overstamping tickets 
Rate on lower admission charge, regulations amended 
Swimming pool, etc. , operated by a city or other 

municipality 
Safe deposit boxes— 

Date of payment determining rate of tax applicable 
Defense tax rate, Regulations 42 (1932) amended 

Stamp taxes— 
Bond, corporate, renewal by individual as "straw 

man 
Cigarettes— 

Floor stocks tax- 
Defense tax rates, Regulations 8 (1934) 

amendicd 
Returns and payment of tax 

Increased rates of tax, Regulations 8 (1934), 
amended 

Conveyances, oil, gas, or other mineral deeds and 
leases, Louisiana 

Firearms and machine guns, pistols equipped with 
lug, spur, slot, etc. , for attaching shoulder stock 

Playing cards, Regulations 66 (1933), amended 
Regulations 71 (1932), articles 2, 26, 32, 33, 69, and 

121, amended 
Stock issues, issued upon exercise of option warrants, 

reorganization under Chapter X, Bankruptcy Act 
Stock transfers— 

Community property at death intestate, Texas 
Guardian to ward— 

Georgia 
Kentucky 
N ew Jersey 

Minor to tutor or tutrix, Louisiana 
Stock held by limited partnership (New York) 

upon death of a limited partner 
Transfer on corporation's books on or after July 

I& 1940 
Telegraph, etc. , facilities, Regulations 42 (1932) amended 
Transportation of oil by pipe line, Regulatio~s 42 (1932) 

amended 
Montgomery County, Md. : 

Local benefits taxes 
Real property taxes, accrual date 

Motor fuel tax, Texas, deduction 

N 

National Defense Act, Army and Navy contracts 
Joint rules for administration 

National-defense program: 
Assignment of Claims Act of 1940 
Soldiers' and Sailors' Civil Relief Act of 1940 

National Labor Relations Board, compensatory damage awards, 
deduction 

Navy: 
Contracts under Vinson Act. (See Vinson Act. ) 
Nurse Corps, female members, allowances for quarters and 

subsistence, taxability 

Nebraska property taxes 

10331 
10371 

316 
317 

10418 316 

10377 
10363 

320 
310 

10375 

10388 
10332 

345 
3-1 3 

10362 
10310 
10521 

349 
333 
336 

10456 
10364 

342 
340 

10365 

10535 
10376 
10345 
10535 

331 
330 
330 
331 

10451 

10358 
10363 

332 

324 
310 

10363 310 

10476 
10530 
10307 

74 
73 
67 

10348 
10352 

490 
38o 

10472 
10480 

492 
493 

10430 174 

10167 

( 

10532 
10533 
10534 

40 
210 
211 
211 

10410 327 

10346 328 
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New Jersey, stock transfers from guardian to ward 
Newspaper correspondents, foreign, residing in United States, 

taxability 
New York: 

Limited dividend housing corporations, exemption 
Unemployment insurance fund, contributions to, deduction, 

treatment of later refund 
Nonresident aliens: 

Taxation of- 
Changes effected by 1940 Revenue Act 
Regulations, income tax convention, Sweden 

North Carolina property taxes, accrual date 

O. 
Oil and gas wells: 

Charges to capital and expense 
Gain or loss, sales, basis, adjusted, new drilling costs, offset 

by excess depletion allowance 
Oils, sales for nonlubricating uses 
Oleomargarine: 

Schedule of production and materials used- 
May, 1940 and 1939 
June, 1940 and 1939 
July, 1940 and 1939 
August, 1940 and 1939 
September, 1940 and 1939 
October, 1940 and 1989 

10345 

10466 

10429 

10325 

10543 
10313 
10306 

10394 

10399 
10409 

10312 
10366 
10412 
10444 
10481 
10514 

330 

32 

103 

151 
43 
66 

216 

105 
305 

488 
439 
440 
441 
442 
443 

Penalties, addition to tax for fraud, estate's liability 
Pension trust, employees', payments to, allocation under regula- 

tions of I"ederal Communications Commission 
Personal exemption, head of family, blood or marriage relation- 

ship 
Personal holding companies, gross income, receipts under oil and 

gas leases 
Petroleum stills, distilling apparatus, registration, regulations 

amended 
Pittsburgh property taxes 
Playing cards. (See Miscellaneous taxes: Stamp taxes. ) 
Processing taxes: 

Claim for refund— 
Conditions of allowance 
Sufficiency of claim 
Taxes paid with respect to products exported, court's 

jursidiction 
Collectible from vendee, vendor's deduction 
Payments or credits by processors under "Charlotte clause" 

contracts, deduction 
Property taxes. (See Taxes: State. ) 
Public Salary Tax Act of 1939, officers and employees of States, 

compensation paid indirectly by United States, tax deficiency, 
relief from additions to tax 

10486 

10424 

10428 

10393 

10378 
10447 

10320 
10431 

10512 
10469 

( 10505 
10506 

10359 

159 

178 

166 

374 
70 

356 
352 

359 
213 
204 
205 

432 

Quarters and subsistence, allowances for, female members 
Army and Navy Nurse Corps 10467 40 



Radios. (See Manufacturers' excise taxes. ) 
Railroad trainmen, traveling expenses 
Refunds: 

Cokktributions to New York unemployment insurance fund, 
when included as inconkc 

Processing taxes. (See Processing taxes. ) 
Social security taxes, treatment as income 

Refrigerators. (See Manufacturers' excise taxes. ) 
Regulations: 

Aknendments. (See Aknendknents: Regulations. ) 
Establishment of construction reserve funds, Merchant 

Marine Act 
Nonresident aliens, taxation of, income tax convention, 

Sweden 
'Vinson Act 

RentaLa, buildings and equipment, national defense prograkn, 
amortization deduction 

Reorganization, exchange of stock, gain or loss 
Returns: 

Amended, statntory period expired, depletion allowance 
Capital stock tax, 1940, extension of time for filing 
Cigarette floor stocks, procedure for filing 
Corporations, defense tax computation on excess profits 

tax 
Decedent's, after-discovered additional income, assessment 

limitation 
Defense tax computation, forms for years beginning after 

December 81, 1939 
Excess profits tax, filing returns, ps, yment of tax 
Husband and wife— 

Capital losses of one spouse, deduction limitation 
Charitable contributions, deduction 

Information, corporations, distributions in liquidation, 
regulations amended 

Inspection of, regula, tions amended 

Nonresident aliens, foreign corporations, liability to file, 
payments of tax at source 

Revenue Act of 1940 

Committee reports 

(See also Second Revenue Act of 1940. ) 
Rhode Island alcoholic beverages tax 

10341 

]0325 

10468 

10520 

10313 
10390 

10350 
10342 

10499 
10361 
10332 

10367 

10407 

10405 
10547 

10540 
10539 

10473 

( 

10355 
10369 
10490 

10543 
10321 

( 

10335 
10836 
10337 

10354 

429 

43 
897 

65 
223 

225 
299 
843 

168 

192 

34 
172 

220 
218 

147 
97 
92 
95 

151 
447 
566 
584 
595 

Safe deposit boxes. (See Miscellaneous taxes. ) 
Sales; securities, gain or loss basis, identification of securities 

sold 
Seamen, operating between United States ports, earned income, 

exemption 
Second Revenue Act of 1940 

Committee reports 

Securities, sale of, gain or loss basis, identification of securities 
sold 

Ships, foreign, inclusion of term "airship or airships " 
Social Security Act. (See Employment taxes. ) 

10489 

( 
' 10507 

10508 
10470 

c 

10455 
10462 
10463 

10489 
10373 

41 
227 
228 
456 
496 
528 
548 

41 
156 
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Social security taxes: 
Allocable to long-term contract, deduction from gross in- 

come 
Credits against, refunds of, Federal unemployment taxes, 

regulations amended 
Government claim, corporate reorganization resulting in 

bankruptcy 
Payments under Social Security Act to widow, etc. , of in- 

sured decedent, gross estate 
Refunds, treatment as income 

Soldiers' and Sailors' Civil Relief Act of 1940 
Spirits and wines, rectification, defense tax, regulations amended 
Stamp taxes. (See Miscellaneous taxes: Stamp taxes. ) 
States: 

Income tax, determination of portion deductible on Federal 
return 

Officers ahd employees— 
Compensation paid indirectly by 'United States, tax 

deficiency, relief from additions to tax 
Statute of limitations, applicability to claim of United 

States 
Taxes. (See Taxes: State. ) 

Stills, petroleum, distilling apparatus, registration, regulations 
amended 

Sugar, manufactured, tax on manufacture of, regulations 
amended 

Suits, recovery of taxes, account stated 
Sweden, income tax convention with, regulations 

Residents and private pensions defined, dividends distribu- 
tions in Sweden 

10525 90 

10o10 275 

10344 272 

10511 
10468 
10480 
10408 

285 
88 

498 
419 

10422 84 

10359 432 

10502 
10408 
10313 

850 
195 
48 

10492 143 

10374 435 

10878 874 

Taxes: 
Credits for, fortified wines 

Foreign, credit for, Cuba— 
Mineral fuel tax 
Taxes on sales, assignments, etc 

Penalties, fraud, estate's liability 
State— 

Alcoholic beverages tax, Rhode Island, deduction 
Contrit&utions to New York unemployment insurance 

fund, deduction, treatment of later refund 
Credit or refund, previous deduction without tax 

benefit 
Local benefits taxes, Montgomery County, Md. , de- 

duction 
Lubricating oil tax, Alabama, deduction 
Motor fuel tax, Texas, deduction 
Property taxes, accrual date— 

Allegheny County, Pa 
Michigan, deduction 
Montgomerv County, Md 

Nebraska 

North Carolina, accrual date 
Pittsburgh 

Telegraph, ctc. , facilitics. (See Miscellaneous taxes. ) 
Texas: 

Motor fuel tax, deduction 
Transfer of stock held as community property @t death 

intestate 
Tires and tubes. (See Manufacturers' excise taxes. ) 

10815 
10484 

10517 
10504 
10486 

10354 

10325 

10542 

10476 
10516 
10807 

10447 
10828 
10580 

{ 
10582 
10538 
10584 
10306 
10447 

10307 

10346 

377 
39 

187 
136 
159 

69 

68 

82 

74 
72 
67 

70 
62 
78 

210 
211 
211 

66 
70 
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Tobacco: 
Statement of manufactured, produced, by classes— 

April, 1940 and 1939 
May, 1940 and 1939 
June, 1940 and 1939 
July, 1940 and 1939 
August, 1940 and 1939 
September, 1940 a, nd 1939 
October, 1940 and 1939 

Toilet preparations. (See Manufacturers' excise taxes. ) 
Transportation of oil by pipe line. (See Miscellaneous taxes. ) 
Traveling expenses, locomotive engineers 
Trust companies, assessment and collection of taxes 

10311 
10360 
10402 
10443 
10471 
10513 
10545 

10341 
10482 

444 
444 
444 
445 
445 
445 
446 

64 
173 

United States Board of Tax Appeals, decisions of, list of acquies- 
cences and nonacquiescences 

United States savings bonds, status for Federal estate and gift 
tax purposes 

V. 
Vinson Act: 

Excess profit on Army and Navy contracts— 
Assignment of Clahns Act of 1940, ns, tional-defense 

program 
Elements of cost of performing contract or subcon- 

tract 
Interest on indebtedness incurred to acquire special 

equipment, working capital, etc. , treatment of 
National Defense Act 

Joint rules for administration 
Regulations 
Subcontract after June 28, 1940, prime contract before 

that date, rates applicable 
Excess profit on Wavy contracts— 

Completion dates, determination 
Contract for material for replacements, agreement to 

limitation on profit 

W. 
War materials, manufacture of: 

Funds from foreign government for plant expansion, in- 
come 

Lease of foreign government facilities, income 
Wines: 

Fortified, credits for taxes on- 
Gross income 
Regulations amended 

Production, fortification, tax-payment, regulations 
amended 

Spirits, rectification, defense tax, regulations amended 
Withholding tax at source: 

Convention, United States and Sweden, increased rate of 
withholding, exemption 

Income of foregin persons where actual transfer thereof 
prohibited 

Nonresident aliens, foreign corporations, changes effected 
by 1940 Revenue Act 

Rates of withholding, regulations amended 
Release to British Government, title to securities taken 

under Acquisition of Securities Order, 1940 

10541 

10439 

10472 

10370 

10391 
10348 
10352 
10390 

10339 

10419 

10334 

10426 
10423 

10484 
10315 

10380 
10403 

10492 

10356 

10543 
10322 

10416 

1 — 14 

283 

492 

415 
490 
385 
397 

394 

395 

38 
36 

39 
377 

379 
419 

143 

141 

151 
138 

142 
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